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STATE    OF    NEW   YORK, 


COMMBNCINQ  JANUARY   18,    1876. 


Oalyin  Hautbb  et  al.,  ReBpondents,  v.  Sasah  E.  Hollisteb 

et  al.,  Appellants. 

An  assignee  for  the  benefit  of  creditors  of  an  insolvent  copartnership,  the 
representatives  of  a  deceased  partner,  and  the  surviving  partners  may 
properly  be  Joined  as  parties  defendant,  and  an  action  may  properly  be 
brought  against  them  by  a  creditor  of  the  firm,  to  compd  the  assignee 
to  account  and  pay  over  to  plaintiff  his  share  of  the  proceeds  of  the 
partnership  property,  and  (it  being  alleged  in  the  complaint  that  the 
surviving  partners  are  insolvent)  to  recover  of  the  representatives  the 
balance  of  plaintiff's  claim.    (Allen  and  Eabl,  JJ.,  dissenting.) 

Of  ant  ▼.  Skuster  (1  Wend.,  163)  distinguished. 

R  9eem$,  it  is  not  necessaiy  in  such  an  action  that  the  other  creditors 
should  be  made  parties,  or  that  the  action  should  be  brought  in  their 
behalf. 

Bven  if  it  were  necessary,  when  it  does  not  appear  upon  the  face  of  the 
complaint  that  there  are  other  creditors,  this  is  not  a  good  ground  for 
demurrer. 

(Argued  December  dd,  1875;  decided  January  18, 1876.) 

Appeal  from  jadgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  in  favor 
of  plaintiffs,  entered  upon  an  order  affirming  an  order  of 
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Oalytn  Haiztes  et  al.,  Bespondents,  v.  Sabah  E.  Hollisteb 

et  al.,  Appellants. 


An  assignee  for  the  benefit  of  creditors  of  an  insolvent  copartnership,  the 
representatives  of  a  deceased  partner,  and  the  soryiving  partners  may 
properly  be  Joined  as  parties  defendant,  and  an  action  may  properly  be 
brought  agaiQSt  them  by  a  creditor  of  the  firm,  to  compd  the  assignee 
to  account  and  pay  over  to  plaintiff  his  share  of  the  proceeds  of  the 
partnership  property,  and  (it  being  alleged  in  the  complaint  that  the 
surviving  partners  are  insolvent)  to  recover  of  the  representatives  the 
balance  of  plaintiff's  claim.    (Allbn  and  Earl,  J  J.,  dissenting.) 

Of  ant  V.  Shunter  (1  Wend.,  152)  distinguished. 

It  gemnSy  it  is  not  necessary  in  such  an  action  that  the  other  creditors 
should  be  made  parties,  or  that  the  action  should  be  brought  in  their 
behalf. 

Even  if  it  were  necessary,  when  it  does  not  appear  upon  the  face  of  the 
complaint  that  there  are  other  creditors,  this  is  not  a  good  ground  for 
demurrer. 

(Argued  December  22, 1875;  decided  January  18, 1876.) 

Appeal  from  jadgment  of  the  General  Term  of  the 
Snpreme  Conrt  in  the  fourth  judicial  department,  in  favor 
of  plaintiffs,  entered  upon  an  order  affirming  an  order  of 


2  Haines  et  al.  v,  Hollisteb  et  al.  [JaB., 

Statement  of  case. 

Special  Term  overruling  a  demarrer  on  the  part  of  defend- 
ants Sarah  £.  Hollister  and  James  Simmons  to  plaintiffs' 
complaint. 

The  complaint  in  this  action  alleged,  in  substance,  that 
prior  to  July,  1869,  E.  M.  Hollister,  defendant  Sarah  E. 
HoUister's  intestate,  and  defendants  Jones,  Newman  and 
M.  M.  Hollister,  were  partners;  that  their  firm  was  indebted 
to  plaintiffs  upon  two  promissory  notes;  that  said  firm 
became  insolvent,  and  the  individual  members  thereof  made 
an  assignment  for  the  benefit  of  its  creditors,  of  all  the  part- 
nership property  and  effects,  to  defendant  Simmons;  that 
Simmons  accepted  the  trust,  but  has  never  made  any  settle- 
ment or  accounting ;  that  said  E.  H.  Hollister  died,  leaving 
a  large  estate ;  that  the  surviving  partners  are  and  have  been 
since  May,  1869,  utterly  insolvent.  Plaintiffs  asked  judg- 
ment, among  other  things,  that  defendant  Simmons  render  an 
account  of  the  assigned  property,  and  pay  over  to  plaintiffs 
to  apply  on  said  notes  the  proportion  of  the  assets  to  which 
they  are  entitled,  and  that  judgment  be  rendered  against  said 
Sarah  E.  Hollister  as  administratrix,  etc.,  for  the  balance 
unpaid,  and  for  such  further  relief,  etc. 

The  defendant  Sarah  E.  Holh'ster  demurred :  first,  that 
several  causes  of  action  were  improperly  united ;  second,  that 
as  against  her  the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

Defendant  Simmons  also  demurred  on  the  same  grounds ; 
and  also  that  there  was  a  defect  of  parties,  none  of  the  other 
creditors  of  the  firm  except  plaintiffs  having  been  made  par- 
ties. 

The  demurrers  were  overruled,  with  leave  to  said  defend- 
ants to  answer. 

W.  F,  CogBxoell  for  the  appellants.  The  demurrer  on  the 
ground  that  causes  of  action  were  improperly  joined  was 
well  taken.  (Code,  §  167;  Or(mt  v.  Shmter^  1  Wend.,  152 ; 
Gardner  v.  WdLker,,  22  How.,  405  ;  Union  Bk,  v.  Mott^  27  N. 
T.,  633 ;  Voorhis  v.  Ghilds^  17  id.,  364;  Richter  v.  Pappen- 
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heuseuj  42  id.,  373.)  The  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  (  Wdkeman  v.  Orover^  4 
Paige,  28.) 

A.  Holmes  for  the  respondents.  Plaintiffs  could  proceed 
against  the  surviving  partners  of  the  firm  and  the  representa- 
tives of  the  deceased  partner  jointly.  {Lawrence  v.  Z.  and  W, 
Orphan  Rouee^  2  Den.,  577  ;  Voorheee  v.  BaxteTj  1  Abb.  K., 
43 ;  Parker  v.  Jackson^  16  Barb.,  44,  46 ;  Stahl  v.  Stahl^  2 
Lans.,  60,  66 ;  Hammereley  v.  Lambert^  2  J.  Ch.,  507,  509 ; 
Van  JSiper  v.  Poppenheivaen^  43  N.  Y.,  68,  74 ;  Pope  v.  CoU^ 
55  id.,  124.)  To  sustain  a  demurrer  for  non-joinder  of  a 
defendant,  it  must  appear  that  the  party  not  joined  is  jointly 
liable  with  the  one  sued.  {Hilbnan  v.  HUlmany  14  How. 
Pr.,  459 ;  N&uibovld  v.  Warren^  14  Abb.,  80, 85, 86 ;  Stookwell 
v.  Wager^  30  How.,  271;  Wooeterv.  Chamberlain^  28  Barb., 
602.) 

MiLLEs,  J.  The  joinder  of  the  administratrix  of  Emmett 
H.  HoUister  as  a  defendant,  with  the  surviving  partners  of 
the  firm  of  which  he  was  a  member  while  living,  is  no  valid 
ground  of  demurrer  to  the  complaint.  It  appears  from  the 
complaint  that  the  surviving  partners  are  insolvent,  and  noth- 
ing can  be  collected  from  them,  and  when  this  is  averred,  the 
plaintiff  may  proceed  in  equity  against  the  surviving  part- 
ners, and  the  representatives  of  a  deceased  partner  jointly. 
(Lawrence  v.  Leake  A  WatCs  Orphan  Aeylum^  2  Denio,  577 ; 
Parker  v.  Jackson^  16  Barb.,  44,  45.)  See  also  Van  Piper 
▼.  Poppenhausen  (43  N.  T.,  68) ;  Pope  v.  Cole  (65  id., 
124),  which  have  a  bearing  upon  the  question  as  to  the  liabil- 
ity of  the  representative  of  a  deceased  partner,  where  the 
survivors  are  insolvent.  As  this  is  an  equity  action,  the 
assignee  of  the  firm,  who  had  received  its  assets  and  never 
rendered  any  account  for  the  same,  was  a  proper  party.  He 
represents  the  firm,  stands  in  its  place  so  far  as  property 
is  concerned,  and  the  avails  of  the  same  in  his  hands  are  first 
liable  to  be  appropriated  to  pay  the  demand  of  the  plaintiffs. 
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No  valid  reason  exists  whj  a  person  thus  situated  is  not  a 
proper  party,  in  connection  with  the  survivors  of  the  copart- 
nership and  the  representative  of  the  deceased  partner.  If  it 
were  otherwise  several  actions  would  be  required,  and  while 
no  rule  of  law  is  violated,  the  ends  of  justice  are  answered 
by  such  a  joinder.  The  case  of  Grant  v.  Shv/rter  (1  Wend., 
148),  cited  by  the  defendants'  counsel,  relates  to  actions  at 
law,  and  contains  nothing  inconsistent  with  the  views 
expressed.  The  same  remarks  are  applicable  to  the  other 
cases  cited  in  the  same  connection. 

The  objection  that  the  other  creditors  should  have  beeii 
made  parties,  or  that  the  action  should  have  been  brought  on 
their  behalf,  is  not  well  taken.  The  fact  that  other  creditors 
exist  does  not  appear  upon  the  face  of  the  complaint,  and 
independent  of  any  thing  which  is  apparent,  the  plaintiffs 
are  the  only  creditors.  Besides,  under  the  act  of  1860 
(§  64,  p.  595),  any  creditor  of  the  assignor  may  compel  an 
accounting. 

If  there  is  a  defect  of  parties  it  must  be  apparent  to  entitle 
a  defendant  to  demur  on  that  account.  (Code,  §  144.)  So, 
also,  if  this  defect  actually  exists,  if  it  does  not  appear  upon 
the  face  of  the  complaint,  the  objection  ehould  be  taken 
by  answer.  (Code,  §  147.)  The  joinder  of  the  different 
parties  presents  no  difficulty  in  the  way  of  entering  up  a 
proper  judgment,  and  even  if  the  prayer  of  the  complaint 
is  erroneous  in  asking  for  a  judgment  against  the  survivors 
of  the  copartnership,  for  the  balance  remaining  unpaid,  the 
complaint  is  not  demurrable  for  that  reason.  Upon  the  whole, 
as  the  action  was  of  an  equitable  nature,  all  of  the  defendants, 
who,  it  appears,  were  in  some  way  interested,  were  proper 
parties.  The  survivors,  as  the  original  debtors,  had  a  right 
to  be  notified  of  the  proceedings  which  affected  their  inter- 
ests, as  well  as  the  administratrix,  as  the  representative  of  a 
deceased  copartnership,  and  the  assignee  who  had  the  prop- 
erty of  the  firm  in  charge,  and  represented  the  entire  copart- 
nership. Without  all  of  them  there  would  be  a  want  of 
proper  parties.     And  in  this  form  the  rights  of  all  the  parties 
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would  be  fully  protected,  and  the  whole  controversy  in  which 
each  of  them  had  some  interest  be  lawfully  disposed  of. 

The  judgment  was  right  and  should  be  aflSrmed,  with  costs. 

All  concur;  except  Allen  and  Eabl,  JJ.^  dissenting; 
Chtjech,  Oh.  J.,  not  voting. 

Judgment  affirmed. 


Akntb  Malone,  Administratrix,  Respondent,  v.  Henry  B. 
Hathaway,  Survivor,  etc.,  Appellant. 

< 

A  master  is  not  responsible  to  an  employeffor  the  negligent  act  of  a  com- 
petent and  proper  foreman  to  whom  there  has  been  uo  delegation  of 
power  and  control  of  the  business  or  a  branch  thereof,  but  who  is 
simply  charged  with  special  duties,  performing  them  under  the  direction 
of  the  master,  the  latter  retaining  general  control  and  supervision. 

It  is  only  where  the  master  withdraws  from  the  management  of  the  busi- 
ness, intrusting  it  to  a  middleman  or  superior  servant;  or  where,  as  in 
case  of  a  corporation,  the  business  is  of  such  a  nature  that  the  general 
management  and  control  thereof  is  necessarily  committed  to  agents, 
that  the  master  can  be  held  liable  to  a  subordinate  for  the  negligent 
acts  of  one  thus  acting  in  his  stead. 

Defendant's  firm  was  engaged  in  operating  a  brewery,  the  partners  them- 
selves personally  superintending  the  business.  They  employed  B.,  a  com- 
petent and  experienced  carpenter  to  make  examinations  and  repairs  for 
the  purpose  9f  keeping  the  brewery  in  a  safe  condition.  By  the  giving 
way  of  some  joists  or  posts  supporting  a  mash  tub,  which  bad  become 
decayed,  the  tub  fell,  causing  the  death.of  plaintiff 's  intestate,  a  laborer 
in  the  employ  of  defendant's  firm.  New  and  proper  supports  had  been 
put  in  about  eleven  months  before  the  accident.  The  decay  was  not 
visible,  and  no  evidence  was  given  that  defendant  or  his  partner  knew  or 
ought  to  have  known  that  the  supports  were  defective.  The  court  sub- 
mitted the  case  to  the  jury  upon  the  question  as  to  whether  there  was 
negligence  on  the  part  of  B.  in  omitting  to  examine  and  keep  the 
building  in  repair,  ruling,  in  substance,  that  if  such  negligence  was 
found  defendant  was  liable.  Eeld  (Church,  Ch.  J.,  and  Rapallo,  J., 
dissenting),  error;  that  for  such  negligence  defendant  was  not  Uable,  in 
the  absence  of  evidence  of  any  neglect  or  omission  of  duty  on  the  part 
of  his  firm. 

Laning  v.  K  T.  C.  R,  R,  Co,  (49  N.  Y.,  521),  and  Fltke  v.  B.  and  A,  R.  JR. 
Cb.  (58  K  Y.,  549)  distinguished. 

(Argued  May  27,  1875;  decided  January  18,  1876.) 
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Appeal  from  jadgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  affirming 
a  judgment  in  favor  of  plaintiff  entered  upon  a  verdict. 

This  action  was  brought  against  defendant  as  surviving 
partner  of  the  firm  of  Bevier  &  Co.,  for  the  alleged  negli- 
gence of  defendant's  firm  causing  the  death  of  Tliomas 
Malone,  plaintiff's  intestate.  Said  firm  were  carrying  on  a 
brewery  in  the  city  of  Rochester  and  Malone  was  employed 
therein  as  a  laborer.  The  partners  themselves  personally 
superintended  and  managed  the  business.  A  Mr.  Bagley,  a 
competent  and  experienced  carpenter,  was  employed  by  the 
firm  to  keep  the  building  and  fixtures  in  repair  and  in  a  good 
and  safe  condition ;  he  was  furnished  with  all  necessary  means 
and  materials  and  spent  all  his  time  in  and  about  the  build- 
ing. The  supports  to  one  of  the  mash  tubs  gave  way ;  the 
tub  fell  upon  Malone  causing  hi^  death.  About  eleven  months 
before  the  accident  the  supports  to  the  tub  had  been  repaired, 
new  and  proper  posts  and  joists  having  been  put  in,  and  all  of 
the  supports  were  then  sound.  The  evidence  tended  to  show 
that  the  top  of  one  of  the  posts  and  some  of  the  joists  had 
become  decayed ;  the  decay  was  not  visible.  The  court  charged, 
among,  other  things,  that  the  master  might  devolve  the  duty 
of  providing  a  safe  and  secure  building  upon  another  com- 
petent person  but  he  does  so  at  the  risk  of  that  other  person 
doing  the  duty,  and  is  responsible  for  his  neglect  to  perform 
it,  and  that  the  question  in  the  case  was :  *'  Was  Mr.  Bagley, 
the  man  upon  whom  was  devolved  the  business  of  repairing 
this  building,  guilty  of  a  want  of  ordinary  care  and  prudence 
in  providing  that  the  building  should  be  kept  ordinarily 
secure."  To  this  portion  of  the  charge  defendant's  counsel 
duly  excepted.    Further  facts  appear  in  the  opinions. 

«/.  C.  Cochrome  for  the  appellant.  The  judge  erred  in  charg- 
ing that  defendant  was  responsible  for  the  negligence  of  the 
carpenter.  {Hofnagle  v.  N,  Y.  G.  and  H.  R.  R,  R,  Co,^  55 
K  Y.,  608 ;  Chapmcm  v.  Erie  R.  Co,,  id.,  679.)  Skill  and 
diligence  could  only  be  required  of  defendant  in  regard  to 
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repairs  and  not  in  the  construction  of  the  building.  {De 
Oraff  V.  N.  T.  C.  and  H.  R.  R.  R.  Co.,  3  N.  Y.  S.  0.,  255 ; 
Vnger  v.  Forty^eoond  St.  R.  R.  Co.,  51  N.  Y.,  497.)  The 
court  erred  in  refusing  to  charge  that  defendant  was  not  liable 
for  negligence  of  its  agents  of  which  it  had  no  notice.  {War^ 
ner  v.  Frie  R.  Co.,  39  N.  Y.,  468 ;  Wright  v.  JV.  Y.  C.  R 
R.  Co.,  25  id.,  562 ;  Zaning  v.  K  Y.  C.  R.  R.  Co.,  49  id. 
521 ;  WiUon  v.  Merry,  L.  R.,  1  Scotch  App.,  326,  cited  39 
N.  Y.,  326 ;  QaUagher  v.  Fifer,  16  0.  B.  [N.  S.],  669 
Frazier  v.  Penn.  R.  R.  Co.,  38  Penn.,  104 ;  Mbnan .  v.  N. 
Y.  C.  and  H.  R.  R.  R.  Co.,  3  S.  0.  R,  770.) 

James  B.  Perhvns  for  the  respondent.  Tlie  motion  for  a 
nonsuit  was  properly  denied.  {Marshall  v.  Stewart,  33  E. 
L.  and  Eq.,  1 ;  Ryan  v.  Fowler,  24  N.  Y.,  410, 413 ;  Warn^ 
V.  Erie  R.  Co.,  39  id.,  468,  475 ;  Lani/ng  v.  JV.  Y.  O.  R.  R. 
Co.,  49  id.,  521 ;  Flank  v.  JST.  Y.  C.  and  H.  R.  R.  R.  Co., 
1  N.  Y.  S.  0.,  319,  323 ;  FliTce  v.  B.  and  A.  R.  R.  Co.,  63 
K.  Y.,  549 ;  Combs  v.  N.  R.  C.  Co.,  102  Mass.,  572,  599.) 
Defendant  was  liable  although  lie  had  employed  skillful 
agents.  {Ryan  v.  Fowler,  24  N.  Y.,  410;  Hefferman  v. 
Benkard,  1  Robt.,  432;  Seabrook  v.  Hecker,  2  id.,  291.) 
The  tact  that  Malone  was  a  co-employe  does  not  relieve 
defendant  from  liability.  {Connolly  v.  PoiUon,  41  fiarb., 
366 ;  41  N.  Y.,  619 ;  Ryan  v.  Fowler,  24  id.,  413 ;  Zaning 
y.  N.  Y.  a  R.  R.  Co.,  49  id.,  521.) 

Allen,  J.  The  recovery  was  had  in  this  action  solely  by 
reason  of  the  negligence  of  a  co-employe  of  the  plaintiff's 
intestate.  The  issue,  under  the  instructions  to  the  jury,  was 
narrowed  down  to  the  question,  '^  whether  there  was  negli- 
gence on  the  part  of  Bagley ;  an  omission  of  that  ordinary  and 
reasonable  degree  of  care  and  prudence  which  a  man  of  ordi- 
nary and  reasonable  care  and  prudence  will  exercise  in  the 
conduct  of  his  own  affairs." 

The  jury  were  told  that  if  there  was  no  such  negligence, 
the  defendants  were  entitled  to  a  verdict.    The  alleged  neg- 
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ligence,  which  was  thas  made  the  sole  subject  of  inquiry,  was 
the  omission  to  examine  and  securely  to  repair  the  supports 
of  the  mash  tub  which  had  been  repaired,  and  in  fact  replaced, 
but  eleven  months  before  its  &11,  resulting  in  the  death  of 
the  intestate.  At  that  time  it  was,  as  was  assumed  on  the 
trial  without  objection  on  the  part  of  the  plaintiff,  or  a  request 
to  submit  any  question  of  fact  in  respect  thereto  to  the  jury, 
well  and  properly  constructed,  and  securely  placed,  and  the 
beams  and  posts  upon  which  it  rested  sound  and  in  good  con- 
dition. No  personal  neglect  or  want  of  care  was  charged 
upon  the  defendants  either  in  examining  into  the  condition 
of  the  supports,  or  in  repairing  them,  nor  was  it  claimed  that 
they  knew,  or  ought  to  have  known,  that  repairs  were  neces- 
sary to  the  proper  support  of  the  burden  resting  upon  them, 
or  the  safety  of  those  employed  in  the  building.  Neither 
were  the  defendants  charged  with  any  omission  of  duty  or 
want  of  proper  care  in  the  selection  of  competent  servants 
and  agents  to  make  proper  and  needful  repairs  in  every  part 
of  the  building,  and  the  fixtures,  or  furnishing  proper  and 
suitable  materials  for  that  purpose.  We  concur  in  the  opin- 
ion of  Judge  Smtih,  in  the  Supreme  Court,  that  the  cause  was 
submitted  to  the  jury  upon  an  erroneous  issue.  The  rule  is  well 
settled,  and  is  salutary  as  tending  to  induce  proper  care  on  the 
part  of  servants  and  employes,  and  as  limiting  the  liability  of 
masters  for  injuries  to  their  servants  to  their  own  personal  acts 
or  omissions  of  duty,  that  a  master  is  not  liable  to  his  servants  for 
the  negligence  or  want  of  care  of  fellow-servants  who  have  not 
been  negligently  appointed  or  retained  in  service.  ( Wright  v. 
iT.  T.  a  R.  R.  Co.,  25  N.  Y.,  662 ;  Prie8tl/y  v.  Fowler,  3  M. 
&  W.,  1 ;  Hoffnagle  v.  N.  T.  Cm,  and  End.  R,  R,  R.  Co.,  56 
N.  Y.,  608.)  For  one's  own  negligence  there  is  no  difference 
between  liability  to  a  stranger,  or  to  a  servant.  It  makes  no 
difference  in  the  application  of  the  rule  exempting  the  mas- 
ter from  liability  for  injuries  to  his  servants  for  the  acts  of 
coservants,  that  the  one  receiving  the  injury  is  inferior  in 
grade,  and  subject  to  the  orders  of  the  one  by  whose  negli- 
gence the  injury  is  caused,  if  both  are  engaged  in  the  same 
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general  basiness,  accomplishing  one  and  the  same  general 
purpose.  ( Warner  v.  Ei^ie  R.  Co.^  89  N.  Y.,  468 ;  Feltha/m 
V.  England,  L.  R.,  2  Q.  B.,  33.) 

It  is  not  of  any  consequence  that  the  negligent  servant  by 
whose  want  of  care  or  skill  harm  comes  to  another  servant  in 
the  same  general  employ,  is  charged  with  some  special  author- 
ity or  duty,  and  that  the  two,  the  injured  and  the  one  causing 
the  injury,  are  not  equal  in  station  and  authority.  The  fact 
that  the  careless  and  negligent  servant  is  placed  in  superin- 
tendence or  authority  over  the  others  does  not  constitute  an 
exception  to  the  general  rule.  (  Wilson  v.  Merry,  L.  K.,  1 
Scotch  and  Div.  App.,  826.) 

An  exception  has  been  engrafted  upon  the  rule,  and  in  the 
application  of  that  exception  the  learned  judge  at  the  trial 
fell  into  the  error  suggested.  When  the  servant  by  whose 
acts  of  negligence  or  want  of  skill  other  servants  of  the  com- 
mon employer  have  received  injury  is  the  ^^ alter  ego^^  of 
the  master,  tc^  whom  the  employer  has  left  every  thing, 
then  the  middleman's  negligence  is  the  negligence  of  the 
employer  for  which  the  latter  is  liable.  The  servant  in 
such  case  represents  the  master,  and  is  charged  with  the 
master's  duty.  (59  N.  T.,  517;  Murphy  v.  Smith,  19  C. 
B.  [N.  S.],  361.)  When  the  middleman  or  superior  servant 
employs  and  discharges  the  subalterns,  and  the  principal 
withdraws  from  the  management  of  the  business,  or  the  busi- 
ness is  of  such  a  nature  that  it  is  necessarily  committed  to 
agents  as  in  the  case  of  corporations,  the  principal  is  liable 
for  the  neglects  and  omissions  of  duty  of  the  one  charged  with 
the  selection  of  other  servants  in  employing  and  selecting  such 
servants  and  in  the  general  conduct  of  the  business  committed 
to  his  care.  This  is  the  extent  and  effect  of  the  decision  in 
Laning  v.  N.  Y.  0.  jB.  E.  Co,  (49  N.  Y.,  521),  which  I  think 
has  been  gi*eatly  misapprehended.  It  was  not  intended  in 
that  case  to  disturb  the  general  rule  of  law,  limiting  the 
liability  of  masters  to  their  servants  for  injuries  received 
while  in  their  service,  or  to  enunciate  any  new  proposition. 
A  proposition  there  very  much  pressed  upon  the  court  was, 
SiCKELs — Vol,  XIX.  2 
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that  a  corporation  has  discharged  its  whole  duty  to  its  servants 
of  a  lower  rank,  when  it  has  employed  skillful  and  competent 
general  agents  and  superintendents ;  and  that  the  negligence 
of  such  agents  or  superintendents  is  not  the  negligence  of  the 
corporation,  nor  is  it  liable  therefor.  Much  of  the  opinion  is 
given  to  a  consideration  of  that  proposition,  and  general 
remarks  made  in  refutation  of  it  have  been  applied  to  other 
circumstances  and  erroneous  deductions  made.  The  defend- 
ant was  held  liable  under  the  circumstances  of  that  case  for 
the  negligent  and  improper  retention  by  Oolby,  of  an  incom- 
petent and  drunken  laborer,  through  whose  incompetency 
and  bad  habits  the  plaintiff  received  the  injury  complained 
of,  for  the  reason  that  Colby  was  regarded  as  representing  the 
defendant  corporation  and  performing  its  duty  in  the  employ- 
ment of  laborers  and  servants,  and  notice  to  Colby  of  the 
incompetency  and  unfitness  of  Westman  was  regarded  as 
notice  to  the  defendant.  The  result  necessarily  followed  the 
conclusion  of  the  court,  that  he  was  the  general  agent  and 
representative  of  the  defendant,  and  not  a  mere  fellow-servant 
with  the  others  charged  with  some  special  duty.  His  omis- 
sion in  such  case  was  the  omission  of  the  principal,  and  his 
failure  to  furnish  suitable  and  competent  laborers,  and  proper 
materials  and  implements  for  the  work  was  attributable  to 
the  corporation  of  which  he  was  the  general  agent  in  that 
department.  Such  an  agency  must  not  be  confounded  with 
the  position  of  a  mere  foreman,  one  charged  with  special 
duties,  but  performing  them  under  general  or  special  instruc- 
tions from  the  principal  who  retains  and  has  the  general 
supervision  of  the  business  and  to  whom,  and  whose  imme- 
diate direction,  all  are  subject.  Mike  v.  Boston  and  Aliany 
R.  B.  Co.  (63  N.  T.,  549),  was  decided  upon  the  same 
general  principle,  that  the  "head  conductor"  whose  duty  it 
was  to  make  up  the  morning  trains  and  employ  and  station 
the  brakemen,  was  pro  hoc  vice  the  general  agent  and  rep- 
resentative of  the  corporation  for  whose  acts  and  neglects  the 
latter  was  responsible,  and  that  his  neglect  to  furnish  brake- 
men,  suflBcient  in  number  and  capacity  for  the  service,  was 


^ 


1876.]  Malonb  v.  Hathaway.  H 

Opinion  of  tlie  Court,  per  AUjEN,  J. 


the  neglect  of  the  defendant  to  perform  a  duty  which  the  law 
cast  upon  it.  The  dissents  in  that  case,  as  well  as  that  in 
Laning*8  CasSy  were  not  to  the  principle,  but  to  the  applica- 
tion of  it  to  the  facts  and  circumstances  of  those  cases,  and 
the  position  of  the  employes  for  whose  faults  the  employer 
was  charged.  Those  cases  are  not  subject  to  criticism.  The 
law  was  well  adjudged  as  all  the  members  of  the  court  agreed ; 
the  only  dissent  in  opinion  was  as  to  the  relation  and  position 
occupied  by  the  servants  whose  acts  were  under  discussion. 
Bagley's  situation  was  that  of  foreman  merely,  having  no 
general  charge,  except  such  as  is  common  to  those  acting  in 
that  capacity.  The  defendants  were  present  and  had  the 
general  charge  of  and  responsibility  for  the  different  branches 
of  the  business  carried  on  by  them.  If  it  was  claimed  that 
Bagley's  position  and  responsibilities  were  different  from  that 
named  as  foreman,  and  that  the  defendants  had  transferred 
the  charge  and  direction  of  any  branch  of  the  business  and  of 
their  duties  upon  him,  it  would  have  been  a  proper  question 
for  the  jury  if,  indeed,  there  was  any  evidence  to  warrant  the 
claim. 

In  WiUon  v.  Merry  {8upra\  the  injury  was  caused  by  the 
negligence  of  the  general  manager  of  the  works  of  the  defend- 
ants at  the  coal  pit,  and  the  defendants  having  selected  proper 
and  competent  persons  to  superintend  and  direct  the  work, 
and  furnished  them  with  adequate  materials  and  resources, 
were  not  liable  to  the  co-employes  of  the  general  man- 
ager or  foreman,  for  injuries  received  through  his  careless- 
ness or  want  of  skill.  The  nnskillful  and  improper  erec- 
tion of  a  scaffold  by  the  foreman  or  manager,  as  a  means  for 
the  prosecution  of  the  work  of  those  employed,  destroyed  the 
ventilation  of  the  mine  which  was  sufficient  before,  and  caused 
an  explosion  of  fire-damp,  resulting  in  the  death  of  the  plain- 
tiff's son.  The  same  principle  is  illustrated  and  applied  in 
Feltham  v.  England  (L.  R.,  2  Q.  B.,  33) ;  Murphy  v.  Smith 
(19  0.  B.  [N.  S.],  361) ;  OaUagher  v.  Piper  {16  id.,  669,  692) ; 
Warner  v.  Erie  B.  Co.  (39  N.  T.,  468).  Corporations  neces- 
sarily acting  by  and  through  agents,  those  having  the  super- 
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intendence  of  various  departments  with  delegated  authority 
to  employ  and  discharge  laborers  and  employes,  provide 
materials  and  machinery  for  the  service  of  the  corporation, 
and  generally  direct  and  control  under  general  powers  and 
instructions  from  the  directors,  may  well  be  regarded  as  the 
representative  of  the  corporation  charged  with  the  perform- 
ance of  its  duty,  exercising  the  discretion  ordinarily  exercised 
by  principals,  and  within  the  limits  of  the  delegated  author- 
ity the  acting  principal.  These  acts  are  in  such  case  the 
acts  of  the  corporation  for  which,  and  for  whose  neglect,  the 
corporation  within  adjudged  cases  must  respond,  as  well  to 
the  other  servants  of  the  company  as  to  strangers.  They  are 
treated  as  the  general  agents  of  the  corporation  in  the  several 
departments  committed  to  their  care.  (  Wright  v.  N,  Y,  0. 
B.  a.  Co.y  Bujpra  ;  Frdzier  v.  Perm.  R.  Co.y  38  Penn.  St. 
E.,  104 ;  Laning  v.  N.  Y.  C.  R.  R.  Co.  and  Flike  v.  B. 
and  A.  R.  R.  Go.j  9wpra  /  Ooomla  v.  New  Bedford  Cordage 
Co.,  102  Mass.,  572 ;  Ford  v.  Fitchburg  R.  Co.,  110  id.,  240.) 
A  person  thus  placed  by  a  corporation,  in  such  a  position  of 
trust  and  authority,  mav  be  fairly  considered  as  its  represen- 
tative pro  hao  vice.  But  when  the  principal  is  an  individual 
acting  eui  juris,  and  there  is  no  evidence  of  a  surrender  of 
power  and  control  to  any  subordinate,  and  is  present  himself 
superintending  the  establishment  in  person,  no  such  pre- 
sumption arises,  or  responsibility  attaches  in  respect  of  the 
acts  of  a  competent  and  proper  foreman,  selected  by  and  in 
the  employment  of  the  principal. 

There  was  no  warrant  for  holding,  as  matter  of  law,  the 
defendants  in  this  case  liable  to  the  plaintiff's  intestate  for 
the  neglect  and  want  of  care  of  Bagley,  the  foreman  of  the 
carpenters  employed  in  the  brewery. 

The  judgment  must  be  reversed,  and  a  new  trial  granted 

Chuboh,  Oh.  J.  (dissenting).  The  material  questfon 
involved  in  this  action  as  to  liability^of  the  principal  for  inju- 
ries arising  from  the  negligence  of  employes,  has  been 
frequently  before  the  court,  and  in  respect  to  which,  as  will 
be  seen  by  reference  to  the  cases,  there  is  some  difference 
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of  opinion  among  members  of  the  court.  The  principle  upon 
which  the  verdict  in  this  case  was  obtained  has  been,  in  mj 
opinion,  adjudicated  in  several  cases  in  this  court.  The  duty 
of  maintaining  the  building  in  a  secure  and  safe  condition, 
at  all  times,  for  workmen  employed  in  the  building,  was  a 
duty  devolving  upon  the  principal.  He  was  bound  to  exer- 
cise proper  care  to  prevent  the  accident  which  occurred,  and 
when  he  delegated  that  duty  to  Bagley,  the  latter  represented 
the  principal,  and  the  principal  is  responsible  for  his  acts  and 
omissions  in  respect  to  such  duty.  Although  disclaimed  by 
my  brethren,  I  cannot  but  think  that  the  reversal  of  the 
judgment  will  be  deemed  at  varianoe  with  the  rule  heretofore 
adopted  by  this  court  in  Laning  v.  N.  Y.  C,  R.  H.  Go. 
(49  N.  Y.,  621),  and  FUke  v.  B.  and  A.  B.  R.  Co.  (53  id., 
549,  and  59  id.,  517). 

All  concur  with  Allbn,  J. ;  except  Ohttboh,  Oh.  J.,  and 
Rafallo,  J.,  dissenting. 

Judgment  reversed. 


William  Fallon,  Jr.,  by  his  Guardian,  etc.,  Respondent, 
V.  The  Central  Pabk,  Nobth  and  East  Rivee  Railroad 
Company,  Appellant. 

Fluntifl,  a  child  five  years  old,  resided  with  Mb  mother  on  the  finst  floor 
of  a  tenement-house  commonicating  directly  hy  a  flight  of  stairs  with  the 
street.  Plaintiff  had  been  playing  in  the  back  yard,  and  came  in  for  a 
drink  of  milk,  which  the  mother  gave  to  him,  and  he  sat  down  at  a 
table  to  drink  it  She  went  into  a  bed-room  adjoining,  leaving  the  door 
open  and  telling  him  to  go  back  into  the  yard.  The  door  leading  to  the 
street  was  open.  He  went  out  on  to  the  street,  and  in  flve  minutes 
from  the  time  his  mother  left  him  waj9  run  over  and  injured  by  one  of 
defendant's  cars,  through  the  negligence  of  the  driver.  The  mother 
testified  that  she  had  never  known  him  to  go  out  into  the  street  alone 
before.  In  an  action  to  recover  damages  for  the  injury,  hdd,  that  the 
evidence  did  not  establish  contributory  negligence  on  the  part  of  the 
mother,  as  matter  of  law;  but  that  it  was  a  question  of  fact,  and  prop- 
erly submitted  to  the  jury. 

(Argued  December  91,  1876;  decided  January  18,  1876.) 
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Appeal  from  jadgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  of  the  city  and  county  of  New  York, 
affirming  a  judgment  in  favor  of  plaintiff  entered  upon  a 
verdict,  and  affirming  an  order  denying  a  motion  for  a  new 
trial. 

This  action  was  brought  to  recover  damages  for  injuries 
alleged  to  have  been  caused  by  the  negligence  of  defendant. 
The  plaintiff,  a  child  a  little  over  five  yeare  of  age,  resided 
with  his  parents  in  a  tenement-house  on  First  avenue  in  the 
city  of  New  York.  They  occupied  rooms  on  the  first  floor 
above  the  street,  and  nearly  on  a  level  with  the  back  yard, 
with  which  they  communicated.  A  flight  of  stairs  led  to 
the  street  Plaintiff  came  in  from  the  back  yard  and  asked 
his  mother  for  a  drink  of  milk.  This  she  gave  to  him,  and 
he  sat  down  at  the  table  to  drink  it.  His  mother  went  into 
an  adjoining  bed-room  to  change  her  dress,  telling  him  to  go 
back  to  the  yard.  The  bed-room  door  was  left  open.  Instead 
of  returning  to  the  back  yard,  plaintiff  went  down  the  stairs 
and  out  of  the  door,  which  was  open,  into  the  street,  where 
he  was  knocked  down  by  the  horses  attached  to  one  of 
defendant's  cars  and  run  over,  the  evidence  tending  to  show 
that  the  accident  was  occasioned  by  the  negligence  of  defend- 
ant's driver.  In  flve  minutes  from  the  time  the  mother  left 
plaintiff,  word  came  to  her  that  he  was  injured.  The  mother 
testified  that  she  had  never  known  plaintiff  to  go  out  into 
the  street  alone  before. 

Defendant's  counsel  moved  for  a  dismissal  of  the  complaint 
on  the  trial  upon  the  ground,  among  others,  that  the  evidence 
showed  that  the  parents  of  the  plaintiff  were  guilty  of  negli- 
gence contributing  to  the  injury,  and  that  the  plaintiff  was  also 
guilty  of  contributory  negligence.  The  motion  was  denied, 
and  defendant's  counsel  duly  excepted.  Defendant's  counsel 
requested  the  court  to  charge  that  plaintiff  could  not  recover 
if  he  was  guilty  of  any  negligence  contributing  to  the  injury. 
The  court  so  charged,  with  the  qualification,  provided  "  the 
jury  believeid  plaintiff  was  sui  Juris.^^  To  the  qualification 
defendant's  counsel  duly  excepted.    Defendant's  counsel  also 
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asked  the  court  to  charge  that  plaintiff  was  bonnd  to  exercise 
the  degree  of  care  which  a  person  of  ordinary  prudence  would 
exercise  in  like  circumstances.  Tiie  court  refused  so  to  charge, 
but  charged  as  requested,  adding  the  words,  '^of  his  age" 
after  the  word  "person."  To  this  defendant's  counsel  duly 
excepted.  Defendant's  counsel  also  requested  the  court  to 
charge,  that  if  the  jury  should  find  that  the  plaintiff  was  not 
9ui  Jurisj  or  not  of  that  age  and  intelligence  that  it  was  safe 
to  trust  him  in  the  street  unattended,  then  it  was  negligence 
on  the  part  of  the  mother  to  allow  plaintiff  in  the  street,  as 
she  did,  and  the  verdict  must  be  for  the  defendant.  The 
court  refused  so  to  charge,  and  in  respect  to  said  request 
charged :  "  I  leave  it  to  you  to  say  whether,  under  all  the 
circumstances,  it  was  negligence  on  the  part  of  the  plaintiff's 
parents  to  do  as  they  did ;  and  if  you  come  to  the  conclusion 
it  was,  then  your  verdict  should  be  for  the  defendants."  To 
the  refusal  and  the  charge  counsel  duly  excepted. 

A.  J.  Vanderpod  for  the  appellant.  The  evidence  estab- 
lished contributory  negligence  on  the  part  of  the  plaintiff  and 
his  mother.  (  Willetta  v.  Buff^.  cmd  Rock.  R,  R.  Co.y  22 
Barb.,  585;  Honmgsherger  v.  Second  Ave.  R.  R.  Co.^  1 
Keyes,  570,  573 ;  Flynn  v.  Haiiton,  43  How.,  333 ;  4  Daly, 
552 ;  Hatfield  v.  Roper,  21  Wend.,  615 ;  Waite  v.  If.  E,  R. 
Co.,  E.,  B.  &  B.,  719 ;  96  E.  0.  L.  R. ;  Mangam  v.  BUyn. 
City  R.  R.  Co,,  38  N.  T.,  455 ;  Wright  v.  M.  and  M.  R.  R. 
Co.,  4  Al.,  283 ;  Chicago  v.  8ta/rr,  42  111.,  174.)  If  plaintiff 
was  9ui  juris  he  was  guilty  of  negligence.  {Solomon  v.  C. 
R.  R.  R.  Co.,  1  Swe.,  298 ;  Ernst  v.  H.  R.  R.  R.  Co.,  24 
How.,  97;  Mcholson  v.  K  R.  R.  Co.,  41  N.  T.,  542 ;  Baxter 
V.  T.  and  B.  R.  R.  Co.,  41  id.,  502 ;  Oriffi/fi  v.  N.  T.  C  R. 
R.  Co.,  40  id.,  34;  Wilcox  v.  Rome,  etc.,  R.  R.  Co.,  39  id., 
368 ;  Wilds  v.  H.  R.  R.  R.  Co.,  29  id.,  315 ;  ffariy  v.  Cent. 
Co.  of  N.  J.,  42  id.,  472 ;  Oampb.  on  Neg.,  69 ;  Johnson  v. 
H.  R.  R.  R.  Co.,  20  N.  Y.,  73;  1  Keyes,  574;  AbboU  v. 
Ma^cfie,  33  L.  J.  [Ex.],  117 ;  Mangam  v.  Allerton,  L.  R.,  1  Ex., 
339;  12  Am.  L.  Reg.,  757;  lA/go  v.  Newbold,  9  Exch.,  302.) 
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Eckoard  D.  McCarthy  for  the  respondent.  Plaintiff  was 
nan  euijwria^  and  therefore  incapable  of  negligence.  {Ihl  v. 
Forty-second  Street  R.  H.  Co.^  47  N.  T.,  317 ;  Mangam  v. 
BJdyn.  City  R.  R.  Co,j  38  id.,  455 ;  Sonegaberger  v.  Second 
Ave.  ff.  R,  Co.j  1  Daly,  89 ;  Prendergast  v.  iT.  Y,  C.  and 
H.  R.  R.  R.  Co.,  58  N.  T.,  652 ;  Robinson  v.  Covej  22  Vt, 
213 ;  Birge  v.  Oa/rdiner,  19  Conn.,  507.)  Defendant  was 
guilty  of  gross  negligence.  {Johnson  v.  H,  R,  R,  R.  Co.,  20 
N.  Y.,  65.)  Plaintiff's  mother  was  not  guilty  of  contributory 
negligence.  (19  Conn.,  507;  26  id.,  698;  37  id.,  199;  8 
Minn.,  160 ;  18  Ohio  St.,  399 ;  86  Mo.,  490 ;  1  Head,  620 ;  22 
Vt.,  213 ;  7  Penn.  St,  372 ;  31  id.,  358 ;  47  id.,  300 ;  57 
id.,  172,  187;  5  Exch..  240,  243;  4  id.,  244;  6  M.  &  W., 
499 ;  4  C.  &  P.,  262 ;  4  Bing.,  644 ;  98  Exch.,  302  ;  1  F.  & 
F.,  359 ;  38  K  T.,  260 ;  22  Vt,  225 ;  19  Conn.,  506 ;  Lynch 
V.  Nurdim,,  1  Ad.  &  E.  [N.  S.],  29 ;  Oldfield  v.  N.  T.  and 
H.  R.  R.  R.  Coy  14  N.  T.,  310;  MacMahon  v.  Mayor,  etc., 
33  id.,  642  ;  O'Mara  v.  H.  R.  R.  R.  Co.,  38  id.,  445.) 

Church,  Ch.  J.  The  point  principally  relied  upon  by  the 
learned  counsel  for  the  defendant  is,  that  as  a  question  of  law 
the  plaintiff  could  not  recover,  on  the  ground  of  the  negli- 
gence of  his  mother,  in  permitting  him  to  be  in  the  street 
unattended.  If  this  position  cannot  be  maintained,  no  fault 
can  be  found  with  the  charge  of  the  court.  The  court  charged, 
that  if  the  mother  omitted  to  exercise  such  care,  in  respect  to 
the  child,  as  persons  of  ordinary  prudence  would  exercise 
under  the  circumstances,  or  if  the  child  omitted  to  exercise 
such  care  as  might  reasonably  be  expected  from  one  of  his 
age,  the  verdict  should  be  for  the  defendant.  The  child  was 
over  five  years  of  age,  and  it  was  submitted  to  the  jury  to 
say  whether  he  was  sui  juris. 

The  inquiry,  therefore,  is  whether  there  were  any  facts 
proved  sufficient  to  enable  the  jury  to  relieve  the  plaintiff 
from  the  imputed  negligence  of  his  mother.  It  appears  that 
the  mother  resided  in  a  tenement-house,  on  the  first  floor, 
leading  into  the  back  yard,  and  also  into  the  street,  down 
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some  Btairs.  The  plaintiff  had  been  playing  in  the  bade 
yard,  with  other  children,  and  came  in  for  a  drink  of  milk. 
The  mother  gave  him  the  milk,  and  he  sat  at  the  table  to 
drink  it,  when  the  mother  passed  into  the  bed-room  adjoining, 
to  adjnst  her  drese,  leaving  the  door  open,  and  telling  the 
child  to  go  back  into  the  yard,  and  in  five  minates  notice  was 
brought  that  the  child  was  injured.  The  mother  testified 
that  tlie  child  had  never  before  been  in  the  street.  Upon 
these  facts,  which  we  must  assume  for  the  purpose  of  this 
question  the  jury  regarded  as  true,  can  it  be  affirmed  that  in 
law  the  mother  was  negligent.  True,  the  child  did  pass  into 
the  street,  but  that  fact  is  not  conclusive.  Effectual  protect 
tion  is  not  indispensable.  Ordinary  care  relieves  from  the 
charge  of  negligence.  Although  a  child  five  years  old  can* 
not  be  regarded  as  sui  juris,  yet  such  a  child  is  not  destitute 
of  capacity.  It  possesses,  in  some  degree,  reason  and  judg* 
ment.  It  is  capable  of  understanding  what  is  said;  it  may 
be  made  subject  to  the  will  and  direction  of  those  having  it 
in  charge,  and  a  mother  may  be  assumed  from  natural  love 
and  affection  vigilant  in  protecting  it  from  harm. 

It  seems  to  me  that  the  jury  were  justified  in  holding  that 
the  mother,  under  the  circumstances  detailed,  had  no  reason 
to  suspect  that  the  child  would  go  into  the  street,  or  that 
ordinary  prudence  would  require  any  additional  care  to  that 
which  was  actually  exercised.  The  mother  was  absent  from 
the  actual  presence  of  the  child  but  a  few  brief  moments.  She 
had  a  right  to  presume  that  he  would  obey  her  direction,  and 
go  into  the  back  yard,  and  this  would  be  strengthened  by  the 
fact  that  he  had  never  been  in  the  street.  True,  the  door 
might  have  been  barricaded,  but  such  an  extraordinary 
measure  would  not  be  ordinarily  necessary  to  keep  the  child 
from  the  street.  It  is  not  like  the  case  supposed  by  counsel, 
of  a  dumb  beast  or  lunatic.  The  child  had  reason,  had 
always  been  tractable  and  quiet,  and  there  is  nothing  to  show 
that  the  mother  had  any  reason  to  apprehend  danger.  From 
these  facts  the  jury  might  find  ordinary  care.  It  is  not 
improbable  that  the  plaintiff  was  attracted  by  the  children 
SioKBus  —  Vol.  XIX.        3 
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in  the  street,  and  saddenlj  escaped  down  the  stairs.  In  the 
case  of  Mangarn  v.  The  Brooklyn  R.  R.  Go.  (88  N.  T.,  456), 
a  window  was  left  open  through  which  the  child  escaped  into 
the  street,  and  it  was  held  a  question  of  fact  for  the  jury  to 
determine  whether  proper  care  was  exercised.  Here  the  cir- 
cumstances are  quite  as  appropriate  for  the  consideration  of  a 
jury.  I  think  that  the  charge  of  the  judjB:e  at  the  Circuit 
upon  the  question  of  negligence  of  both  child  and  mother  was 
strictly  accurate,  and  the  rulings  upon  the  requests  to  charge 
were  in  conformity  with  the  charge.  As  to  the  negligence 
of  the  defendant's  driver,  it  is  very  clear  that  the  evidence 
was  sufficient  to  justify  the  finding  of  the  jury.  There  was 
evidence  tending  to  show  that  the  child  was  struck  by  one  of 
the  horses  in  front ;  that  the  car  was  being  driven  at  an 
unusual  rate  of  speed,  and  that  the  driver  was  engaged  in  con- 
versation with  persons  standing  on  the  platform,  and  was  not 
looking  or  giving  any  attention  to  his  horses,  or  persons 
crossing  the  street.  It  is  true  there  was  a  serious  conflict 
upon  these  points,  but  they  were  questions  for  the  jury,  and 
the  verdict  is  conclusive  upon  this  court. 

The  case  was  fairly  tried,  and  as  I  am  unable  to  find  any 
error  of  law  committed  upon  the  trial  the  judgment  must  be 
affirmed. 

All  concur. 

Judgment  affirmed. 


Charlbs  a.  Hankins,  Appellant,  v.  The  Matob,  Aldermen 

AND  COMMONALTT  OF  THE  CiTT  OF  NbW  YoBK,  Kespondeut. 

A  board  of  county  canvassers  organized  under  the  election  laws  of  the  State, 
although  composed  of  town  officers,  do  not  meet  as  such,  or  to  perform 
dnties  relating  exclusively  to  town  or  county  matters,  but  meet  as  a 
distinct  board  for  a  special  service  (Miller  and  Earl,  JJ.,  dissenting). 

The  provision  of  the  act  of  1869,  providing  for  the  support  of  the  govern- 
ment of  the  city  of  New  York  (chap.  875,  Laws  of  1869),  which  requires 
the  mayor  and  comptroller  to  designate  newspapers  in  which  to  publish 
the  proceedings  of  the  board  of  supervisors  and  proceedings  relating  to 
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county  afikirs,  does  not  include  proceedings  of  the  board  of  canvassers 
for  the  city  and  county  of  New  York,  and  there  is  no  repugnancy 
between  that  proylsion  and  the  statutory  regulations  for  the  publication 
of  the  proceedings  of  election  boards  (§  11,  title  5,  chap.  180,  Laws  of 
1843).  (McLLBB  and  Earl,  J  J.,  dissenting.) 
Accordingly,  held  (Millbb  and  Earl,  JJ.,  dissenting),  that  the  power 
given  to  the  boards  of  county  canvassers  to  designate  the  papers  in 
which  the  results  of  the  elections  shall  be  published,  was  not  taken  away 
from  the  board  of  canvassers  of  the  city  and  county  of  New  York  by 
said  provision  of  the  act  of  1869;  and  that  other  than  the  official  papers 
having  been  designated,  in  1870,  by  the  board,  the  city  corporation  was 
liable  for  the  expense  of  the  publication. 

(Argued  December  10, 1876;  decided  January  25,  1876.) 

Appeal  from  judgment  of  the  General  Terra  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York, 
affirming  a  judgment  in  favor  of  defendant,  entered  upon  an 
order  dismissing  plaintiffs  complaint  on  trial. 

The  complaint  alleged  in  substance  that  the  board  of  county 
canvassers  for  the  city  and  county  of  New  York,  by  a  resolu- 
tion of  said  board,  passed  May  30,  1870,  designated  the  New 
York  Official  Railway  News,  a  newspaper  of  which  plaintiff 
was  the  proprietor,  as  a  paper  in  which  the  results  of  an 
election  held  in  said  city  and  county  May  17,  1870,  should  be 
published,  and  authorized  the  publication.  That  plaintiff, 
in  pursuance  of  such  authority,  published  the  official  state- 
ments and  declaration  of  said  board.  That  demand  for  pay- 
ment of  the  reasonable  price  for  such  publication  was  made 
of  the  city  comptroller,  who  refused  to  pay  the  same. 

On  the  opening  of  the  case  on  trial,  defendant's  counsel 
moved  to  dismiss  the  complaint,  which  motion  was  granted, 
and  plaintiff's  counsel  duly  excepted. 

John  S.  Lawrence  for  the  appellant.  The  election  law  and 
tax  levy  act  can  stand  together.  (Sedg.  Const.  Law  [2d  ed.], 
97, 104;  Hayes  v.  SymondSy  9  Barb.,  260;  In  re  Evergreens j 
47  N.  Y.,  216 ;  Mongeon  v.  People^  55  id.,  618 ;  Orane  v. 
Eeeder^  22  Mich.,  322.)  The  canvassers  are  State  officers. 
(Const.,  art.  10,  §  3 ;  17  N.  Y.,  64, 67.)  Plaintiff  can  recover 
under  the  provisions  of  chapter  375,  Laws  of  1872.  {People 
V.  Qreen^  63  Barb.,  300.) 
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2>.  J.  Dean  for  the  respondent.  In  order  to  recover 
plaintiff  was  bound  to  allege  and  prove  that  his  paper  was 
designated  by  the  mayor  and  comptroller.  (Laws  1868,  chap. 
227,  p.  407 ;  Laws  1865,  chap.  646,  p.  1326 ;  2  Laws  1867, 
chap.  586,  p.  1597 ;  id.,  chap.  806,  p.  1993 ;  2  Laws  1868,  chap. 
863,  p.  2007 ;  id.,  chap.  854,  p.  2025 ;  2  Laws  1869,  chap.  865, 
p.  2113;  1  Laws  1870,  chap.  383,  p.  882;  In  re  Aetor^  50 
N.  T.,  366;  In  re  Smithy  52  id.,  526;  In  re  Douglas,  46 
id.,  42.) 

Per  Curiam.  The  general  laws  of  the  State  make  provi- 
sion for  the  election  of  county  and  State  oflBcers,  including 
the  canvass  of  the  votes  by  the  inspectors  of  election  and  the 
several  boards  of  canvassers,  the  certifying  the  result  and  the 
publication  by  the  boards  of  county  canvassers  of  their 
determination.  Boards  of  county  canvassers  are  created  and 
organized,  not  for  a  merely  local  purpose  but  to  execute  in 
part  and  in  some  of  its  details  a  general  law  of  the  State,  in 
the  due  execution  of  which  every  part  of  the  State  and  every 
citizen  has  an  interest. 

The  board,  although  composed  of  town  officers,  supervisors 
and  assessors,  do  not  meet  as  such  or  to  perform  an  official 
duty  relating,  exclusively,  either  to  town  or  county  matters. 
They  organize  not  as  a  board  of  supervisors  or  assessors,  but 
as  a  distinct  board  for  a  special  service.  They  bear  a  name 
indicative  of  their  duties,  take  the  constitutional  oath  of 
office,  choose  one  of  their  number  chairman,  the  county  clerk 
being  ex  officio  secretary,  and  perform  the  statutory  duty 
assigned  them.  By  law  they  are  required  to  cause  a  copy  of 
their  determination  to  be  published  in  one  or  more  of  the 
newspapers  of  the  county,  with  the  statement  upon  which  the 
determination  was  made.  (1  R.  S.  [Edm.  ed.],  133,  et  seq.  / 
Laws  of  1847,  chap.  240.) 

The  county  canvassers  have  the  power  to  designate  the 
papers  in  which  the  results  of  th^  elections  shall  be  published 
and  the  number  of  papers  in  which  the  publication  shall  be 
made,  and  the  expense  is,  with  the  other  expenses  of  the 
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election,  made  a  county  charge.  (1  R.  S.,  supra,  148,  §  6.) 
This  power  has  not  been  expressly  taken  from  the  boards 
of  canvassers.  Neither  has  the  statute  conferring  it  been  in 
terms  repealed,  nor  has  the  county  of  New  York  been  by 
any  statute  excepted  from  its  provisions.  If  by  any  means 
or  by  any  legislation  the  county  of  New  York  is  not  within 
the  operation  of  this  general  law,  it  is  because  by  implication 
the  legislature  in  making  laws  for  the  government  of  the 
county  of  New  York  have  unmistakably  manifested  an  intent 
to  make  that  county  an  exception  to  the  general  law.  The 
intent  is  sought  to  be  spelled  out  from  the  peculiar  clauses  of 
the  several  tax  levy  acts  passed  for  the  support  of  tlie  county 
government.  The  last  act  bearing  upon  the  subject,  prior  to 
the  rendering  the  service  for  which  a  recovei-y  is  claimed  in 
this  action,  was  passed  in  1869.     (Laws  of  1869,  chap.  876.) 

Similar  acts  varying  somewhat  in  phraseology  had  bfeen 
passed  annually  for  several  years  previously,  but  the  act 
quoted  being  the  last  act  upon  the  subject  and  covering  the 
whole  ground  superseded  prior  laws  and  must  be  regarded 
as  the  only  law  in  existence.  That  act  merely  appropriated, 
in  making  provision  for  the  payment  of  county  expenses, 
*'for  advertising,  $40,000;"  and  added,  "the  mayor  and 
comptroller  shall,  from  time  to  time,  designate  six  daily 
newspapers  and  six  weeklies,  but  no  more,  in  which  to  pub- 
lish the  proceedings  of  the  board  of  supervisor  and  all 
proceedings  and  notices  relating  to  county  aflFairs." 

A  repeal  of  statutes  by  implication  is  not.  favored,  for  very 
obvious  reasons.  Among  others,  the  legislature  may  well  be 
deemed  competent  to  declare  their  whole  intent  in  intelligi- 
ble language,  and  therefore  courts  ought  not  to  attribute  an 
intent  and  give  eflFect  to  a  law  beyond  its  terms,  except  upon 
the  plainest  manifestation  of  the  intent  of  the  law  making 
power.  Courts  have  adopted  rigid  rules  upon  the  subject  and 
they  ought  not  to  be  departed  from.  It  is  not  enough  to  jus- 
tify the  holding  a  statute  repealed,  by  the  mere  passage  of  a 
subsequent  statute  upon  the  same  or  a  cognate  subject,  that 
within  the  apparent  policy  of  the  later  act  the  prior  act 
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might  reasonably  have  been  repealed,  as  within  the  reason  of 
the  legislation  and  fully  to  carry  out  the  presumed  intent  of 
the  legislature.  Statutes  are  not  adjudged  to  be  repealed 
upon  a  conjecture  of  what  the  legislature  would  probably 
have  done  had  their  attention  been  called  to  the  particular 
act  claimed  to  have  been  superseded.  The  rule  is,  that  a 
statute  only  operates  as  a  repeal  of  a  former  one  to  the  extent 
that  the  two  are  repugnant ;  if  both  can  stand,  and  to  the 
extent  that  they  can  stand  and  have  effect,  they  will  both 
have  effect.  {People  v.  Palmer ^  62  N.  Y.,  83 ;  In  re  The 
Evergreens^  47  id.,  216 ;  Mongeon  v.  The  People^  55  id.,  613.) 
There  is  no  repugnancy  between  the  statutes  making  pro- 
vision for  the  support  of  the  government  of  the  county  of 
New  York  and  the  provisions  therein  for  designating  the 
papers  for  the  publication  of  proceedings  of  county  officers 
and  boards,  and  the  statutory  regulations  concerning  elec- 
tions and  the  publication  of  the  proceedings  of  election 
boards.  They  are  not  in  conflict,  but  both,  in  the  language 
of  the  cases,  can  stand  and  have  full  effect  Whatever  might 
have  been  said  in  respect  to  some  of  the  prior  tax  levy  acts, 
more  comprehensive  and  far  reaching  in  their  terms,  the  law 
governing  this  case  (Laws  of  1869,  supra)  comes  far  short  of 
reaching  the  general  statutes  under  which  the  plaintiff  asserts 
his  claim.  There  is  no  prohibition  of  the  employment  of 
other  papers,  or  a  forbidding  to  pay  for  publications  in  papers 
other  than  those  selected  in  pursuance  of  the  act ;  neither  is 
the  publication  of  the  proceedings  of  the  board  of  county 
canvassei*s  among  the  services  for  which  the  mayor  and  comp- 
troller have  authority  to  select  papers.  The  statement  and 
determination  for  which  the  plaintiff  seeks  to  recover  were 
neither  "  proceedings  of  the  board  of  supervisors,  or  proceed- 
ings relating  to  county  affairs."  "  County  affairs  "  are  those 
relating  to  the  county  in  its  organic  and  corporate  capacity, 
and  included  within  its  governmental  or  corporate  powers. 
We  would  hardly  expect  to  find  the  legislature  putting  it  into 
the  power  of  the  city  officers  of  New  York  to  prevent  the 
publication   of  proceedings    so  vitally  affecting  the  whole 
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State  as  do  the  canvass  of  the  votes  of  that  locality  and  the 
determination  of  the  result,  which  public  policy  requires  to 
be  published  in  every  other  county  under  the  direction  of  the 
proper  board,  or  to  leave  it  to  the  caprice  of  any  outside 
officials,  whether  they  should  be  published  at  all,  or  in  what 
or  what  number  of  papers.  Tiie  legislature  should  speak  in 
no  uncertain  language  before  such  effect  should  be  given  to 
their  acts ;  at  least,  it  should  not  be  left  to  conjecture,  or  to  be 
spelled  out. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

MiLLBB,  J.  (dissenting).  The  plaintiff,  as  proprietor  of  a 
newspaper  in  the  city  of  New  York,  claims  to  recover  charges 
made  for  the  publication  of  the  official  canvass  of  the  board 
of  canvassers  of  the  city  and  county  of  New  York,  of  the 
election  held  in  said  city  on  the  30th  day  of  May,  1870, 
which  was  done  in  pursuance  of  a  resolution  of  the  board  of 
canvassers.  The  right  of  the  plaintiff  to  maintain  the  action 
rests  entirely  upon  the  provisions  contained  in  1  Revised 
Statutes  (Edm.  ed.),  134,  section  11.  It  will  be  noticed  that 
the  board  of  canvassers  for  the  city  as  well  as  the  county 
directed  the  publication,  and  it  is  insisted  that  this  enact- 
ment lias  been  modified  or  repealed  by  subsequent  legislation, 
by  which  no  money  can  be  paid  for  advertising  in  the  city 
and  county  of  New  York,  except  for  advertisements  in  news- 
papers authorized  by  the  mayor  and  comptroller.  Since 
1863,  and  evidently  for  the  purpose  of  restricting  the 
expenses  of  printing  advertisements  for  the  city  and  county, 
annual  provision  has  been  made  by  the  legislature  for  the 
appointment  of  newspapers  for  this  purpose.  Those  which 
relate  more  particularly  to  the  subject  of  this  action  are 
contained  in  the  Laws  of  1869  and  1870.  By  chapter  875, 
Session  Laws  1869,  section  1,  the  mayor  and  comptroller 
are  required,  from  time  to  time,  to  designate  six  daily 
and  six  weekly  newspapers,  "but  no  more,  in  which  to 
publish  the  proceedings  of   the  board  of    supervisors  and 
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ftU  proceedings  and  notices  relating  to  county  affairs.*' 
The  canvass  was  a  proceeding  in  reference  to  the  election 
which  had  been  held,  and  required  a  statement  of  the 
votes  which  had  been  taken  and  the  number  cast  for  the 
several  candidates.  It  related  to  connty  affairs,  and  the  pnlv 
lication  of  the  same  was  evidently  included  within  the 
meaning  of  the  statute  cited.  By  chapter  383,  Session  Laws 
of  1870,  section  1,  it  was  enacted  that  all  advertisements  for 
the  city  government  shall  be  published  in  newspapers  to  be 
designated  by  the  mayor  and  the  comptroller,  and  the  pay- 
ment of  "any  money  for  advertising  except  to  such  news* 
papers"  is  prohibited.  The  canvass  published  was  a  state- 
ment of  the  determination  of  the  board  of  city  as  well  as 
County  canvassers  in  relation  to  the  election  which  hacf  been 
held,  and  the  publication  was  therefore  an  advertisement  for 
both  and  made  in  direct  conflict  with  the  statute  last  cited. 
In  each  of  the  laws  referred  to,  a  speciiic  amount  is  provided 
for  the  payment  of  such  expenses,  thus  indicating  that  it  was 
intended  to  embrace  only  sufficient  to  cover  the  number  of 
newspapers  designated ;  for  an  unlimited  license  to  publish 
in  any  newspapers  which  a  board  of  canvassers  might  select 
would  increase  the  expense  beyond  any  reasonable  amount 
which  might  be  provided  when  the  newspapers  were 
restricted.  The  design  was  to  limit  the  expenditure  for  such 
purposes  and  to  prevent  the  exercise  of  the  power  of  both 
the  city  and  county  authorities,  and  other  bodies,  which  had 
previously  been  authorized  to  direct  the  publication  of  adver- 
tisements  to  an  unlimited  extent.  The  provisions  in  question 
clearly  embraced  all  advertising  for  the  city  and  county  and 
there  is  no  valid  ground  for  claiming  that  it  was  confined  to 
local  improvements  or  merely  proceedings  of  the  common 
oouneil  or  the  board  of  supervisors.  Nor  is  there  any  reason 
for  the  contention  that  the  fund  provided  for  the  payment  of 
the  demands  for  advertising  was  a  special  one  and  only  for 
purposes  of  paying  for  printing  other  publications  besides  the 
canvass.  Whether  any  designation  of  papers  was  made 
every  year,  under  the  provisions  of  the  different  acts,  as 
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required,  is  not  material,  as  the  general  provisions  in 
relation  to  the  appoiptment  of  newspapers  are  not 
limited  in  their  effect  to  the  respective  years  in  which 
they  were  enacted.  {Matter  of  Asior^  60  N.  Y.,  866.) 
The  provisions  referred  to  are  mandatory,  and  it  is  settled 
that  publications  cannot  lawfully  be  made  for  city  and  county 
purposes  in  newspapers  other  than  those  designated.  {Math 
ter  of  Astor^  supra  ;  Matter  of  Smithy  52  N.  Y.,  526 ;  Matter 
of  Dotcfflass,  46  id.,  42.) 

As  the  provisions  cited  are  in  conflict  with  the  statute 
relied  upon  by  the  plaintiff,  it  necessarily  follows  that  the 
first  enactment  must  yield  to  the  latter.  It  is  a  well  set- 
tled rule  that  a  subsequent  statute  which  is  clearly  repugn 
nant  to  a  prior  one  necessarily  repeals  the  former,  although 
it  does  not  do  so  in  terms;  and  even  if  the  subsequent 
statute  be  not  repugnant  in  all  its  provisions  to  a  prior 
one,  yet  if  the  latter  statute  was  clearly  intended  to  pre- 
scribe the  only  rule  that  should  govern  in  the  case  provided 
for,  it  repeals  the  original  act.  The  maxim  Leges  posterioree 
priores  ocmtrwrias  ahrogant  is  applicable  in  such  a  case. 
{Davies  v.  Fairbanks,  8  How.  [U.  S.],  636;  Dexter  and 
Limerick  Plank-road  Co.  v.  Allen,  16  Barb.,  15.)  It  is  plain 
that  the  latter  statutes  were  intended  to  provide  a  new  rule 
for  publication  in  the  city  and  county  of  New  York,  and 
hence  to  that  extent  they  repealed  or  modified  the  provision 
of  the  general  law  so  far  as  that  city  was  concerned.  It  is 
true,  as  is  claimed  by  the  learned  counsel  for  the  plaintiff, 
that  a  repeal  by  implication  is  not  favored  in  the  law,  and 
when  the  latter  statute  can  stand  together  with  the  former 
both  will  stand  unless  the  former  is  repealed  or  the  intent  is 
manifest ;  but  where  it  is  entirely  clear  that  the  intention  is 
to  alter  the  law  as  is  the  case  here  and  to  limit  its  operation 
and  effect,  this  rule  has  no  application,  and  the  doctrine  may 
be  invoked  which  has  been  repeatedly  declared,  that  every 
statute  is  by  implication  a  repeal  of  all  prior  statutes,  so  fitr 
M  it  is  contrary  and  repugnant  thereto,  and  that  without  any 
repealing  clause.  {OommamveaUh  v.  Kimball^  21  Piok., 
SioKBLs— Vol.  XIX.        4 
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878.)  See,  also,  Bex  v.  Oator  (4  Burr.,  2026).  where  the 
same  intimation  is  given  by  Lord  Mansfield.  As  the  intent 
is  clear  that  the  general  law  should  not  control,  the  case  pre- 
sents an  exception  to  the  rule  that  general  laws  control  local 
laws,  and  the  true  construction  to  be  placed  upon  the  local 
enactments  cited  and  referred  to  is,  that  they  were  designed 
as  a  modification  of  the  general  statute,  so  far  as  it  related  to 
the  city  and  county  of  New  York. 

There  is  no  force  in  the  position  that  the  board  of  can- 
vassers were  State  officers,  and  therefore  are  not  within  the 
provisions  of  local  act«  of  legislation.  They  are  in  fact  local 
officers,  selected  for  local  purposes,  paid  by  the  local  authori- 
ties, and  in  no  case  exempted  from  the  effect  of  the  laws 
relating  to  the  local  government.  The  provisions  of  section 
85,  chapter  38,  Session  Laws  of  1870,  to  the  effect  that  all 
provisions  of  the  election  laws  of  the  State  are  applicable  to 
all  elections  in  the  city  of  New  York,  could  not  have  been 
intended  as  a  repeal  or  modification  of  the  laws  providing  for 
the  payment  of  printing  done  for  the  city  or  county,  and 
relate  merely  to  the  conduct  and  proceedings  in  reference 
to  the  election,  and  not  to  the  expenses  of  publishing  the 
canvass. 

With  this  limitation  the  law  in  question  can  have  full 
force  and  effect.  The  plaintiff  also  claims  that  the  right  to 
compensation  is  established,  if  otherwise  in  doubt,  by  chapter 
375,  Session  Laws  of  1872.  This  act  authorized  the  board  of 
audit  therein  named  to  allow  claims  of  similar  character,  not- 
withstanding the  want  of  authority  to  publish,  and  directed 
the  comptroller  to  pay  the  same.  The  difficulty  is,  in  allow- 
ing the  plaintiff  the  benefit  of  the  law  last  cited,  that  it 
nowhere  appears  that  the  board  of  audit  ever  acted  upon  the 
plaintiff''s  claim,  and  had  it  done  so  a  remedy  could  have 
been  obtained  by  a  mandamus  to  compel  payment  of  the 
amount  allowed.  The  repeal  of  acts  in  conflict  with  the  act 
last  cited,  which  constitutes  a  portion  of  it,  has  no  effect  upon 
the  acts  before  referred  to,  providing  for  the  selection  of  news- 
papers to  publish  advertisements.     There  is  no  valid  ground 


1876.]  WiTBBCK  V.  Van  Rbksselasb  et  al.  27 


Statement  of  case. 


apon  which  the  plaintiff's  claim  can  be  upheld,  and  the  case 
was  properly  disposed  of  in  the  coart  below. 

The  judgment  should  be  affirmed,  with  costs. 

For  reversal,  Allen,  Folgeb,  Bapallo  and  Andbews,  J  J. 

For  affirmance,  Milleb  and  Eabl,  JJ. 

Chubob,  Ch.  J.,  did  not  vote. 

Judgment  reversed. 


William  WrrBEOK,   Appellant,  v.  William  P.  Van  Renb- 

SELAEB  et  al.,  Respondents. 

A  writ  of  possession  issued  upon  a  Judgment  in  ejectment  can  lawftiUy 
be  executed  after  the  return  day  thereof ;  the  office  of  the  writ  is  simply 
to  carry  into  effect  the  Judgment  and  the  command  to  return  within 
sixty  days  is  directory  merely. 

Although  it  is  the  duty  of  the  sheriff,  in  executing  such  writ,  if  required, 
to  remove  from  the  premises  the  personal  property  thereon,  the  omission 
to  do  so  does  not  vitiate  the  execution  of  the  writ  when  possession  of  the 
land  is  delivered. 

Where  the  action  was  brought  by  a  landlord  because  of  non-payment  of 
rent  and  possession  is  delivered  to  him  or  his  assignee,  the  statute  giving 
to  the  defendant  six  months  after  such  taking  possession  in  which  to 
redeem  (2  R.  S.,  606,  §  88)  begins  to  run,  and  the  time  limited  for  redemp- 
tion is  not  enlarged  by  a  subsequent  re-entry  of  the  tenant 

(Argued  December  22, 1875;  decided  January  25,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  affirming  a  judgment 
in  favor  of  defendant,  entered  upon  a  decision  of  the  court 
dismissing  plaintiff's  complaint.  (Reported  below,  2  Hnn, 
55 ;  4  T."&  C,  282.) 

This  action  was  brought  by  plaintiff  as  assignee  of  the  lessee 
under  one  of  the  Yan  Rensselaer  ^^  manor  leases,"  so  called. 
The  court  found  in  substance  as  follows :  Defendant  Yan  Rens" 
selaer  obtained  judgment  against  plaintiff  in  July,  1863,  in  an 
action  of  ejectment  for  the  non-payment  of  rent,  reserved  in  the 
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lease.  In  1864,  Mr.  Yan  Rensselaer  assigned  the  j  udgment  and 
all  his  rights  and  interests  under  the  lease  to  Peter  Cagger.  On 
the  17th  day  of  January,  1867,  a  writ  of  possession  was  issued 
upon  said  judgment  to  the  sheriff  of  the  county  of  Rensselaer, 
in  which  county  the  premises  were  situated,  directing  said 
sheriff  to  put  the  plaintiff  in  said  action  in  possession,  and  to 
return  the  writ  within  sixty  days  from  its  receipt.  That  the 
sheriff  made  return  of  the  due  execution  of  the  writ  by  deliv- 
ering possession  of  the  premises,  on  the  tenth  day  of  May,  to 
the  agent  of  said  Oagger,  then  on  the  premises.  That  on 
said  tenth  day  of  May,  the  deputy  sheriff  having  the  writ,  in 
company  with  said  agent,  went  upon  the  premises,  and  in 
the  absence  of  the  defendant  named  in  the  writ  (the  plaintiff 
in  this  action),  who  did  not  reside  on  the  premises,  took  from 
his  hired  man,  one  Garner,  who  worked  the  same  and  lived  in 
a  portion  of  the  dwelling-house  thereon,  and  who  was  the 
only  person  in  apparent  possession  of  said  premises,  a  writing 
admitting  a  surrender  thereof  and  acknowledging  a  holding 
as  tenant  at  will  of  Cagger,  after  having  first  demanded 
possession  and  declared  his  intention  of  removing  said  Garner, 
unless  he  consented  to  deliver  possession  or  to  acknowledge  a 
holding  under  the  landlord.  The  deputy  and  the  agent  also 
went  upon  various  portions  and  lots  of  said  premises,  and 
said  deputy  assumed  to  deliver  possession  to  the  agent,  and 
levied  upon  certain  of  the  personal  property  thereon  to  satisfy 
the  costs.  That  nothing  on  the  premises  was,  in  fact,  dis- 
placed or  removed.  That  there  was  a  considerable  amount 
of  personal  property  thereon  belonging  to  the  plaintiff  herein. 
That  said  Garner  continued  to  work  for  said  plaintiff,  upon 
said  premises,  under  his  previous  employment,  until  April  1, 
1868.  That  neither  Van  Rensselaer  or  Gagger,  or  any  one 
on  behalf  of  either  of  them,  subsequently  visited  the  farm, 
or  exercised  or  attempted  to  exercise  any  dominion  over  it, 
unless  proved  by  the  possession  of  Garner,  until  July,  1869. 
when  an  alias  writ  was  executed.  On  the  24:th  day  of  Septem- 
ber, 1869,  a  tender  was  made  of  an  amount  alleged  to  be  the 
rent  in  arrear,  which  was  refused,  but  not  on  the  ground  that 
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the  araonnt  was  insufficient.     No  tender  was  made  within  six 
months  after  May  10,  1867. 

The  court  found,  as  conclusions  of  law,  that  the  tender 
would  have  been  sufficient,  had  not  the  time  for  redeeming 
expired,  but  that  having  neglected  to  redeem  within  six 
months  after  May  10,  1867,  plaintiff  was  barred  and  fore- 
closed of  all  relief. 

B,  A.  Parmenter  for  the  appellant.  A  levy  not  having 
been  made  within  sixty  days  after  the  writ  was  issued,  the 
old  precept  was  dead  and  a  new  one  should  have  been  issued. 
( Van  Rensselaer  v.  Kidd^  6  K  Y.,  333 ;  Code,  §§  285,  286, 
289,  290;  Crocker  on  Sheriffs,  §  554;  Kingston  Bk.  v, 
EUingey  40  N.  Y.,  391-894;  Adams  on  Ejectment,  346.) 
The  return  indorsed  on  the  writ  was  not  conclusive  on  Wit- 
beck.  {Browning  v.  Jlanford^  5  Den.,  686-595;  JPztch  v. 
Devlin^  15  Barb.,  47 ;  Crocker  on  Sheriffs,  §§  43,  44,  46 ; 
Watson  V.  Watson^  6  Conn.,  334;  Butts  v.  Francis^  4  id., 
424 ;  Van  Rensselaer  v.  Chadwioky  7  How.  Pr.,  297 ;  Baker 
V.  McDuffie,  23  Wend.,  284;  Welsh  v.  Joy,  13  Pick.,  482.) 
Witbeck  was  not  dispossessed  by  the  sheriff  May  10,  1867. 
(Herman  on  Executions,  chap,  19,  p.  529;  Hatha/may  r. 
H(mea,  54  N.  Y.,  113 ;  6  Mass.,  23;  18  N.  H.,  217.) 

So/mud  Hand  for  the  respondents.  Plaintiff's  right  to 
redeem  expired  six  months  after  May  10, 1867.  (2  R.  S.,  606, 
§§  33,  34.)  The  execution  was  fully  executed.  (Adams  on 
Ejectment,  343 ;  Smith  v.  White^  5  Dana  [Ken.],  376-378 ; 
Scott  V.  Richardson,  2  B.  M.,  507.)  There  was  no  force  in 
the  objection  that  the  levy  was  more  tlian  sixty  days  after  the 
execution  was  issued.  {HartweU  v.  Root,  19  J.  B.,  346 ; 
Jackson  v.  Shafer,  11  id.,  517;  FeUer  v.  Pelton,  8  W.  &  S., 
456;  Marsh  v.  FanjoceU,  2  H.  Blk.,  582;  11  Viner's  Abr., 
« Exn."  [Q.  A.,  5]  ;  Withers  v.  Harris,  7  Mod.,  66,  69 ; 
Countess  of  Warwick  v.  Ld,  Barldey,  Noy.,  71 ;  2  Sid.  156, 
note  ;  Wood  v.  Colvin,  5  Hill,  228,  230 ;  Mordecai  v.  Speight, 
3  Dev.  [N.  C],  428,  429 ;  Nolan  v.  Seekright,  6  Mun.  [Va.], 
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185 ;  Patrick  v.  Johnson^  3  Lev.,  404.)  The  pretended  irreg- 
ularities of  description  in  the  writ  of  possession  could  not  be 
taken  advantage  of  here.  (  WiUiama  v.  Ilogeboonhj  8  Paige, 
469  ;  Peck  v.  Tifany^  2  Comst.,  451.) 

Per  Curiam.  The  time  within  which  the  plaintiff  could 
redeem  was  limited  by  statute  to  six  months  after  the  taking 
of  possession  of  the  demised  premises  by  the  landlord  under 
an  execution  issued  upon  the  judgment  in  ejectnient  recovered 
by  him.  (2  E.  S.,  p.  506,  §  38.)  The  same  statute  provides, 
that  in  case  the  rent  and  costs  remain  unpaid  for  six  months 
after  the  execution  is  executed,  the  lessee  shall  be  barred  of 
all  relief  in  law  or  equity.  (2  K.  S.,  506,  §  84.)  The  judg- 
ment in  ejectment  was  recovered  in  July,  1863.  A  writ  of 
possession  thereon  was  issued  on  the  17th  of  January,  1867, 
returnable  sixty  days  thereafter.  Before  the  return  day,  viz., 
on  the  25th  of  February,  1867,  a  stay  of  proceedings  was 
obtained  and  served  by  the  tenant,  and  this  stay  continued  in 
force  until  April  30,  1867,  which  was  after  the  return  day  of 
the  writ  of  possession.  Whether  any  steps  had  been  taken 
towards  the  enforcement  of  the  writ,  before  the  service  of 
the  stay  of  proceedings  does  not  appear  in  the  case.  The 
return  of  the  sheriff  indorsed  on  the  execution  states  that  on 
the  10th. of  May,  1867,  he  delivered  possession  of  the  premises 
described  in  the  execution  to  William  P.  Van  Rensselaer,  the 
plaintiff  mentioned  and  described  therein,  in  accordance  with 
the  commands  of  the  execution.  The  tender  of  the  rent  in 
arrear  was  not  made  until  September  24,  1869,  and  on  the 
following  day  this  action  to  redeem  was  commenced.  It  is 
obvious  that  if  a  writ  of  possession  was  executed  on  the  10th 
of  May,  1867,  the  plaintiff's  right  to  redeem  had  long  been 
barred  before  his  attempt  to  exercise  it  in  September  1869. 
But  the  plaintiff  insists  that  his  right  was  not  barred,  and 
rests  his  claim  upon  two  grounds.  First.  That  the  writ  of 
possession  having  been  issued  on  the  17th  of  January,  1867, 
and  being  returnable  sixty  days  thereafter,  the  return  day  had 
elapsed  before  the  10th  of  May,  1867,  the  day  upon  which  it 
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is  claimed  to  have  been  executed,  and  there  conld  be  no  valid 
execution  of  the  writ  after  the  expiration  of  the  return  day. 
Second.  That  there  was  no  actual  execution  of  the  writ  on 
the  10th  of  May,  1867. 

Upon  the  first  point  the  learned  counsel  for  the  plaintiff 
has  cited  authorities  to  the  effect,  that  after  the  return  day  of 
a  fi.fa.^  tlie  power  of  the  sheriff  to  levy  on  personal  property 
is  gone,  and  the  plaintiff  is  put  to  a  new  execution  if  he  wishes 
to  pursue  the  defendant's  property.  {Devoe  v.  EUiot^  2 
Caines,  243 ;  VaU  v.  Zevns^  4  J.  R.,  456 ;  Van  Re7isselaer  v. 
JSiddy  6  N.  Y.,  883 ;  Kingston  Bank  v.  EUinge,  40  id.,  394.) 
But  the  only  authority  which  he  cites  for  the  purpose  of  show- 
ing that  this  rule  applies  to  a  writ  of  possession  is  Adams  on 
Ejectment,  346,  note  1,  where  it  is  stated  that  the  writ  of 
hcibere  fa^cias  posaeaaionem  cannot  be  executed  after  the  return 
day.  This  note,  however,  is  founded  only  upon  a  manuscript 
decision  of  the  United  States  Circuit  Court  of  Pennsylvania, 
cited  in  Coxe's  Digest,  page  273  ;  and  upon  the  case  of  Dent  v. 
Simmons  (7  J.  J.  Marsh.  [Ky.],  42),  in  which  no  such  point  was 
adjudged,  but  only  that  where  a  writ  of  possession  had  been 
fully  executed,  and  the  plaintiff  in  ejectment  put  in  possession 
and  the  writ  returned  executed,  and  the  defendant  in  the 
execution  afterwards  re-entered,  the  proper  remedy  for  resti- 
tution -  was  by  warrant  for  forcible  entry,  and  that  an  order 
for  an  alias  writ  of  possession  was  erroneous. 

We  are  of  the  opinion  that  the  conclusion  of  the  Supreme 
Court  upon  this  branch  of  the  case  was  correct,  and  that  the 
writ  of  possession  could  lawfully  be  executed  after  the  return 
day.  The  judgment  bound  the  land  of  which  the  writ 
directed  possession  to  be  delivered,  and  the  office  of  the  writ 
was  simply  to  carry  the  judgment  into  effect  with  reference 
to  that  particular  piece  of  land.  Formerly  such  a  writ  usually 
had  no  return  day.  (Crocker  on  Sheriffs,  §  575.)  The  plaintiff 
had  the  right  to  take  possession  of  the  land,  by  virtue  of  the 
judgment,  without  any  writ,  if  he  conld  peaceably  do  so. 
We  think  that  in  such  a  case  the  command  to  return  the  writ 
within  sixty  days  is  directory  merely.     Such  an  execution  is 
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not  analogone  to  an  execution  against  personal  property,  where 
a  levy  is  necessary  to  snbject  it  to  the  operation  of  the  writ, 
but  is  more  analogous  to  a  proceeding  to  sell  real  estate  under 
an  execution,  which  may  be  had  without  any  previous  levy, 
and  which  the  appellant's  counsel  concedes  in  his  brief  may 
be  taken  after  the  return  day  of  the  writ. 

This  brings  us  to  the  second  point  made  by  the  appellant, 
viz.,  that  the  writ  was  not  in  fact  executed  on  the  10th  of 
May,  1867. 

The  judge  found  as  a  fact  that  the  execution  was  duly 
executed  on  the  10th  day  of  May,  1867,  by  the  sheriff,  who 
assumed  to  deliver  possession  of  the  premises  in  question  to 
W.  S.  Church,  the  agent  of  the  assignee  of  tlie  plaintiff  in 
the  execution,  he  being  then  upon  the  said  premises.  We 
think  that  this  finding  is  sustained  by  the  return  of  the  sher- 
iff, and  the  other  facts  proved  upon  the  trial  and  found  by  the 
judge.  As  to  the  only  part  of  the  premises  which  were  occu- 
pied, the  sheriff  demanded  possession  of  the  occupant,  and 
threatened  to  remove  him  unless  he  consented  to  acknowl- 
edge himself  as  holding  under  the  landlord,  which  be  did  in 
writing.  As  to  the  unoccupied  portions  of  the  farm,  the 
sheriff  went  upon  them,  and  assumed  to  deliver  possession  to 
said  agent,  Church,  who  was  thus,  for  the  time  being,  placed 
in  actual  possession  of  the  farm,  so  far  as  possession  thereof 
could  be  delivered.  Although  it  was  the  duty  of  the  sheriff, 
if  required,  to  remove  from  the  premises  the  personal  prop- 
erty thereon,  yet  there  is  no  authority  cited  showing  that 
the  omission  to  do  so  vitiates  the  execution  of  the  writ,  when 
possession  of  the  land  is  delivered. 

What  transpired  after  such  execution  of  the  writ  is  not 
material  to  the  present  case.  If  possession  of  tlie  farm  was 
delivered  to  the  plaintiff  or  his  assignee,  by  virtue  of  the 
writ,  the  statute  began  to  run  from  that  time,  and  the  time 
limited  for  redemption  could  not  be  enlarged  by  the  subse- 
quent re-entry  of  the  appellant. 

Both  parties  appear  to  have  rested  upon  their  strict  legal 
rights.     The  time  for  redemption  being  limited  by  statute, 
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and  having  expired,  and  the  statute  declaring  all  relief  at  law 
or  in  equity  to  be  barred,  the  court  had  no  discretion  in  the 
matter,  and  was  bound,  upon  the  facts  proved,  to  dismiss  the 
complaint. 

The  judgment  must  be  affirmed. 

All  concur ;  Milleb,  J.,  not  sitting. 

Judgment  affirmed. 


Maria  Louisb  Glabe,  Respondent,  v.  Thb  Nbw  Yobe  Life 
Insubanob  and  Tbust  Company  et  aL,  Appellants. 

K.  and  M.  and  wife  entered  into  a  contract  which,  after  reciting  that  the 
parties  were  the  owners  of  divers  lots  of  land  on  either  side  of  Twenty- 
second  street,  between  Fourth  avenue  and  Broadway,  in  the  city  of 
New  York;  that  dwelling-houses  had  been  erected  on  each  side  of  said 
street^  with  a  court-yard  seven  and  a-half  feet  in  front,  and  that  the 
parties  deemed  it  for  their  mutual  advantage  that  the  "  lots  fronting 
on  said  street "  should  be  occupied  exclusively  by  dwelling-houses,  the 
fronts  of  which  should  be  placed  seven  and  a-half  feet  back  from  the 
line  of  the  street,  contained  an  agreement  that  so  much  of  their  respect- 
ive lots  as  were  contained  between  the  line  of  the  street  and  a  line  seven 
and  a-half  feet  therefrom  should  *'  remain  and  be  enjoyed  as  a  court- 
yard in  front  of  any  houses  to  be  erected  on  said  lots."  The  parties, 
at  the  time  of  making  the  agreement,  had  before  them  a  map  made 
several  years  before,  by  which  the  lots  on  Broadway  and  Fourth 
avenue  were  laid  out  twenty-five  feet  wide  and  ninety-six  feet  deep, 
while  the  intermediate  lots  were  twenty-five  feet  on  Twenty-second 
street  and  ninety-six  feet  deep.  In  an  action  brought  by  plaintiff,  who 
subsequently  purchased  one  of  the  lots  on  Twenty-second  street  to 
restrain  defendant  from  building  on  a  comer  lot  on  Broadway  up  to  the 
line  of  Twenty-second  street,  hetd^  that  it  was  to  be  assumed  that  the 
parties,  in  making  the  contract,  had  in  contemplation  the  lots  as  laid  out 
and  designated  on  the  map;  that  the  corner  lots  fronted  respectively  on 
Broadway  and  Fourth  avenue,  and  it  was  only  the  intermediate  lots 
which  fronted  on  Twenty-second  street  within  the  meaning  of  the  con- 
tract; and  that,  therefore,  the  lot  in  question  was  not  included  in  said 
provision  of  the  contract,  and  defendants  could  not  be  restrained  from 
building  thereon  up  to  the  line  of  Twenty-second  street. 

Olark  V.  If.  Y.  L.  I.  and  T,  Go.  (7  Lans.,  322)  reversed. 

(Argued  January  17,  1876;  decided  January  25,  1876.) 
Sickbls — Vol.  XIX.         6 
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Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department  modifying  a 
judgment  entered  upon  a  decision  of  the  court  at  Special 
Term.     (Reported  below,  7  Lans.,  322.) 

This  action  was  brought  to  restrain  defendants  from  build- 
ing upon  a  strip  of  land  lying  along  the  southerly  line  of 
Twenty-second  street,  in  the  city  of  New  York,  seven  feet  six 
inches  in  width  on  Broadway,  and  122  feet  two  and  one-half 
inches  on  Twenty-second  street. 

On  the  12th  May,  1849,  Philip  Kearney  of  the  one  part, 
and  Alexander  Macomb  and  wife  of  the  other,  who  were 
owners  of  land  on  Twenty-second  street  and  Fourth  avenue, 
entered  into  a  contract  of  which  the  material  portions  are  as 
follows : 

"Whereas,  The  said  party  of  the  first  part  is  the  owner  of 
divers  lots  of  land  in  the  Eighteenth  ward  of  the  city  of  New 
York,  on  the  northerly  side  of  Twenty-second  street,  between 
the  Fourth  avenne  and  Broadway ;  and  whereas,  the  said 
parties  of  the  second  part,  in  right  of  the  said  Susan,  are  the 
owners  of  the  divers  other  lots  of  land  on  the  southerly  side 
of  said  Twenty-second  street,  between  the  said  Fourth  ave- 
nue and  Broadway ;  and  whereas,  divers  dwelling-houses  of 
brick  or  stone  have  been  erected  on  each  side  of  said  street, 
which  have  been  set  back  seven  feet  and  six  inches  from  the 
line  of  the  street,  thus  leaving  a  court-yard  in  front  of  said 
houses  seven  feet  and  six  inches  between  the  said  houses  and 
the  line  of  the  street ;  and  the  parties  hereto  deeming  it  to 
be  for  their  mutual  advantage  that  the  lots  fronting  said  street, 
when  built  upon  between  the  said  Fourth  avenue  and  Broad- 
way, should  be  occupied  exclusively  by  dwelling-houses,  and 
that  the  fronts  of  all  such  dwelling-houses  should  be  placed 
back  seven  feet  and  six  inches  from  the  line  of  the  street  so 
as  to  range  with  those  already  built  of  brick  or  stone,  and 
that  no  nuisance  shoulc^be  permitted  on  said  lots  between  the 
Fourth  avenue  and  Broadway  aforesaid,  do,  for  themselves 
and  their  respective  heirs  and  assigns,  grant  and  agree  to  and 
with  each  other  that  so  much  of  their  said  re6|>ective  lots 
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belonging  to  them  respectively,  as  is  contained  between  the 
line  of  the  street  and  a  line  seven  feet  and  six  inches  there- 
from, shall  forever  hereafter  remain  and  be  enjoyed  as  a  court- 
yard in  front  of  any  houses  to  be  erected  on  said  lots." 

The  court  fouud  that  prior  to  the  time  of  the  execution  of 
the  agreen[>ent  a  map  had  been  made  of  the  two  half  blocks 
bounded  by  Broadway  and  Fourth  avenue,  with  Twenty- 
second  street  running  between.  This  map,  or  a  transcript 
therefrom,  was  before  the  parties  when  the  agreement  was 
made.  Upon  the  map  the  south-east  corner  of  Broadway  and 
Twenty-second  street  was  divided  into  six  tier  of  lots,  the 
corner  one  of  which  was  twenty-five  feet  and  three-fourths 
of  an  inch  on  Broadway  and  ninety-six  feet  one  inch  on 
Twenty-second  street.  Three  others  were  about  twenty-five 
feet  on  Broadway  and  running  back  to  the  line  of  the  corner 
lot.  The  lots  on  Twenty-second  street  were  laid  out  twenty- 
five  feet  wide  on  that  street  and  running  back  about  ninety- 
six  feet. 

Macomb  and  wife,  subsequent  to  the  execution  of  the  con- 
tract, conveyed  to  Uriah  F.  Carpenter  one  of  the  lots  situate 
on  the  southerly  side  of  Twenty-second  street,  one  hundred 
and  twenty-two  feet  two  and  one-half  inches  from  Broadway. 
Carpenter  erected  a  dwelling-house  thereon  conforming  to 
the  restriction  contained  in  the  agreement,  which  lot  is  now 
owned  by  plaintiff.  Mrs.  Macomb  died  seized  of  the  lots 
between  plaintiff's  and  Broadway.  The  fee  at  the  time  of 
the  commencement  of  this  action  was  vested  in  defendant. 
The  New  York  Life  Insurance  and  Trust  Company,  in  trust 
for  the  other  defendants,  the  children  of  Mr.  and  Mrs.  Macomb, 
Mr.  Macomb  having  an  estate  for  life  as  tenant  by  the  curtesy. 
In  1868  said  company,  as  trustee,  and  Mr.  Macomb  executed 
a  lease  of  the  four  lots  on  Broadway  and  the  adjoining  lot  on 
Twenty-second  street  to  defendant  James  Purssell,  who  had 
commenced  to  erect  buildings  thereon.  At  the  time  plaintiff 
purchased,  the  corner  on  Broadway  was  occupied  by  buildings 
in  a  single  plot  which  were  set  back  from  the  southerly  line 
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of  Twenty-second  street  seven  feet  six  inches.  Further  fects 
appear  in  the  opinion. 

The  court  held,  as  conclusion  of  law,  that  the  corner  lot 
was  not  included  in  or  controlled  by  the  provisions  of  the 
agreement,  but  that  the  lot  leased  to  Furssell  between  the 
corner  lot,  as  laid  out  on  the  map,  and  plaintiff's,  was,  and 
directed  judgment  restraining  defendants,  their  agents,  etc., 
from  building  on  that  portion  thereof  lying  between  the  line 
of  Twenty-second  street  and  a  line  seven  feet  six  inches 
southerly  therefrom. 

The  General  Term  held  that  the  contract  embraced  the 
corner  lot,  and  modified  the  judgment  by  extending  the 
injunction  so  as  to  include  that  portion  thereof  north  of  a 
line  seven  and  one-half  feet  south  of  Twenty-second  street. 

Lyman  Tremain  for  the  appellants.  It  was  proper  to 
resort  to  extrinsic  facts  to  ascertain  to  what  lots  the  agree- 
ment referred.  (57  N.  Y.,  668 ;  13  id.,  669 ;  1  Gray,  138 ; 
9  Alb.  L.  J.,  117,  281.)  The  positive  testimony  of  Macomb, 
that  the  agreement  was  made  with  reference  to  the  map, 
could  not  be  arbitrarily  rejected.  (45  N.  Y.,  549;  46  id., 
683 ;  25  id.,  363 ;  6  N.  Y.  S.  C,  366.)  Purssell  was  entitled 
to  protection  as  a  subsequent  grantee  without  notice.  {Cole 
V.  Hug/ieSf  54  N.  Y.,  444.)  This  was  not  a  proper  case  for 
an  injunction.  {Olmstead  v.  LoondSy  6  Barb.,  152;  Will. 
Eq.,  342;  3  Blk.  Com.,  221,  222.) 

W.  A,  Beach  for  the  respondent.  The  covenant  of  the 
contract  was  obligatory  upon  the  assigns  of  both  parties 
having  actual  or  constructive  notice.  [TaUmadge  v.  E,  R, 
Bk.,  26  N.  Y.,  105;  Birdsall  v.  Fiedler,  12  How.,  551; 
Barrow  v.  Richard,  8  Paige,  351 ;  At,  Dock  Co,  v.  ZeaviU, 
50  Barb.,  135.) 

Ghubch,  Ch.  J.  The  rights  of  the  parties  in  this  action 
depend  upon  the  construction  to  be  given  to  the  agreement 
of  the  12th   of  May,   1849,   between   Philip   Kearney  and 
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Alexander  6.  Maicoinb  and  wife.  The  learned  judges,  at 
Special  and  General  Term,  delivered  opinions,  and  materially 
differed  as  to  the  proper  constr action  to  be  given  to  the  con- 
tract. The  parties  were  respective  owners  of  a  large  number 
of  lots  on  each  side .  of  Twenty-second  street  in  the  city  of 
New  York ;  and  the  purpose  of  the  agreement  was  to  reserve 
seven  feet  and  six  inches  in  front  of  the  houses  on  each  side 
from  being  built  upon,  and  the  contention  is,  whether  this 
restriction  was  intended  to  apply  to  the  corner  lot  facing 
Broadway,  the  action  being  to  restrain  building  upon  that  lot 
within  the  distance  of  seven  feet  and  a-half  on  Twenty- 
second  street.  From  the  disagreement  between  the  learned 
judges  below,  it  would  be  inferred  that  the  question  is  not 
free  f  i-om  difficulty.  To  determine  which  construction  should 
be  adopted  requires  a  careful  analysis  of  the.  language, 
together  with  a  due  regard  to  the  effect  of  surrounding  cir- 
cumstances. The  preamble  recites  that  the  parties  are  respect- 
ively the  owners  of  divers  lots  of  land  on  either  side  of 
Twenty-second  street,  between  Fourth  avenue  and  Broadway; 
that  divers  dwelling-houses,  of  brick  or  stone,  have  been 
erected  on  each  side  of  said  street,  leaving  a  court-yard  seven 
and  a-half  feet  in  front  of  said  houses,  and  then  proceeds  as 
follows :  "And  the  parties  hereto  deeming  it  to  be  for  their 
mutual  advantage  that  the  lots  fronting  said  street^  when 
built  upon  between  Fourth  avenue  and  Broadway,  should  be 
occupied  exclusively  by  dwelling-houses,  and  that  the  fronts 
of  all  such  dwelling-houses  should  be  placed  back  seven  feet 
and  six  inches  from  the  line  of  the  street  *  *  *  do,  for 
themselves  and  their  respective  heirs  and  assigns,  grant  and 
agree  to  and  with  each  other  that  so  much  of  their  respective 
lots,  belonging  to  them  respectively,  as  is  contained  between 
the  line  of  the  street  and  a  line  seven  feet  and  six  inches 
therefrom  shall  forever  hereafter  remain  and  be  enjoyed  as  a 
court-yard  in  front  of  any  houses  to  be  erected  on  said 
lots,"  etc. 

The  contract  assumes  that  the  vacant  land  upon  the  street 
had  been  divided  into  lots,  although  many  of  the  lots  had  not 
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been  built  upon,  and  were  not  distinguishable  by  visible  mon- 
uments. It  is  manifest  also,  I  think,  from  the  language 
employed,  that  the  parties  intended  to  reserve  the  seven  and 
a-half  feet  only  from  the  lots  fronting  on  Twenty-second 
street.  It  expressly  recites  that  they  deem  it  to  their  advan- 
tage that  the  lots  fronting  on  the  street  should  be  exclusively 
occupied  by  dwelling-houses,  the  fronts  of  which  should  be 
placed  back  seven  and  a-half  feet  from  the  line  of  the  street, 
and  the  agreement  follows,  that  seven  and  a*half  feet  shall 
remain  as  a  court-yard  in  front  of  cmy  hxmaes  to  be  erected 
on  said  lots.  This  language  refers  to  houses  to  be  built  on 
lots  fronting  on  the  street,  and  contemplated  that  those  houses 
would  be  dwelling-houses,  although  the  restriction  would 
probably  apply  to  any  other  house  built  on  a  lot  fronting  on 
the  street.^  The  question  becomes  material,  therefore,  to 
determine  what  lots  fronted  on  Twenty  second  street,  or, 
rather,  to  determine  whether  the  lot  on  the  corner  of  Broad- 
way did  so  front  within  the  true  meaning  of  this  contract. 
As  before  stated,  the  contract  assumes  that  the  land  had  been 
divided  into  lots,  and  it  must  be  presumed  that  the  parties 
knew  what  the  division  was.  Besides,  the  fact  of  the  division 
into  lots  was  proved ;  and  it  was  proved  also  that,  several 
years  prior  to  making  the  agreement  in  question,  a  map  had 
been  made  and  filed  in  the  register's  office ;  and  it  was  also 
proved  that  at  the  time  of  the  making  of  the  agreement  the 
parties  had  this  map,  or  a  transcript  thereof,  before  them. 
According  to  this  map,  lots  on  Broadway  were  laid  out 
twenty-five  feet  wide,  and  running  back  about  ninety-six 
feet,  and  they  were  laid  out  in  the  same  manner  on  Fourth 
avenue  at  the  other  end  of  the  block,  while  between  these 
lots  the  lots  were  laid  out  the  other  way,  twenty-five  feet  on 
Twenty-second  street,  and  running  back  half  of  the  width  of 
the  block,  which  was  about  ninety-six  feet.  The  question 
in  every  contract  is  to  determine  what  the  parties  intended, 
and  if  the  language  is  clear  and  unambiguous,  that  is  to  con- 
trol ;  but  it  is  generally  competent,  and  often  indispensable, 
to  refer  to  the  subject-matter  and  other  circumstances,  and 
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to  consider  what  the  parties  saw  and  knew  in  order  to  ascer- 
tain their  meaning.  The  map  was  therefore  competent  if  it 
throws  light  upon  what  the  parties  intended  by  lots  fronting 
on  Twenty-second  street. 

It  was  argued  by  the  learned  counsel  for  the  plaintiff, 
that  the  corner  lot  being  twenty-five  feet  on  Broadway 
and  extending  back  along  Twenty-second  street  ninety-six 
feet,  fronted  as  well  on  Twenty-second  street  as  on  Broad- 
way. In  some  sense  this  is  true,  inasmuch  as  it  is  acces- 
sible to  the  street  and  adjoins  it,  but  I  cannot  concur  in 
this  view  in  the  sense  in  which  it  should  be  construed  in 
this  contract.  Language  is  to  be  construed  according  to  its 
ordinary  meaning,  and  not  in  a  technical  or  artificial  sense. 
According  to  the  general  understanding,  as  well  of  those  con- 
versant with  the  business  of  real  estate  as  others,  the  lots 
laid  out  twenty-five  feet  on  Broadway  would  be  regarded  as 
fronting  on  that  street,  and  so  on  Fourth  avenue,  and  the  lots 
between  those  tiers  of  lots  running  the  other  way,  would  be 
deemed  to  front  on  Twenty-second  street,  and  it  must  be 
presumed  that  the  parties  so  regarded  them,  and  that  when 
they  specified  lots  fronting  on  Twenty-second  street,  they 
intended  to  distinguish  between  those  and  other  lots  fronting 
on  other  streets.  It  matters  not  that  it  is  possible  to  make  a 
front  to  a  building  on  Twenty-second  street,  which  may  be 
erected  on  the  corner  lot.  Such  would  not  be  usual  even  if 
practicable,  but  this  would  not  change  the  fact  that  the  tot 
fronts  on  Broadway,  and  the  question  is  which  way  the  lot 
fronts  as  understood  by  the  parties.  Nor  do  I  regard  it 
important  that,  at  the  time  the  contract  was  made,  the  lots  on 
Broadway  were  not  built  upon  nor  designated  by  any  visible 
monuments.  It  must  be  assumed  that  the  parties  had  in  con- 
templation the  lots  as  laid  out  and  designated  on  the  map. 
It  is  inferable  also,  I  think,  from  the  contract,  that  the  parties 
contemplated  that  the  tiers  of  lots  on  Broadway  and  Fourth 
avenue  would  or  might  be  occupied  for  business  purposes, 
but  whether  this  was  so  or  not,  it  is  a  circumstance  entitled 
to  some  weight  against  the  construction  claimed  by  the  plain- 
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tiff,  that  to  reduce  the  corner  lot  seven  and  a-half  feet,  which 
would  leave  it  only  seventeen  and  a-half  feet  wide,  would 
very  seriously  impair  its  value,  either  for  business  or  other 
purposes,  while  a  court-yard  in  front  of  dwelling-houses  from 
the  end  of  the  lots  ninety-six  feet  deep  would  not  diminish 
the  value,  and  if  uniformly  observed  through  the  street  might 
increase  it.  It  would,  doubtless,  be  desirable  to  the  owners 
of  dwellings  on  the  street  to  have  the  open  space  through  to 
Broadway,  but  the  parties  who  madp  the  arrangement  were 
the  owners  of  the  lots  on  Broadway  and  Fourth  avenue  as 
well  as  the  others,  and  they  would  naturally  regard  the  inter- 
ests connected  with  those  lots  as  much  as  the  others.  The 
question  of  the  extent  of  the  covenants  against  nuisances  is 
not  before  us,  and  whether  that  extends  to  the  Broadway 
lots  need  not  be  considered. 

From  the  best  examination  I  have  been  able  to  make,  I  feel 
constrained  to  agree  with  the  Special  Term,  that  the  agree- 
ment did  not  include  the  lot  on  the  comer  of  Broadway  and 
Twenty-second  street,  extending  back  ninety-six  feet.  It  is 
sought  seriously  to  interfere  with  the  right  of  property  in 
that  lot,  and  to  justify  such  interference  requires  something 
more  than  a  doubtful  right.  If  the  true  construction  of  the 
contract  is  doubtful,  as  perhaps  it  should  be  regarded,  the 
plaintiff  must  fail.  A  reasonably  clear  case  should  be  made 
before  the  rights  of  an  owner  of  property  should  be  impaired 
to  the  extent  claimed.  As  to  the  lot  east  of  the  corner  lot, 
the  injunction  was  properly  granted. 

The  judgment  of  the  General  Term  modifying  the  judg- 
ment of  the  Special  Term  must  be  reversed,  and  the  judgment 
of  the  Special  term  affirmed. 

All  concur ;  Rapallo,  J.,  not  sitting. 

Judgment  reversed. 
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8ahubl  L.  M.  Barlow  et  al.,  Kespondents,  v.  Maria  J.     m    » 

Myers,  Appellant.  ,1$  >^ 

64     4l| 

A  promise  made  by  one  person  for  a  valuable  consideration,  paid  by 
another,  to  pay  the  debts  of  the  latter,  is  in  legal  effect  a  promise  to  pay 
creditors  who  are  sach  at  the  time  the  promise  is  made.  They  acquire 
thereby  additional  security  for  the  payment  of  their  debts,  which  will 
pass  as  an  incident  on  assignment  of  one  of  the  debts  secured,  but  the 
assignee  takes  it  by  a  derivative  title  from  the  assignor,  and  no  direct 
contract  is  created  by  the  assignment  between  him  and  the  promisor. 

It  is  immaterial  that  the  debts  are  upon  negotiable  instruments  not  due.  In 
the  absence  of  special  words  indicating  such  an  intent,  the  promise  is 
not  to  the  persons  holding  the  instruments  at  their  maturity;  and  the 
Interest  of  the  assignee  in  the  promise  is  subject  to  any  equities  on  the 
part  of  the  promisor  existing  against  the  debt  while  in  the  hands  of  the 
assignor. 

Where,  therefore,  defendant,  in  consideration  of  the  transfer  to  her  of  the 
property  of  the  firm  of  H.  &  W.,  promised  to  pay  the  debts  of  the 
firm,  among  which  were  certain  promissory  notes  not  due,  then 
held  by  N.  R.,  who  before  maturity  assigned  them  to  plaintiff,  in  an 
action  upon  the  promise,  hdd,  that  defendant  could  set  off  a  claim  held 
by  her  against  K.  R. 

BairiofjD  v.  Mf/en  (8  Hun,  720)  reversed. 

(Argued  January  17,  1876;  decided  January  36,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Conrt  in  the  first  judicial  department,  affirming  a  judgment 
in  favor  of  plaintiffs,  entered  upon  the  report  of  a  referee. 
(Reported  below,  3  Hun,  720 ;  6  T.  &  0.,  183.) 

This  action  was  brought  by  plaintiffs  as  holders  of  three 
promissory  notes  made  by  the  firm  of  Randall  &  Williams, 
upon  a  promise  made  by  defendant  to  said  firm,  upon  assign- 
ment to  her  of  the  property  and  assets  of  the  firm,  and  as  part 
consideration  for  the  assignment  to  pay  the  debts  of  the  firm. 

The  three  promissory  notes,  at  the  time  of  the  sale  and 

agreement,  were  held  by  Nathan  Randall,  and  were  not  then 

due.     Randall  transferred  them  before  maturity  to  plaintiffs. 

Defendant  at  the  time  held  a  note  against  Randal).     This  she 
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set  np  in  her  answer  and  oflfered  to  prove  as  a  set-off,  but  the 
referee  rejected  the  evidence, 

D.  Pratt  for  the  appellant.  Plaintiffs  could  not  maintain 
this  action  on  the  contract.  (47  N.  Y.,  233,  242 ;  Add.  on 
Con.,  940;  2  R.  S.,  191;  (}wrti%  v.  Tyler,  9  Paige,  432; 
Hahey  v.  Reed^  id.,  446 ;  Etna  Nat.  Bk.  v.  Fourth  Nat  Bk.y 
46  N.  T.,  82;  KeWy  v.  Roberts,  40  id.,  432;  Merrill  v. 
Oreen,  55  id.,  270.)  The  contract  was  only  made  with  those 
who  were  creditors  of  the  firm  at  the  time  of  making  it. 
(McLaren  v.  Watson,  19  Wend.,  557;  26  id.,  425;  Zaman- 
reiux  v.  Hewitt,  5  id.,  307;  MiUer  v.  Gascon,  2  Hill,  188; 
Brown  v.  Curtis,  2  Com.,  226.)  The  note  held  by  defendant 
against  Randall  was  a  proper  subject  of  set-off.  (2  R.  S., 
354;  Code,  §  111.)  The  rule  that  partnership  property  is 
primarily  liable  for  the  partnership  debts  is  not  applicable 
here.  (6  Ves.,  119;  32  N.  Y.,  65;  52  id.,  146,  159; 
Manhat  Co.  v.  Reynolds,  2  Hill,  140 ;  Cruser  v.  Armstrong, 
3  J.  Cas.,  5.) 

Jos,  Larocque  for  the  respondents.  An  action  lies  upon  a 
promise  made  for  a  valid  consideration  to  a  third  person  for 
the  plaintiff's  benefit,  although  the  latter  was  not  privy  to 
the  consideration.  {Schermerho7*n  v.  Vanderheyden,  1  J.  R., 
140 ;  Cleveland  v.  Farley,  9  Cow.,  639 ;  Barker  v.  Bucklin, 
2  Den.,  45 ;  Z>.  and  H.  C.  Co.  v.  West.  Bk.,  4  id.,  97 ;  Law- 
rence V.  Fox,  20  N.  Y.,  268 ;  Burr  v.  Beers,  24  id.,  178 ; 
Ricard  v.  Sanderson,  41  id.,  179 ;  Freeman  v.  Avid,  44 
id.,  55;  Hutchings  v.  Minor,  46  id.,  456,  460;  Gamsey  v. 
Rogers,  47  id.,  178 ;  Cool&y  v.  Howe  M.  Co.,  53  id.,  620 ; 
Thorp  V.  Keokuk  Coal  Co.,  48  id.,  253 ;  Claflin  v.  Ostrom, 
54  id.,  581.)  The  contract,  though  made  by  defendant  nomi- 
nally as  executrix,  was  in  the  eye  of  the  law  her  own  personal 
contract.  {Austin  v.  Monro,  47  N.  Y.,  363 ;  Ferrin  v. 
Myrick,  41  id.,  315 ;  Reynolds  v.  Reynolds,  3  Wend.,  244 ; 
Dermott  v.  Field,  7  Cow.,  58;  Myer  v.  Cole,  12  J.  R.,  349.) 
The  note  against  Randall  was  not  a  proper  set-off.  (MerriU 
v.  Seaman,  2  Seld.,  168 ;  Dale  v.  Cook,  4  J.  Ch.,  13 ;  Ship- 
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man  v.  Thompson,  Willis,  103 ;  Negetmeyer  v.  Lumbey,  id., 
264,  note ;  Duncan  v.  Lyon,  3  J.  Oh.,  369  ;  Hoot  v.  Tayler, 
20  J.  R.,  137.) 

Andrews,  J.  The  construction  of  the  contract  between 
Randall  &  Williams  and  the  defendant  most  favorable  to 
the  plaintiff's,  is  to  regard  it  as  an  undertaking  by  the  defend- 
ant in  consideration  of  an  absolute  and  irrevocable  sale  to  her 
of  the  property  and  assets  of  Randall  &  Williams,  to  pay  as 
part  of  the  purchase-price  the  debts  owing  by  the  firm, 
including  the  notes  then  held  by  Nathan  Randall. 

It  is  claimed  by  the  defendant  that  the  reservation  to  Ran- 
dall &  Williams  of  the  right  to  repurchase  the  property  and 
business,  and  the  limitation  of  the  defendant's  undertaking, 
to  the  payment  of  debts  to  the  amount  of  $22,000,  indi- 
cates that  the  contract  was  intended  as  a  special  agreement 
between  the  parties  who  executed  it,  and  that  the  defendant 
did  not  intend  to  enter  into  any  contract  obligation,  with  or 
for  the  benefit  primarily  of  the  creditors  of  the  firm.  In  the 
view  we  take  of  the  case  we  deem  it  unnecessary  to  consider 
this  position,  but  shall  regard  the  promise  of  the  defendant 
to  pay  the  debts  of  Randall  &  Williams  as  absolute  and  as 
disconnected  ^th  any  right  in  the  vendors  of  repurchase  or 
redemption. 

In  Lawrence  v.  Fox  (20  N,  T.,  268),  the  principle  was 
asserted  and  maintained  by  the  decision  of  the  court  that 
an  action  lies  upon  a  promise  made  for  a  valid  consideration 
to  a  third  person  for  the  plaintiff's  benefit,  although  the  plain- 
tiff was  not  privy  to  the  consideration,  and  was  not  named 
as  promisee,  and  was  not  cognizant  of  the  promise  when 
made.  The  decision  was  made  by  a  divided  court ;  but  in 
Jiurr  V.  Beers  (24  id.,  178),  the  court  unanimously  reaffirmed 
the  doctrine  of  Lawrence  v.  Fox,  without  discussion,  on  the 
ground  of  stare  decisis,  and  it  must  be  regarded  as  the  settled 
law  of  the  State.  Subsequent  cases  which  were  claimed  to 
fall  within  the  case  of  Lawrence  v.  Fox,  have  been  distin- 
guished from  it,  and  while  the  courts  have  been  disinclined 
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to  extend  the  doctrine  of  that  case  it  has  not  been  overraled, 
and  it  remains  as  the  rale  of  decision  in  cases  within  the 
principle  there  decided.  {Rioard  v.  Somderson^  41  N.  Y., 
179 ;  Freeman  v.  Auld^  44  id.,  55 ;  ffutchings  v.  Miner,  46 
id.,  456 ;  GcM^nsey  v.  Rogers,  47  id.,  238 ;  Ths  jEtna  Nat. 
Bank  v.  The  Fourth  Nat.  Bank,  46  id.,  82.) 

In  this  case  the  promise  upon  which  the  action  is  brought 
was  generally  to  pay  the  debts  of  Randall  &  Williams,  with- 
out specification  of  the  particular  debts,  or  naming  the 
creditors  of  the  firm,  and  in  this  respect  it  differs  from  all 
the  cases  to  which  our  attention  has  been  called  where,  in 
the  absence  of  any  trust,  an  action  of  this  character  by  a 
creditor,  or  the  person  for  whose  benefit  the  promise  was 
made  has  been  maintained.  Bnt,  assuming  that  this  circum- 
stance does  not  prevent  the  application  to  this  case  of  the 
principle  of  Lawrence  v.  Fox,  the  question  remains,  for  whose 
benefit  was  the  promise  made^  and  who  are  the  persons  other 
than  the  firm  of  Randall  <&  Williams  who  are  to  be  regarded 
as  the  promisees.  The  firm  were  the  only  promisees  named 
in  the  contract,  but  the  theory  upon  which  third  persons  are 
allowed  to  maintain  an  action  on  such  a  promise  is,  as  I 
understand,  that  the  p!x>mise,  in  legal  effect,  is  a  promise  to 
pay  to  the  creditors,  who  are  such  at  the  time  the  promise  is 
made,  the  debts  owing  to  them  by  the  person  from  whom 
the  consideration  moves.  The  debtor's  obligation  is  to  them 
alone,  and  they  acquire  through  the  promise  additional 
security  for  the  payment  of  their  debts.  This  security  will 
pass  on  an  assignment  of  the  debt  to  the  assignee  as  an  inci- 
dent, and  he  may  enforce  it.  {Jackson  v.  Blodget,  6  Cow., 
202 ;  Pattison  v.  ffidl^  9  id.,  747 ;  Langdon  v.  Buel,  9 
Wend.,  80;  Oraig  v.  Pa/rkia,  40  N.  T.,  181.)  But  the 
afisignee  takes  it  by  a  derivative  title  from  the  assignor,  and 
no  direct  contract  is  created  by  the  assignment  of  the  debt 
between  him  and  the  promisor. 

The  plaintiffs  were  not  creditors  of  Randall  &  Williams 
when  the  contract  between  that  firm  and  the  defendant  was 
made.     The  notes  of  Randall  &  Williams,  now  held  by  them, 
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then  belonged  to  Nathan  Randall.  He  acquired,  upon  the 
execution  of  the  contract  between  Randall  &  Williams  and 
the  defendant,  an  interest  in  the  contract,  and  was  entitled  to 
enforce  it  for  his  security.  He  could  not,  perhaps,  have 
brought  an  action  upon  it  until  the  note  had  matared,  but 
the  right  in  him  to  the  security  in  the  nature  of  a  guaranty 
was  pei'fect,  as  soon  as  the  contract  was  made.  He  was  the 
person  for  whose  benefit,  in  part,  the  promise  of  the  defend- 
ant was  made,  and  not  the  plaintiffs,  who  then  had  no  inter- 
est in  the  notes,  and  no  debt  against  Randall  &  Williams. 
It  is  claimed  that  in  legal  intendment  the  promise  was  to 
such  persons  as  should  be  the  holders  of  the  notes  at  their 
maturity,  but  there  is  nothing  to  show  that  this  was  the  inten- 
tion of  the  parties  to  the  contract.  They  could  not  know  that 
the  notes  would  be  transferred,  and  it  does  not  in  any  way 
appear  that  it  was  any  part  of  the  object  of  the  transaction 
to  give  them  additional  currency  or  credit. 

The  contract,  if  construed  as  claimed  by  the  plainti&,  would 
constitute  the  defendant  the  immediate  promisor,  not  only  of 
Nathan  Randall,  but  of  all  the  persons  through  whose  hands 
the  note  might  pass  before  maturity.  It  is  an  immaterial 
circumstance  in  determining  the  question  to  whom  the  promise 
was  made,  tJiat  the  debts  of  Randall  cfe  Williams  were  upon 
negotiable  instruments.  A  guaranty  of  a  note  or  bill  con- 
tained in  the  separate  instrument  is  not  negotiable  because 
the  paper  guaranteed  has  that  quality.  ( WaU(m  v.  McLaren^ 
19  Wend.,  557 ;  S.  0.,  26  id.,  425.)  So  if  a  mortgage  should 
be  given  to  secure  negotiable  paper,  the  mortgage  would  not 
be  negotiable,  although  it  would  pass  to  the  indorsee  of  the 
paper  as  incident  to  the  debt,  and  a  transfer  by  a  party  to 
whom  a  personal  covenant  is  made,  of  his  interest  therein, 
does  not  make  the  person  receiving  it  the  covenantee. 

The  negotiability  of  promissory  notes  and  bills  of  exchange 
is  an  exception  in  the  general  law  of  contracts,  and  the  right 
of  a  transferee  for  value  before  maturity  of  choses  in  action 
to  hold  them  freed  from  the  equities  existing  against  them  in 
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the  hands  of  a  prior  holder  attaches  only  to  negotiable  instra- 
ments. 

It  would  be  a  great  extension  of  the  doctrine  of  Lawrence 
V.  JFoaHf  to  hold  that  a  promise  to  a  debtor  to  pay  his  debt 
was  a  direct  undertaking  of  the  promisor  with  each  of  the 
persons  successively  who  shoald  acquire  the  interest  of  the 
original  creditor,  and  this  construction  is  not  justified  when 
there  are  no  special  words  indicating  that  intention.  The 
plaintiffs  therefore  as  to  the  promise  upon  which  the  action 
is  brought,  stand  in  the  place  of  Nathan  Randall,  and  in  the 
position  of  his  assignees. 

Before  the  Code,  the  action  could  only  have  been  brought 
in  his  name,  and  the  right  of  set-off  would  attach  in  favor  of 
the  defendant  in  respect  of  any  debt  or  claim  against  him 
held  by  her  at  the  time  of  the  commencement  of  the  action, 
which  within  the  statute  was  the  subject  of  set-off.  (2  R.  8., 
354,  §  17.)  The  action  under  the  Code  was  properly  brought 
in  the  name  of  the  plaintiffs,  but  the  right  of  set-off  as  it 
before  existed,  is  not  affected  by  the  change  in  the  form  of 
the  action.  (Code,  §§  111,  112.)  The  note  of  Nathan 
Randall,  held  by  the  defendant  when  the  action  was  com- 
menced, was  a  proper  set-off,  unless  she  held  it  as  execu- 
trix, and  not  in  her  own  right.  The  defendant  offered  the 
note,  with  the  indorsement  of  the  payee,  in  evidence,  as  a 
set-off  or  counter-claim.  The  referee  refused  to  receive  the 
note  in  evidence,  on  a  construction  of  the  contract  in  ques- 
tion which  precluded  any  set-off  of  a  claim  in  her  favor 
against  Nathan  Randall.  The  production  of  the  note  was 
prima  facie  evidence  of  her  title  to  it,  and  if  the  question 
had  been  raised  that  she  held  it  as  executor  only,  she  might 
have  given  further  evidence  on  the  subject.  That  point  can- 
not now  be  taken. 

The  judgment  of  the  General  Term  should  be  reversed 
and  a  new  trial  granted. 

All  concur ;  except  Ra.pallo,  J.,  not  voting. 

Judgment  reversed. 
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Samuel  Sohiffeb,  Appellant,  v.  Thomas  Pbttden,  Kespondent.    \^  ^ 

Under  the  provisions  of  the  Revised  Statutes  (2  R.  S.,  146,  §  48),  declar- 
ing that  a  wife  convicted  of  adultery  in  an  action  brought  against  her 
by  her  husband  for  divorce,  shall  not  be  entitled  to  dower  in  his  real 
estate,  it  is  only  where,  upon  proof  and  a  finding  or  verdict  of  adultery, 
the  court  has,  in  such  an  action,  given  judgment  of  divorce  against  the 
wife  and  dissolved  the  marriage  contract  that  her  right  of  dower  is 
lost;  the  forfeiture  is  not  a  consequence  of  the  offence,  but  of  the  judg- 
ment founded  thereon. 

Where,  therefore,  in  an  action  of  divorce  a  vinculo  brought  by  a  hus- 
band against  his  wife,  the  referee  found  the  wife  guilty  of  the  adultery 
charged,  but  also  found  the  husband  guilty  of  the  same  offence,  and 
thereupon  a  judgment  was  entered  dismissing  the  complaint,  held,  that 
the  wife  had  not  lost  her  right  of  dower;  that  this  possibility  of  dower 
affected  the  title  to  lands  deeded  by  the  husband,  she  not  having  joined 
in  the  deed  or  in  any  manner  relinquished  her  right;  and  that  a  vendee 
who  had  contracted  to  purchase  and  pay  for  the  premises  upon  delivery 
of  a  deed  assuring  to  him  the  fee,  clear  of  all  incumbrances,  was  not 
required  to  accept  such  title. 

(Argued  January  17,  1876;  decided  January  25,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York  in  favor  of  defend- 
ant, entered  upon  a  ease  submitted  under  section  372  of  the 
Code.     (Reported  below,  7  J.  &  S.,  167.) 

The  facts  as  stated,  were,  in  substance,  these.  In  Octo- 
ber, 1872,  the  parties  entered  into  a  contract  by  which 
plaintiff  agreed  to  sell  certain  premises  in  New  York  city  to 
defendant,  and  to  convey,  in  October,  1874,  by  warranty  deed 
with  full  covenants,  conveying  and  assuring  to  defendant  the  fee 
simple,  free  of  all  incumbrances.  Defendant  upon  delivery  of 
said  deed  agreed  to  pay  the  purchase-price.  The  premises  in 
question  were  conveyed  to  plaintiff  by  one  Dietz,  by  deed 
dated  May  1,  1872.  Dietz  was  at  that  time  the  owner  in 
fee  of  the  premises ;  he  was  a  married  man  ;  his  wife  did 
not  join  in  the  deed  and  is  still  living,  and  has  executed  no 
i^elease  or  conveyance  of  her  inchoate  right  of  dower.  In 
March,  1873,  Dietz  commenced  an  action  against  his  wife  for 
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divorce  on  the  ground  of  adultery.  She  appeared  and 
answered  setting  up  counter-allegations  of  adultery  on  the 
part  of  her  husband.  The  issues  were  referred  and  the 
referee  found  the  charges  in  both  complaint  and  answer  to  be 
true  and  that  neither  party  was  entitled  to  a  divorce,  and 
thereupon  a  judgment  was  entered  dismissing  the  complaint. 
At  the  time  and  place  specified  in  the  contract  plaintiff  ten- 
dered to  defendant  a  warranty  deed  of  the  premises,  with 
the  usual  full  covenants,  and  demanded  the  purchase-price. 
Defendant  refused  to  accept  the  deed,  claiming  the  title  to  be 
defective  in  that  it  was  subject  to  the  inchoate  dower  right 
of  Mrs.  Deitz. 

Charles  Jones  for  the  appellant.  The  premises  were  not 
incumbered  by  an  inchoate  right  of  dower  of  Mrs.  Dietz,  the 
wife  of  plaintiff's  grantor.  (2  R.  S.,  146,  §  48 ;  3  R.  S.  [6th 
ed.],  237,  §  61.)  The  subject  of  dower,  so  far  as  it  has  not 
vested,  is  entirely  under  the  control  of  the  legislature. 
{Moore  v.  Mayor,  etc.,  8  N.  Y.,  110.)  To  deprive  Mrs.  Dietz 
of  her  right  of  dower,  she  having  been  found  guilty  of  adul- 
tery a  judgment  of  divorce  was  not  necessary.  (3  R.  S. 
[5th  ed.],  32,  §  8 ;  id.,  235,  §  51 ;  2  R.  S.,  146,  §  43 ;  1  Roper 
on  Husband  and  Wife,  331 ;  4  Kent's  Com.,  50 ;  Wait  v. 
Wait^  4  N.  T.,  95  ;  Hethrington  v.  Oraham^  6  Bing.,  135 ; 
Reynolds  v.  Reynolds^  24  Wend.,  193;  2  Coke's  Inst.,  435; 
Coot  V.  Berty^  12  Mod.,  232.) 

J.  Edgar  for  the  respondent.  The  adultery  of  Mrs. 
Dietz  did  not  work  a  forfeiture  of  dower,  it  not  having  been 
followed  by  a  decree  of  divorce  a  vinculo.  (2  R.  S.  [3d 
ed.],  27,  §  8 ;  id.,  205,  §  47 ;  2  id.,  204,  §  41 ;  2  R.  L.,  199, 
§  8  [Revisers'  Notes,  1st  ed.] ;  3  R.  S.,  597,  §  8  ;  2  Scribner 
on  Dower,  502 ;  Reynolds  v.  Reynolds^  24  Wend.,  193,  196- 
197;  WaitY.  Wait,  4  K  Y.,  95,  102;  Cooper  v.  Whitney, 
4  Hill,  99 ;  Pitts  v.  Pitts,  52  N.  Y.,  593.) 

FoLGEB,  J.  In  effect,  the  plaintiff  here  asks  the  judgment 
of  the  court,  that  the  defendant  perform  his  contract  for  the 


1876.]  ScHiFFER  V,  Pbuden.  49 


Opinion  of  the  Court,  per  FoLobr,  J. 


purchase  of  certain  lands,  by  paying  the  consideration-money 
agreed  upon  and  taking  a  deed  from  the  plaintiff.  The 
defendant  objects  that  the  plaintiff  is  not  able  to  gi\re  a  good 
title;  and  it  appears  that  Dietz,  the  immediate  grantor  of 
the  plaintiff,  had  at  the  time  of  his  conveyance  to  the  plain- 
tiff, and  still  has,  a  wife  living.  She  did  not  join  in  the  deed 
to  the  plaintiff,  made  by  her  hasband,  nor  has  she  in  any 
way,  at  any  time,  released  any  interest  or  right  which  she  ever 
had  in  the  premises.  As  his  wife,  married  to  him  before  the 
execution  of  the  deed  by  him  to  the  plaintiff,  and  while  he 
was  seized  of  an  inheritance  in  the  lands,  she  is  prima  fdoiey 
if  she  survives  him  and  becomes  his  widow,  entitled  to  dower 
in  the  lands.  (1  R.  S.,  740,  §  1.)  In  answer  to  this  prima 
fade  show  of  right  in  her,  the  plaintiff  insists,  that  in  an 
action  for  a  divorce  a  vinculo  from  her,  on  account  of  her 
adultery,  formerly  brought  by  Dietz,  her  husband,  it  was 
found  by  the  referee  that  she  had  committed  adultery,  as 
alleged  in  the  complaint.  It  further  appears,  however,  that 
in  the  same  action  the  referee  also  found,  that  Dietz  had  com- 
m>itted  adultery,  and  hence  a  judgment  of  divorce  between 
them  was  denied,  and  there  was  judgment  that  his  complaint 
be  dismissed. 

In  that  part  of  the  Revised  Statutes  which  treats  of 
dower,  it  is  enacted  that  in  case  of  divorce,  dissolving  the 
marriage  contract  for  the  misconduct  of  the  wife,  slie  shall 
not  be  endowed.  (1  R.  S.,  741,  §  8.)  The  misconduct 
there  spoken  of  must  be  her  adultery,  for  there  is  no  other 
cause  for  a  divorce,  dissolving  the  marriage  contract.  (2  R. 
8.,  p.  144;  see  Reynolds  v.  Reynolds^  24  Wend.,  193.)  This 
does  not  aid  the  plaintiff,  for,  as  we  have  seen,  there  was  no 
judgment  of  divorce  granted  to  Dietz,  and  hence  no  divorce 
dissolving  the  marriage  contract  with  his  wife.  The  plaintiff 
invoked  another  section  of  the  Revised  Statutes,  which  is  in 
these  words :  *^  A  wife  being  a  defendant  in  a  suit  for  divorce 
brought  by  her  husband,  and  convicted  of  adultery,  shall 
not  be  entitled  to  dower  in  her  husband's  real  estate,  or 
any  part  thereof.  *  *  *  "  (2  R.  S.,  146,  §  48.)  He  con- 
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tends  that  the  finding  of  faot  of  the  referee  above  men- 
tioned, is  a  conviction  of  her  of  adultery,  and  that  she 
is  thereby  barred  of,  or  has  lost,  her  right  to  be  endowed 
in  these  lands.  He  has  argued  as  though  any  conviction 
in  any  action,  that  is  (as  he  interprets  the  word  convic- 
tion) any  finding  of  fact,  or  any  verdict  that  a  wife  has 
been  guilty  of  adultery,  will  take  from  her  her  title  to  dower. 
It  is  to  be  observed,  however,  that  even  upon  that  inter- 
pretation the  section  cited  has  not  all  that  scope.  It  must  be 
a  suit  for  divorce,  and  it  must  be  a  suit  for  divorce  in  which 
she  is  defendant.  So  that  if  she  should,  as  plaintiff,  bring 
suit  against  her  husband  for  divorce  for  his  adultery,  if  he, 
on  the  hearing,  should  make  proof  of  her  adultery  and  she 
be  found  guilty  thereof,  and  thus  bar  her  action  for  divorce, 
this  section  would  not  apply.  We  cannot  agree  that  the  word 
convictionj  in  the  place  in  which  it  is  found,  means  only  the 
establishing  her  adultery  as  a  fact,  by  proof.  We  think  that 
it  is  charged  with  the  fuller  meaning  that,  upon  the  proof 
and  finding  or  verdict  of  her  adultery,  the  court  has  given 
judgment  of  divorce  against  her,  and  dissolved  the  marriage 
between  her  and  the  husband.  Dower  is  the  adjunct  of  mar- 
riage and  survivorship  ;  and  by  the  statute,  as  well  as  by  the 
common  law,  every  wife  becoming  a  widow  shall  be  endowed. 
It  does  not  seem,  when  the  statutes  on  dower  and  divorce  are 
read  together,  that  the  legislature  meant  to  take  away  from 
her  the  right  of  dower  as  a  punishment  for  her  adultery,  and 
at  the  same  time  leave  her  a  wife,  and  thus  entitled  to  rights 
and  relations  of  much  greater  significance  and  value.  And 
it  is  here  to  be  observed  of  the  former  statutes  of  England 
(13  Edw.  T,  chap.  34),  and  of  this  State  (2  Greenl.,  Laws  of 
N.  Y.,  p.  274,  §  7 ;  1  Rev.  Laws  1813,  p.  68,  §  8),  cited  by 
the  plaintiff,  by  which  the  adulterous  wife  was  barred  of  her 
dower,  that  they  included  in  the  offence,  the  willingly  leaving 
her  husband  and  going  away  from  him  and  continuing  with 
her  adulterer;  thus  contemplating  as  part  of  the  offence 
which  was  to  work  that  punishment,  the  notorious  and  con- 
tinued breaking  of  the  vows,  and  the  practical  breaking  of 
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the  bonds^  of  matrimony.  And  force  is  added  to  this  notion, 
when  it  is  fonnd  that  notwithstanding  the  elopement  and 
adultery,  if  there  was  a  voluntary  reconciliation  on  the  part 
of  the  husband  and  wife,  she  was  still  entitled  to  dower 
(2  Inst.,  435) ;  for,  as  it  is  there  said,  the  cause  of  the  bar  of 
dower  is  not  the  manner  of  the  going  away,  but  the  remain- 
ing witli  the  adulterer  in  avoutry  without  reconciliation.  It 
is  to  have  weight,  too,  that  the  section  relied  upon  was  not 
passed  with  the  primary  object  of  affecting  dower.  It  is 
found  in  a  part  of  the  Revised  Statutes  touching  the  domestic 
relations.  The  article  which  contains  it  is  headed  thus :  "  Of 
divorces  dissolving  the  marriage  contract."  The  main  pur- 
pose of  the  enactment  is  to  declare  the  cause  for  which,  and 
the  manner  in  which,  a  judgment  of  a  court  may  be  got  decree- 
ing a  divorce  and  a  dissolution  of  the  marriage  contract. 
When  this  has  been  provided  for,  the  enactment  then  proceeds 
naturally,  to  set  forth  the  consequences  of  that  judgment,  one 
of  which  is  the  loss  of  dower  by  the  guilty  wife  when  a  defend- 
ant. But  the  spirit  of  the  enactment  is,  that  it  is  a  conse- 
quence of  the  judgment,  which  is  founded  upon  the  fact  of  the 
offence,  and  not  a  consequence  of  the  offence  without  a  judg- 
ment thereupon.  Such  we  consider  was  the  intent  of  the 
section.  We  are  helped  to  this  conclusion  by  the  next  section, 
the  forty-ninth  (2  R.  S.,  146,  §  49),  which  declares  that,  when 
a  marriage  is  dissolved  pursuant  to  the  article,  the  complainant 
may  marry  again  during  the  lifetime  of  the  defendant ;  but 
no  defendant  convicted  of  adultery  shall  marry  again  until 
the  death  of  the  complainant.  Here  again  is  the  phrase 
"convicted  of  adultery,"  but  used  in  such  collocation  that, 
beyond  doubt,  it  means  convicted  of  adultery,  not  only  by 
proof  and  verdict  of  the  fact,  but  by  a  judgment  of  the  court 
upon  the  fact,  convicting  of  the  adultery,  and  adjudging  a 
dissolution  of  the  then  existing  marriage  contract,  so  that,  it 
being  naught,  another  new  marriage  might  be  had  but  for  the 
prohibition  of  the  statute. 

Again,  our  decision  in  Pitts  v.  Pitts  (52  N.  Y.,  593)  is  an 
authority  for  the  holding  that  we  now  make.     There  the  wife 
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had  been  proven  to  have  been  guilty  of  adultery.  The  fact 
was  found,  but  no  judgment  of  divorce  was  rendered,  because 
there  had  been  a  cundonation  by  the  husband.  Yet  she  waA 
convicted  as  much  as  the  wife  of  Dietz  was. 

Nor  does  an  adherence  to  the  literal  reading  of  the  section 
relied  upon  unavoidably  lead  to  the  conclusion  of  the  plaintiff. 
Doubtless  the  word  conviction  ordinarily  signifies  the  finding 
of  the  jury  by  a  verdict  that  the  accused  is  guilty.  Yet  the 
word  sometimes  denotes  the  final  judgment  of  the  court. 
(2  Dwarris  on  Stat.  [2d  London  cd.],  683;  Foater^a  Cdse^  11 
Rep.,  107;  Keithler  v.  State  10  Sm.  &  M.  [18  Miss.],  192; 
Reg.  V.  Sincksy  1  Den.  Cr.  Cas.,  84.)  Thus  the  case  of  a  wit- 
ness rendered  incompetent  to  testify,  by  conviction  for  an 
infamous  crime,  has  an  analogy.  The  language  of  the  law  is, 
that  he  is  rendered  incompetent  by  his  conviction  of  treason, 
felony  or  crimen  falsi;  but  to  shut  him  from  the  witness-box, 
his  conviction  must  be  shown  by  a  judgment.  {The  People 
V.  Herrichy  13  J.  R.,  82;  The  People  v.  Whipple^  9  Cow., 
707;  see,  also,  10  Sm.  &  M.,^ supra;  1  Den.  Or.  Cas.,  supra, 
where  Pollock,  B.,  says :  "  A  verdict  of  a  jury  In  a  civil 
cause  is  not  evidence  without  judgment.") 

We  are  therefore  of  the  opinion  that  Harriet  Dietz,  though 
declared  by  the  finding  of  fact  of  the  referee  to  have  com- 
mitted adultery,  yet  never  adjudged  therefor  to  be  divorced 
from  her  husband,  is  still  his  wife,  and  entitled  to  her  dower 
in  his  lands  if  she  survives  him. 

It  follows  that  this  possibility  of  dower  afiects  the  title 
tendered  by  the  plaintiff,  and  that  the  judgment  of  the 
General  Term  was  right  and  must  be  afiirmed. 

All  concur. 

Judgment  affirmed. 
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The  People  ex  rel.  John  H.  Atkinson  et  al.^  OommissionerB 
of  Highways,  etc.,  Appellants,  v.  Gilbbbt  Tompkins,  Jr., 
Supervisor,  etc..  Respondent. 

Under  section  one  of  the  act  extending  the  power  of  hoards  of  supervisors 
(§  1,  chap.  855,  Laws  of  1869,  as  amended  hy  chap.  260,  Laws  of  1874),  which 
confers  power  on  said  boards,  with  the  consent  of  certain  town  officers, 
to  authorize  the  borrowing  of  money  on  the  credit  of  a  town  for  the 
building  and  repair  of  roads  and  bridges,  it  is  not  essential  that  the  town 
officers  named  should  meet  for  the  purpose  of  determining  tlie  amount 
to  be  borrowed  on  the  first  Monday  of  September;  the  provision  of 
said  section  requiring  a  meeting  on  that  day  in  each  year  is  directory 
merely,  and  it  is  sufficient  if  meeting  is  held  prior  to  the  first  Monday 
of  October. 

The  provision  of  said  section  authorizing  the  board  of  supervisors  to  pre- 
scribe the  form  of  obligation  to  be  issued  for  the  loan  Includes  the 
naming  of  the  town  officer  who  is  to  execute  the  obligation,  and  they 
may  impose  this  duty  upon  the  supervisor  of  the  town. 

Where  the  specified  officers  of  a  town  have  met  within  the  time  limited 
by  the  section  and  have  determined  the  amount  to  be  borrowed  and  the 
board  of  supervisors  has  conferred  the  requisite  authority  to  issue  bonds 
of  the  town  for  the  amount,  no  subsequent  meeting  of  said  officers  is 
necessary  for  the  purpose  of  authorizing  or  consenting  to  such  issue. 

Where  a  supervisor  of  a  town  is  required  by  the  board  to  execute  the 
bonds,  it  is  no  excuse  for  a  refusal  that  the  certificate  of  consent  required 
by  said  section  to  be  indorsed  by  the  town  clerk  upon  the  bonds  is  not 
in  due  form;  a  proper  certificate  can  be  added  as  well  after  as  before 
the  execution,  and  it  is  the  duty  of  the  supervisor  to  see  that  any  error 
is  rectified. 

Section  two  of  said  act  provides  for  a  diflferent  and  distinct  class  of  cases 
from  those  provided  for  in  section  one,  and  a  supervisor  of  a  town  required 
to  issue  bonds,  under  and  in  pursuance  of  section  one,  is  not  justified  in 
*  ref\ising  so  to  do  because  two-thirds  of  the  members  of  the  board  of 
supervisors  did  not  assent  to  the  resolution  authorizing  the  loan  and 
directing  such  issue,  or  because  it  did  not  receive  his  affirmative  vote,  as 
required  in  cases  included  in  section  two. 

(Argued  January  18,  1876;  decided  January  25,  1876.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  reversing  an  order 
of  Special  Term  directing  the  issue  of  a  writ  of  peremptory 
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mandamus  to  defendant,  as  supervisor  of  the  town  of  Corn- 
wall, Orange  county,  directing  him  to  borrow,  on  the  credit 
of  the  town,  the  sum  of  $3,500  to  build  and  repair  certain 
roads  therein,  and  to  execute  certain  bonds  for  that  purpose. 
(Reported  below,  6  Hun,  299.) 

On  the  24th  September,  1874,  in  pursuance  of  section  one, 
of  chapter  855,  Laws  of  1869,  as  amended  by  chapter  260, 
Laws  of  1874,  the  town  officere  of  said  town  of  Cornwall 
met  to  determine  the  amount  of  money  necessary  for  high- 
way purposes;  at  which  meeting  a  certificate  in  writing 
was  executed  by  the  commissioners  of  highways,  the  town 
clerk  and  three  of  tlie  four  justices  of  the  peace,  to  the  effect 
that  they  deemed  it  necessary  to  raise  the  sum  of  $3,500  for 
the  building  and  repair  of  certain  specified  roads,  and  giving 
their  consent  that  such  sum  be  borrowed  on  the  credit  of  the 
town.  This  certificate  was  presented  to  the  board  of  super- 
visors of  the  county  at  its  next  annual  meeting  and  said  board 
adopted  a  resolution  directing  the  supervisor  of  said  town  to 
borrow  said  sum,  on  the  credit  of  the  town,  for  the  purposes 
specified,  and  directing  that  for  the  loan  the  bonds  of  the 
town  should  be  given,  executed  by  the  supervisor  and  town 
clerk.  Two-thirds  of  the  members  of  the  board  did  not  vote 
for  the  resolution,  and  defendant  who,  as  supervisor  of  said 
town  of  Cornwall,  was  a  member  of  the  board,  voted  against 
it.  No  subsequent  meeting  of  the  town  ofiicers  of  Cornwall 
was  held  for  the  purpose  of  consenting  to  the  issue  of  the 
bonds.  Bonds  to  the  amoimt  named  were  presented  by  the 
relators  to  defendant,  and  he  was  requested  to  execute  and 
negotiate  the  same.  This  he  refused  to  do.  Upon  the  bonds^ 
as  presented,  were  indorsed  certificates  of  the  town  clerk  to 
the  effect  that  they  were  issued  with  the  written  consent  of 
the  commissioners  of  highways,  town  clerk  and  justices  of  the 
peace  of  the  town,  given  at  a  meeting  held  September  24, 1874. 

Samtid  Hand  and  Lewis  Beach  for  the  appellants.  The 
fact  that  the  meeting  was  not  held  on  the  first  Monday  in 
September  does  not  invalidate  the  action  of  the  town  officers. 
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{Julian  V.  RaXhbone^  39  N.'Y.,  369 ;  PeopU  v.  Supra.  UUt&r 
Co.,  84  id.,  268 ;  People  v.  ViUage  of  Tonkera^  39  Barb., 
268 ;  Potter's  Dwar.  on  Stat.,  uote  29,  pp.  222-226.)  It  was 
not  necessary  that  all  four  justices  should  sign  the  certificate 
of  consent.  (2  R.  S.  [2d  Edm.  ed.],  575 ;  People  v.  NichoU^ 
52  N.  Y.,  478.) 

H.  Oedney  for  the  respondent.  The  proceedings  of  the 
town  officers  in  making  and  signing  the  certificate  were  void. 
{People  V.  Supre,  of  Ulstet*,  34  K  Y.,  268 ;  39  id.,  196 ; 
Scare  v.  Bwmham,  17  id.,  448 ;  2  Dal,  316 ;  4  Pet.,  152 ; 
Sharp  V.  SpierSj  4  Hill,  76.) 

MiLLBB,  J.  This  appeal  involves  the  construction  to  be 
placed  apon  the  first  and  second  sections  of  chapter  855,  of 
the  Laws  of  1869  as  amended  by-  chapter  260  of  the  Laws 
of  1874,  which  several  acts  relate  to  the  extension  of  the 
powers  of  boards  of  supervisors,  except  in  the  counties  of 
New  York  and  Kings.  It  is  evident  upon  a  careful  perusal 
of  the  sections  referred  to,  that  the  intention  of  the  Legisla- 
ture was  to  provide  for  two  classes  of  cases,  and  each  one 
distinct  and  separate  from  the  other.  By  the  first  section 
the  board  of  supervisors  are  vested  with  power  to  authorize 
the  supervisor  of  any  town  in  the  county,  with  the  consent  of 
other  town  officers  who  are  named,  to  borrow  such  sum  of 
money,  upon  the  credit  of  the  town,  not  exceeding  one-half 
of  one  per  cent  on  the  assessed  valuation,  as  said  town  officers 
may  deem  necessary,  to  build  or  repair  roads  and  bridges. 
The  board  are  also  to  prescribe  the  form  of  the  obligation  to 
be  issued  for  the  loan,  the  time  and  place  of  payment,  the 
rate  of  interest,  and  to  impose  a  tax  for  the  collection  of  the 
same  as  provided.  The  provision  cited  also  contains  direc- 
tions as  to  the  meeting  of  the  town  officera  to  determine  what 
amount  shall  be  borrowed,  the  issuing  of  the  bonds  and  other 
matters  connected  with  the  same,  and  the  entire  section  con* 
stitutes  a  complete  system  for  incurring  the  debt  and  its  pay* 
ment,  upon  the  application  of  the  town  officers  named  and 
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the  co-operation  of  the  board  of  sapervisors.  This  plan  could 
be  made  elective  by  means  of  the  section  cited  above  and  of 
itself  without  regard  to  any  other  provision  of  the  act  in  ques- 
tion ;  and  in  cases  where  the  application  is  instituted  originally 
by  the  town  officers  named,  the  proceedings  of  the  board  are 
to  be  conducted  the  same  as  any  other  proceedings  had  before 
them. 

The  second  section  of  the  act  partakes  entirely  of  a  differ- 
ent character.  It  nowhere  refers  to  the  preceding  section, 
or  to  any  proceedings  had  by  virtue  thereof.  The  town 
officers  are  not  named  in  any  way,  and  it  was  manifestly 
designed  to  provide  for  cases  where  the  application  was  not 
made  by  the  officers  named,  acting  under  and  by  virtue  of 
the  provision  contained  in  the  first  section  of  the  act,  but  by 
some  other  party,  or  by  some  officer,  independent  of  the  said 
section.  It  confers  upon  the  board  of  supervisors  additional 
and  different  powers  than  those  to  be  exercised  under  the  first 
section,  and  authorizes  them  to  provide  for  the  use  of  aban- 
doned turnpikes,  plank  or  macadamized  roads  as  public  high- 
ways, as  well  as  the  improvement  of  public  highways,  and  the 
location,  erection,  repair  and  purchase  of  bridges.  Some  of 
them  are  improvements  not  embraced  in  the  first  section  of 
the  act,  and  even  if  the  latter  may  include  the  former,  it  is 
nevertheless  evident  that  the  section  last  cited  was  not 
intended  to  include  cases  where  the  town  officers  as  such  had 
made  the  application ;  and  it  was  for  this  reason  no  doubt 
that  the  vote  of  two-thirds  of  the  membere  of  the  board  was 
required,  as  well  as  the  affirmative  vote  of  the  supervisor  of 
the  town  or  ward  affected  by  the  debt  to  be  incurred.  It 
cannot  be  claimed  that  any  consent  of  the  town  officers  is 
necessary  under  the  second  section,  nor  can  the  two  sections 
be  construed  together  so  as  to  be  harmonious  and  consistent. 
They  are  incongruous  and  in  conflict  with  each  other,  and  can- 
not be  reconciled  with  any  rule  of  interpretation  applicable 
to  the  construction  of  statutes.  It  follows  that  the  supervisor 
was  not  justified  in  refusing  to  issue  the  bonds  upon  the 
ground  that  the  second  section  had  not  been  complied  with. 
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Nor  is  there  any  other  valid  ground  of  objection  to  the  pro- 
ceedings. 

The  provision  requiring  that  the  town  officers  meet  at  a 
time  named  in  the  statute  is  merely  directory,  and  it  was 
sufficient  tliat  a  meeting  was  held  prior  to  the  first  Monday 
of  October  instead  of  the  precise  day  specified. 

The  board  were  fully  authorized  to  prescribe  the  form  of 
the  obligations  to  be  issued  for  the  debt  created,  and  this 
necessarily  included  the  name  of  the  officer  who  was  to  exe- 
cute the  same,  and  therefore  they  did  not  exceed  their  powers 
in  requiring  the  supervisor  to  execute  the  bonds. 

The  point  taken,  that  the  bonds  presented  for  signature  were 
not  in  compliance  with  the  statute  because  the  certificate  was 
insufficient,  is  without  foundation.  The  4anguage  of  the  cer- 
tificate was  sufficient  to  show  what  was  intended,  and  was 
substantially  in  accordance  with  the  statute.  But  if  it  was 
not,  as  the  statute  was  directory  in  this  respect,  and  the  cer- 
tificate could  be  added  after  the  bonds  were  executed  as  well 
as  before,  it  was  not  material.  It  certainly  was  not  a  reason 
for  refusing  to  issue  the  bonds  when  no  objection  was  made 
to  the  form  of  the  same  by  the  supervisor  whose  duty  it  was 
to  see  that  they  were  in  proper  form,  and  to  rectify  any  error 
which  may  have  existed.  Nor  was  any  meeting  necessary  for 
the  purpose  of  authorizing  the  issuing  of  the  bonds,  after  the 
board  of  supervisors  had  conferred  the  requisite  authority. 

The  proceedings  throughout  were  regular  and  valid,  and 
the  order  of  the  General  Term  should  be  reversed,  and  a 
mandamus  issue  as  directed  by  the  Special  Term,  with  costs. 

All  concur. 

Ordered  accordingly. 
Sick  ELS — ^Vol.  XIX.        8 
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Thb  Pboplb  op  the  State  op  New  York,  Appellants,  v. 
CoBNELius  M.  Hobton  et  al.,  Respondents. 

Where  a  respondent  seeks  to  restrict  the  general  right  to  appeal  to  this 
court  by  applying  the  Ihnitation  prescribed  by  the  amendment  of  1874 
to  section  11  of  the  Code  (chap.  322,  Laws  of  1874),  it  is  for  him  to 
show  that  the  subject-matter  of  the  controversy  does  not  exceed  $600. 

This  action  was  brought  to  restrain  the  carrying  on  of  a  business ;  no 
sum  .of  money  was  demanded  in  the  complaint,  nor  was  the  value  of 
the  business  stated  in  the  pleadings;  judgment  was  given  for  the 
defendant.  The  testimony  showed  the  yearly  value  of  the  business  to  be 
more  than  $600.  EiBld^  that  plaintiffs  were  entitled  to  appeal  to  this 
court. 

(Argued  January  18,  1676;  decided  January  26,  1876.)  « 

This  was  a  motion  to  dismiss  an  appeal  from  a  judgment 
of  Ihe  General  Term  of  the  Supreme  Court  in  the  fourth 
judicial  department,  affirming  a  judgment  in  favor  of  defend- 
ants.   (Reported  below,  5  Hun,  516.) 

The  action  was  brought  to  restrain  defendants  from  using 
a  floating  elevator  for  the  purpose  of  transferring  cargoes  of 
grain  from  one  vessel  to  another  in  the  waters  of  Buffalo 
harbor.  No  sum  of  money  was  demanded  in  the  complaint, 
and  no  amount  was  stated  in  the  pleadings  as  the  value  of 
the  business  carried  on  by  the  defendants  and  sought  to  be 
restrained.  There  were  allegations  in  the  pleadings  that  the 
business  was  extensive,  and  from  which  it  could  be  inferred 
that  the  yearly  value  thereof  was  more  than  $500,  and  the  testi- 
mony on  the  trial  showed  this  to  be  the  fact.  Further  facts 
appear  in  the  opinion. 

G.  A.  Soroggs  for  the  appellants. 

M.  A,  Whitney  for  the  respondents. 

FoLGEB,  J.  The  act  of  1874  (Laws  of  1874,  chap.  823) 
denies  an  appeal  to  this  court  in  certain  cases.  It  starts  with 
the  general  declaration,  that  no  appeal  shall  be  taken  from 
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any  jodgment  or  order  granting  or  refusing  a  new  trial, 
where  the  amount  of  the  judgment,  or  the  amount  of  the  sub- 
ject-matter in  controversy  in  the  action  or  proceeding,  does 
not  exceed  $500,  exchisive  of  costs.  This  general  provision, 
applied  to  the  case  in  hand,  will  not  bar  the  appellants  of 
an  appeal  to  this  court.  Though  no  sum  in  money  is 
demanded  in  the  complaint,  and  no  amount  is  stated  in  the 
pleadings,  as  the  value  of  the  business  carried  on  by  the 
i*e8pondent8,  which  it  is  the  object  of  the  action  to  restrain  ; 
still  it  appeara  in  the  case  approximately  what  that  value  is. 
It  is  inferable,  from  the  allegations  of  the  pleadings,  that 
the  business  of  the  defendants  sought  to  be  enjoined  and  for- 
bidden, is  in  yearly  value  more  than  $500.  It  is  shown  in 
the  testimony  that  the  defendants,  during  the  season  in  which 
the  trial  took  place,  transferred  with  their  elevator  over 
2,000,000  bushels  of  grain.  It  appears  that  it  was  worth  to 
do  this  one-half  cent  per  bushel,  which  would  give  over 
$10,000  as  the  result  in  gross  to  the  defendants  of  that 
season's  business.  Whether  or  no  they  shall  be  restrained 
from  longer  carrying  on  this  business  is  the  question  at  issue 
in  the  action,  and  is  the  subject-matter  of  the  controversy. 
That  subject-matter  is  therefore  in  amount  more  than  $500. 
It  is  insisted,  however,  by  the  respondents,  that  as  this  is  not 
an  action  on  contract,  it  is  to  be  governed  by  one  of  the  par- 
ticular provisions  of  the  act,  to  wit:  That  the  amount  claimed 
in  the  complaint  shall  be  deemed  the  amount  of  the  subject- 
matter  of  the  controversy.  On  referring  to  the  complaint, 
no  amount  is  there  claimed  ;  that  is,  there  is  no  amount  speci- 
fied in  dollars.  Then  say  the  respondents,  the  subject-matter 
in  controversy  is  of  no  amount,  and  there  is  no  privilege 
of  appeal.  But  is  it  not  as  reasonable  to  say,  if  no  amount 
is  claimed  in  the  complaint,  how  are  we  to  know  from  it  that 
the  subject-matter  is  not  $500  in  amount  ?  The  case  falls 
within  the  general  provisions  of  law  giving  a  right  of  appeal 
to  this  court.  It  is  sought  to  restrict  that  general  right,  by 
applying  to  the  case  the  special  prohibitory  provisions  of  the 
act  of  1874.    In  this  the  respondents  have  the  ontM.    It  is 
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for  them  to  bring  the  case  within  that  act,  to  show  that  the 
subject-matter  of  the  controversy  does  not  amount  to  $500. 
There  is  no  judgment  for  the  plaintiffs  by  which  that  amount 
appears  ;  the  judgment  is  for  the  defendant.  They  then  seek 
to  apply  the  particular  provision  of  the  act  above  mentioned, 
but  on  reference  to  the  complaint  there  is  no  amount  claimed. 
Do  they  not  fail  then,  to  show  that  the  value  of  the  subject- 
matter  controverted,  falls  below  the  maximum  of  the  statute, 
unless  they  can  show  it  by  the  general  allegations  of  the  com- 
plaint of  the  subject-matter  of  the  action,  or  by  the  testimony  ? 
The  latter,  as  already  appears,  shows  a  value  greater  than 
$500.  From  the  former  we  should  feel  bound  to  infer  a  like 
result.  The  defendants  are  not  brought  within  the  act.  It 
follows  that  the  plaintiffs  are  not  barred  from  their  right  gf 
appeal. 

The  motion  is  denied,  but  as  the  question  is  now  for  the 
first  time  presented,  without  costs  to  either  party  against  the 
other. 

All  concur. 

Motion  denied. 


In  the  Maitbb  op  the  Application  of  the  New  Tobk 
Central  and  Hudson  Riveb  Bailboad  Company  fob  the 
Appointment  of  Commissionebs  to  Appbaise  Cebtain 
Lands,  etc.,  of  Albxandeb  Cunningham  et  al. 

The  Supreme  Court  at  Special  Term  has  power  to  vacate  an  order  con- 
firming the  report  of  commissioners  appointed  to  appraise  the  compen- 
sation for  lands  sought  to  be  taken  for  railroad  purposes,  and  there- 
upon to  set  aside  the  report  and  to  appoint  new  commissioners ;  the 
owner  is  not  confined  to  the  remedy  by  appeal  to  the  Qeneral  Term 
^ven  by  the  general  railroad  act.    (§§  17,  18,  chap.  140,  Laws  of  1850.) 

Where  cause  is  shown  for  thus  setting  aside  the  proceedings  the  court  is  the 
Judge  of  the  sufficiency  thereof,  and  the  granting  such  relief  is  within 
its  discretion,"  the  exercise  whereof  may  be  reviewed  by  the  Qeneral 
Term,  but  not  in  this  court. 

RandS,  K  R  Oo.  v.  Dcms  f43  N.  Y.,  187)  distinguished. 
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The  report  of  commissioners  may  be  set  aside  for  misconduct,  palpable 
error  or  accident  on  the  part  of  the  commissioners  such  as  would  author- 
ize the  setting  aside  of  &  verdict  or  the  report  of  a  referee;  and  what 
would  authorize  a  Special  Term  to  excuse  a  default  of  a  party  and  to 
set  aside  an  inquest  or  a  dismissal  of  a  complaint  taken  at  a  Circuit,  will 
empower  it  to  vacate  the  order  of  conflrmaUon. 

(Argued  January  16,  1876;  decided  January  25,  1876.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  affirming  an  order 
of  Special  Term  vacating  a  prior  order  which  confirmed  the 
report  of  commissioners  appointed  to  ascertain  and  appraise 
the  compensation  to  be  made  the  owners  of  real  estate  sought 
to  be  taken  for  railroad  purposes,  and  setting  aside  the  report 
of  the  commissioners  and  appointing  new  commissioners. 
(Reported  below,  5  Hun,  105.) 

The  affidavits  upon  which  the  motion  was  made  tended  to 
show  irregularity  upon  the  part  of  the  commissioners 
amounting  to  misconduct,  gross  inadequacy  of  the  compen- 
sation allowed  by  them,  and  ignorance  on  the  part  of  the 
owners  of  the  application  to  confirm  the  report  on  account 
of  neglect  or  misconduct  of  their  attorneys. 

A.  P.  Laning  for  the  appellant.  The  court  had  no  power 
on  motion  to  set  aside  the  commissioners'  report  or  the  order 
confirming  such  report,  or  to  appoint  new  commissioners. 
(Laws  1850,  chap.  140,  §§  17,  18 ;  N.  Y.  and  K  R.  R,  Co. 
V.  Coney ^  6  How.  Pr.,  177;  Vischer  v.  H.  R.  R.  R.  Oo.y  16 
Barb.,  S7;  A.  and  No.  R,  R.  Go.  y.  Cramer,  7  How.  Pr., 
164 ;  In  re  Bleecker  St.,  20  J.  R.,  269 ;  In  re  Morris  Sqtbare, 
3  Hill,  14;  N.  T.  C.  R.  R.  Co.  v.  Marvin,  1  Kern.,  276; 
Mayor,  etc.,  v.  Erlen,  38  N.  T.,  305 ;  In  re  Mayor,  etc.,  of 
N.  T.,  49  id.,  150 ;  In  re  N.  T.  and  J.  R.  R.  v.  WiUon,  21 
How.  Pr.,  434;  In  re  A,  and  S.  R.  R.  Co.  v.  McCloskey,^ 
N.  Y.  S.  C,  638.)  There  was  no  valid  reason  for  vacating 
the  order  confirming  the  commissioners'  report,  or  for  setting 
aside  their  report  disclosed  by  the  moving  papers.  {R.  and 
8.  L.  R.  R.  Co.  V.  Budlong,  6  How.  Pr.,  467 ;  Laws  1850, 
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chap.  140,  §§  16,  18;  B.  and  N.  T,  C,  R.  R.  v.  Brainerd, 
5  Seld.,  100 ;  In  re  R.  and  0.  R.  R.  Co.  v.  Deyo,  6  Lans., 
298 ;  T,  and  B.  R.  R.  Co.  v.  Lee,  13  Barb.,  169,  171.) 

Spencer  Clinton  for  the  respondent.  The  court  had  power 
to  set  the  report  aside  and  vacate  the.  order  of  confirmation. 
{In  re  N.  7.  and  O.  M.  R.  R.  Co.,  40  How.  Pr.,  335 ; 
In  re  Mayor,  etc.,  of  K.  Y.,  49  N.  T.,  160 ;  Nesmith  v. 
Clinton  F.  Ins.  Co.,  8  Abb.,  141 ;  People  v.  Douglase,  4 
Cow.,  264;  Oliver  v.  Trustee,  etc.,  6  id.,  283;  Qale  v. 
Owinite,  4  How.  Pr.,  253 ;  Dorlon  v.  Lewis,  9  id.,  1 ;  Roosa 
V.  4^.  and  W.  T.  R.  Co.,  12  id.,  297.) 

FoLGKR,  J.  The  power  to  institnte,  control  and  review, 
the  proceedings  of  commissioners  in  street  opening  cases  and 
in  cases  of  taking  lands  for  railroad  purposes,  is  given  to  the 
Supreme  Court,  as  tlie  court  of  the  Constitution,  and  not  to 
thfe  judges  thereof,  in  such  way  that  they  must  act  as  a  tri- 
bunal of  inferior  jurisdiction  created  by  statute,  or  as  commis- 
sioners appointed  by  the  legislature.  (iT.  Y.  C.  R.  R.  v. 
Marvin,  11  N.  Y.,  276;  Matter  of  Canal  St.,  12  id.,  406; 
In  re  Osw.  and  Mid.  R.  R.,  40  How.  Pr.,  335).  It  follows 
that  at  Special  Term  the  court  has  all  its  powers  in  dealing 
with  those  cases,  among  which  is  the  power  to  control  all  the 
proceedings  had  before  it  and  to  set  them  aside  on  sufficient 
cause  shown.  (12  N.  Y.,  supra;  40  How.  Pr.,  supra;  In 
re  Mayor,  etc.,  of  N.  Y.,  49  N.  Y.,  150.)  There  are  cases 
cited  by  the  appellant,  in  which  expressions  are  found  in  the 
opinions,  to  the  cifect  that  there  exists  no  other  remedy  for 
the  party  considering  himself  aggrieved  than  the  appeal  to 
the  General  Term  given  by  the  statute.  But  those  expres- 
sions are  based  upon  the  fact  of  the  entire  regularity  of  the 
proceedings  of  the  commissioners,  or  upon  a  different  view 
of  the  powers  of  the  Supreme  Court  from  that  announced  in 
the  authorities  cited  by  us,  or  were  made  where  the  facts  of 
the  case  did  not  call  for  an  adjudication  upon  this  question. 
It  is  to  be  noticed  of  the  case  cited  from  38  New  York,  305, 
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that  the  report  is  jnst  the  reverse  of  the  trnth.  The  opinion 
there  given  was  a  dissenting  opinion,  in  which  the  conrt  did 
not  concur  but  adjudged  in  direct  opposition  to  the  conchi- 
sions  of  it.  (See  1  Alb.  Law  Jour.,  265 ;  85  How.  Pr.,  644.) 
When  cause  is  sliown  for  setting  aside  an  order  confirming  a 
report  of  commissioners,  or  for  setting  aside  the  order  appoint- 
ing the  commissioners,  it  is  for  the  court  to  judge  of  the 
sufficiency  thereof.  There  is  the  power  to  entertain  the 
motion  to  that  end.  If  there  be  not  an  entire  lack  of  merit 
in  the  motion,  whether  it  shall  be  granted  is  a  question  of 
discretion.  The  exercise  of  that  discretion  may  be  questioned 
and  reviewed  at  Q-eneral  Term,  but  not  in  this  court.  It  is 
so  in  the  kindred  case  of  setting  aside  the  report  of  a  referee 
for  his  misconduct,  or  in  refusing  to  do  so,  although  there 
may  be  a  substantial  right  involved  in  the  determination. 
{Livermore  v.  Bambridge^  66  N.  Y.,  72.) 

It  is  good  cause  for  the  Special  Term  to  set  aside  the  pro- 
ceedings in  such  cases,  if  there  has  been  such  carelessness  or 
irregularity  on  the  part  of  the  commissioners,  as  amounts  to 
misconduct  by  which  a  party  has  been  harmed.  The  same 
reason  which  would  lead  to  tlie  setting  aside  of  a  verdict  of 
*  jw^J)  ^^  ^  report  of  a  referee,  for  the  misconduct,  palpable 
mistake  or  accident  of  either,  will  suffice  for  the  like  inter- 
ference with  the  report  of  commissioners ;  and  what  would 
authorize  a  Special  Terra  to  excuse  the  default  of  a  party,  and 
to  set  aside  an  inquest  or  a  dismissal  of  a  complaint  taken  at 
a  Circuit,  will  empower  it  to  interfere  in  these  cases.  It  is 
not  to  be  denied  that  the  affidavits  read  by  the  respondents 
did  disclose  a  case  calling  for  the  exercise  of  the  power  of  the 
Special  Term  to  investigate  and  of  its  discretion  to  act. 
Hence  there  is  no  appeal  to  this  court  from  the  order  made 
by  it  and  affirmed  by  the  General  Term. 

The  position  of  the  appellants  is  not  tenable,  that  by  the 
confirmation  of  the  report  of  the  commissioners  the  title  to 
the  property  taken  was  so  vested  in  them  as  that  this 
becomes  an  appealable  case,  within  the  decision  of  Rens- 
9elaer  and  Saratoga  Railroad  v;  Davie  (43  N.  Y.,  187). 
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There  the  party  appealing  was  the  owner  of  the  premises 
taken  before  the  proceedings  were  commenced,  and  the  very 
ground  of  the  appeal  went  to  the  right,  at  all,  to  institute  the 
proceedings.  His  right  was  vested  before  the  railroad  com- 
pany moved  in  the  matter,  and  the  question  was  whether  it 
should  be  divested  by  such  proceedings  when  there  was  no 
statutory  ground  for  instituting  them.  Here  the  right  of  the 
appellants,  if  any,  is  the  result  of  the  proceedings,  and 
depends  upon  the  upholding  of  them ;  and  the  question  at 
the  Special  Term  was,  whether  they  were  not  so  vicious  and 
irregular  as  that  they  should  not  be  upheld.  (See  49  N.  Y., 
supra.)  It  is  like  the  case  of  a  plaintiff  buying  lands  at  a 
sheriff's  sale  on  execution  issued  upon  his  own  judgment. 
His  title  depends  upon  the  validity  of  his  judgment. 
If  it  is  vacated,  he  has  no  foundation  for  his  title.  Surely,  it 
is  no  reason  that  it  should  not  be  vacated,  that  he  has 
bought  and  holds  under  it.  Whether  he  holds,  and  whether 
it  should  be  vacated,  hang  upon  the  same  question,  whether 
it  is  regular  and  valid. 

It  is  true  that  the  order  not  only  sets  aside  the  report  of 
the  commissioner,  and  again  orders  appraisal  to  be  made, 
but  it  vacates  the  appointment  of  the  first  commissioners  and 
makes  a  new  appointment  of  others.  The  court  had.  the 
power  to  revoke  the  appointment  of  the  first  commissioners 
for  good  cause  shown  ;  and  it  also  had  the  power  to  set  aside 
the  confirmation  of  their  report  for  good  cause  shown,  and  to 
reject  it.  When  those  things  were  done,  there  were  no  com- 
missioners and  no  appraisal  and  no  report.  But  there  was 
before  the  court  the  petition  asking  for  an  appraisal,  and  for 
the  appointment  of  commissioners  to  that  end.  The  parties 
were  all  before  the  court.  There  was  no  reason  why  the 
court  should  not  grant  the  prayer  of  the  petition,  and  appoint 
commissioners  and  order  an  appraisal.  It  was  no  more 
bound  to  name  the  same  commissioners  than  to  name  the 
same  referee  in  a  kindred  case.  It  would  be  a  new  appraisal, 
in  fact.  In  legal  contemplation,  it  would  be  an  original 
appraisal,  for  the  other  was  then  as  if  it  had  never  been.     So 
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that  the  appraisal  directed  by  the  order  appealed  from 
will  not  be,  technically,  the  new  appraisal  of  the  statute 
(Laws  of  1850,  chap.  140,  §§  17  and  18);  it  will  be  the 
appraisal  which  the  statate  in  the  first  instance  authorizes. 
The  fallacy  is  in  assuming  that  the  Special  Term,  in  vacating 
the  prior  orders,  was  traveling  in  the  path  of  the  statute.  It 
was  exercising  its  inherent  power  over  the  proceedings  of  the 
court  to  annul,  vacate  and  set  them  aside,  which  power 
stands  by  the  side  of  the  statute  and  goes  with  it.  After  this 
was  done,  it  entered  again  upon  the  way  of  the  statute. 

As  the  Special  Term  had  the  power  to  entertain  the 
motion,  and  as  the  moving  papers  showed  matter  for  the 
exercise  of  its  discretion,  the  order  made  by  it  and  affirmed 
by  the  General  Term  is  not  appealable  to  this  court. 

The  appeal  must  be  dismissed. 

All  concur ;  Allen,  J.,  not  sitting. 

Appeal  dismissed. 


White's  Bank  of  Buffalo,  Appellant  and  Eespondent,  v. 
AsHEB  P.  Nichols,  Appellant  and  Respondent. 

Where  a  deed  describes  the  granted  premises  as  beginning  at  the  intersec* 
tion  of  the  exterior  lines  of  two  streets,  the  point  thus  established  con* 
trols  the  other  parts  of  the  description,  and  lines  running  along  the 
streets  are  thereby  confined  to  the  exterior  lines  of  the  streets,  and  the 
soil  of  the  street  is  not  included  in  the  grant 

Descriptions  in  grants  are  to  be  interpreted  in  reference  to  monuments 
and  circumstances  existing  at  the  time,  in  the  absence  of  anj  evidence 
in  the  grant  that  the  parties  contemplated  a  shifting  boundary  or  any 
change  in  the  lines ;  a  change,  therefore,  in  the  point  of  intersection  of 
two  streets  thus  made  the  starting  point,  by  a  change  in  the  width  of 
one  of  the  streets,  will  not  extend  or  affect  the  grant 

An  owner  of  an  easement  does  not,  by  asserting,  a  right  to  the  fee  of  the 
servient  estate,  and  by  taking  possession  thereof,  destroy  his  right  to 
the  easement.  No  acts  of  such  owner  will  extinguish  his  right,  save 
those  that  indicate  his  intention  to  abandon  it,  unless  other  persons  have 
been  led  by  such  acts  to  believe  the  right  abandoned,  and  tp.actupon 
the  belief  so  that  an  assertion  of  the  right  will  be  to  their  injuiyr-      ~ 

B.  and  P.,  being  the  owners  of  certain  lands  in  the  city  of  Buffalo,  divided 
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it  into  lots  and  caused  a  map  to  be  made  thereof,  designating  thereon 
G.  street  as  sixty-three  feet  wide.  They  conveyed  a  lot  by  deed,  under 
which  defendant  claims,  in  which  the  granted  premises  were  described 
as  commencing  at  the  intersection  of  the  exterior  lines  of  Q.  and 
ajDOther  street.  B.  and  P.  subsequently  conveyed  their  interest  in  the  soil 
of  G.  street,  and  this  interest  was  conveyed  to  plaintiff.  G.  street,  as  laid 
out,  was  opened  and  used,  but  was,  after  such  deed  was  executed, 
reduced  by  the  common  council  of  the  city  to  a  width  of  twenty-three 
feet,  the  center  line  remaining  the  same.  Defendant  took  possession  of 
and  fenced  in  the  portion  of  the  street  adjoining  his  inclosure  up  to  the 
new  line,  claiming  to  own  the  fee.  In  an  action  of  ejectment  to  recover 
the  land  between  the  old  and  new  street  lines,  hdd,  that  the  soil  of  the 
street  was  not  included  in  the  grant  under  which  defendant  claimed, 
but  the  fee  thereof  was  in  the  plaintiff;  that  the  change  of  the  exterior 
lines  of  the  street  did  not  change  or  affect  defendants'  boundary  lines  ; 
that  his  grant,  however,  gave  to  him  an  easement  in  the  premises  in 
question,  which  easement  was  not  extinguished  by  his  Inclosing  the  land 
and  asserting  a  right  to  the  fee ;  also,  held^  that  the  fact  that  defendant 
had  taken  exclusive  possession  did  not  entitle  plaintiff  to  an  unqualified 
judgment,  but  simply  to  judgment  giving  him  possession  subject  to 
defendant's  easement. 

(Argued  January  19, 1876;  decided  February  1,  1876.) 

These  are  cross  appeals  from  a  judgment  of  the  General 
Terra  of  the  Supreme  Court  in  the  fourth  judicial  depart- 
ment, modifying,  and  affirming  as  modified,  a  judgment  in 
favor  of  plaintiff,  entered  upon  a  decision  of  the  court  on  trial 
without  a  jury. 

This  was  an  action  of  ejectment.  In  the  year  1834 
George  E.  Babcock  and  Heman  B.Potter  were  the  owners 
of  block  number  thirty-one,  in  the  city  of  Buffalo.  In  that 
year  they  made  a  map  of  this  block,  dividing  it  up  into 
lots,  and  designating  Garden  street,  extending  from  Caro- 
lina street  to  Virginia  street,  sixty -three  feet  wide.  After 
the  making  of  this  map,  and  with  reference  to  it,  they 
sold  and  conveyed,  by  warranty  deeds,  all  those  portions  of 
said  block  bordering  on  Garden  street  as  so  laid.  They  con- 
veyed to  Philander  W.  Sawin,  July  22, 1835,  lot  number  five 
on  said  copy  of  map,  described  in  the  deed  as  follows :  "  Begin- 
ning on  the  north-westerly  line  of  Carolina  street  at  its  inter- 
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section  with  the  north-easterly  line  of  Garden  street;  thence 
north-westerly  along  the  north-easterly  line  of  said  Garden 
street  to  a  part  of  said  block  heretofore  conveyed  by  the  said 
Heman  B.  Potter  and  his  wife  and  George  R.  Babcock  to  one 
Jacob  T.  Merntt;  thence  north-easterly  bounding  on  said 
Merritt's  land  to  the  north-easterly  line  of  said  block ;  thence 
south-easterly  along  the  line  of  said  block  to  the  State  line ; 
thence  southerly  along  the  State  line  to  Carolina  street,  and 
thence  south-westerly  bounding  on  Carolina  street  to  the  place 
of  beginning,  containing  more  or  less." 

By  quit-claim  deeds  executed  in  1853  they  conveyed  to  one 
John  A.  Campbell  their  interest  in  Garden  street,  and  the 
interest  acquired  by  Campbell  under  those  deeds  has  vested 
in  the  plaintiff. 

Defendant  acquired  the  interest  in  said  premises  conveyed 
to  Sawin,  and  inclosed  his  lot  with  the  fence  on  the  easterly 
line  of  Garden  street,  being  on  the  easterly  line  of  said  street, 
as  a  street  sixty-three  feet  wide,  as  located  on  said  map.  The 
other  owners  of  property  on  both  sides  of  Garden  street 
through  to  Virginia  street  also  inclosed  th^ir  lots,  placing 
fences  on  the  east  and  west  sides  of  Garden  street,  as  sixty- 
three  feet  wide,  and  said  street  so  remained  until  1869. 

In  February,  1869,  the  common  council  of  the  city  of  Buf- 
falo ordered  the  lines  of  Garden  street  to  be  staked  out,  and 
the  boundaries  recorded,  and  this  was  done,  the  boundaries 
being  the  same  as  shown  by  the  map.  In  July,  1869,  a  peti- 
tion was  presented  to  the  common  council  signed  by  land- 
owners fronting  upon  the  street,  asking  that  Garden  street 
be  contracted  to  the  width  of  twentv-three  feet.  In  accord- 
ance  with  this  petition,  and  pursuant  to  the  city  charter,  a 
resolution  was  duly  parsed  in  August,  1869,  directing  such 
contraction,  and  the  record  of  the  street  accordingly,  which 
contraction  and  record  were  made  accordingly.  In  May, 
1873  the  defendant  inclosed  with  a  substantial  fence,  and  took 
actual  and  exclusive  possession  of  the  premises  between  the 
old  and  the  new  line  of  Garden  street,  which  are  the  premises 
described  in  the  complaint. 
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The  Special  Term  gave  judgment  adjudging  that  defend- 
ant deliver  up  possession  of  the  premises,  "and  that  the 
plaintiff  have  possession  thereof." 

The  General  Term  modified  the  judgment  by  adding  after 
the  words  above  quoted  the  following :  "  Subject  to  an  ease- 
ment of  defendant  therein,  of  passage  to  and  from  Garden 
street  over  said  premises." 

James  J.  Allen  for  the  appellant.  The  conveyance,  under 
which  defendant  claims,  vested  in  the  grantee  the  title  to  the 
center  of  Garden  street,  subject  to  the  easement  of  the  street. 
{BisseU  V.  iV^.  Y.  C.  R.  R.  Co,,  23  N.  T.,  62;  Perrin  v. 
N.  Y.  C.  E.  E,  Co.,  36  id.,  120 ;  Lozier  v.  N.  Y.  C.  E.  E. 
Co,,  42  Barb.,  465 ;  Berridge  v.  Ward,  100  E.  0.  L.,  400  [10 
0.  B.,  N.  S.] ;  Paul  v.  Carver,  24  Penn.,  207 ;  26  id.,  224 ; 
Cox  V.  FriedXey^  33  id.,  124 ;  Champlin  v.  Pendleton,  13 
Conn.,  23 ;  Johnson  v.  Anderson,  18  Me.,  76 ;  StUes  v.  Curtis, 
4  Day,  338;  2  Smith's  L.  Cas.  [6th  Am.  ed],  237;  Tyler  on 
Law  of  Boundary,  109 ;  Buck  v.  Squires,  22  Vt,  493-497 ; 
Adams  v.  S.  and  W.  E.  E.  Co,,  11  Barb.,  414,  452,  453; 
Walter  v.  Tifft,  14  id,,  219 ;  l>urha?n  v.  Williams,  37  N.  Y., 
251 ;  People  v.  Lambeir,  5  Den.,  16 ;  3  Kent's  Com.  [10th  ed.], 
566,  note  a  ;  Wallace  v.  JFee,  50  N.  Y.,  694 ;  Glover  v.  Shields, 
32  Barb.,  374.)  The  frontage  on  Garden  street  as  a  public 
street,  so  long  as  it  should  remain  a  street,  was  to  be  enjoyed 
by  Sawin  and  his  grantees  perpetually  under  the  deed.  {Bi^ 
seU  V.  N.  Y.  C.  E.  E.  Co,,  23  N.  Y.,  61 ;  36  id.,  120 ;  42  Barb., 
465 ;  Ang.  on  Watercourses,  chap.  5 ;  Jackson  v.  Hathaway, 
15  J.  R,  447 ;  Cook  v.  McClure,  58  N.  Y.,  441.)  If  defend- 
ant had  not  the  title  to  the  premises,  he  had  an  easement 
thereon  which  could  not  be  lost  by  disuse.  {Fox  v.  United 
Sugar  Eefinery,  109  Mass.,  292 ;  Bissell  v.  N,  Y.  C,  E.  E. 
Co.,  23  N.  Y.,  63 ;  Jewett  v.  Jewett,  16  Barb.,  157 ;  Smyles  v. 
Hastings,  22  N.  Y.,  224 ;  Ward  v.  Ward,  14  E.  L.  and  Eq., 
413.)  To  establish  an  extinguishment,  the  intent  to  abandon 
the  easement  must  be  proved.  {Dyer  v.  Sanford,  9  Mete, 
402 ;   Hayford  v.   Spokesfield,   100  Mass.,   491 ;   Lovell  v. 
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Smith,  3  C.  B.  [N.  S.],  120 ;  Ward  v.  Ward,  7  Exch.,  838 ; 
Sale  V.  Oldroyd,  U  M.  &  W.,  789.) 

Sherman  S,  Rogers  for  the  respondent.  The  deed  from 
Babcock  and  Potter  to  Sawin  conveyed  to  the  line  of  the 
street  only,  and  not  to  the  center  of  it.  {Ohilds  v.  Star?*,  4 
Hill,  382 ;  20  Wend.,  149 ;  Baisey  v.  McCormick,  3  Kern., 
296;  Sherman  v.  McKeon,  38  N.  Y.,  272;  Hamm<md  v. 
McLachlan,  1  Sand.,  323;  Herring  v.  Fisher,  id.,  344; 
Jones  V.  Govyman,  2  id.,  234 ;  Anderson  v.  Jam^s,  4  Robt., 
38 ;  Cosier  v.  Peters,  5  id.,  204 ;  Wetmore  v.  Law,  34  Barb., 
515 ;  2  Smith's  L.  Cas.,  187 ;  Newall  v.  Ireson,  8  Cash., 
598  ;  Sizer  v.  Devereux,  16  Barb.,  166.)  Defendant  by  fenc- 
ing in  the  locus  in  quo  and  offering  it  for  sale,  abandoned  his 
easement  in  the  same  as  a  part  of  Garden  street.  (Washb.  on 
Easements,  541,  548 ;  Grain  v.  Fox,  16  Barb.,  184 ;  3  Kent's 
Com.,  449 ;  2  Washb.  on  R.  E.,  25.)  Whether  the  easement 
was  or  was  not  abandoned,  this  action  will  lie  because  defend- 
ant had  appropriated  the  street  to  his  exclusive  use  in  a  way 
to  subvert  the  public  use.  (  Williams  v.  Cen.  JR.  R.  Co.,  16 
N.  Y.,  97;  Carpenter  v.  O.  and  S.  R,  R.  Co.,  24  id.,  655; 
Wager  v.  T.  U.  R.  R.  Co.,  25  id.,  526 ;  Perrin  v.  N.  Y.  C. 
R.  R.  Co.,  36  id.,  120,  127.) 

Allen,  J.  Both  plaintiff  and  defendant  appeal  from  the 
judgment  of  the  Supreme  Court  in  this  action,  each  claiming 
to  be  entitled  to  the  exclusive  possession  and  beneficial  enjoy- 
ment of  the  premises  in  dispute.  The  court  below  adjudged 
the  plaintiff  to  be  the  owner  in  fee,  and  the  defendant  to  be 
entitled  to  an  easement  in  the  premises,  substantially  destruct- 
ive of  the  value  of  the  proprietary  right  of  the  plaintiff. 

Both  parties  derive  title  from  a  common  source,  that  of 
the  defendant  being  prior  in  point  of  time  to  that  under 
which  the  plaintiff  claims.  The  controversy  hinges  upon  the 
construction  and  effect  of  the  grant  of  the  original  proprie- 
tors of  the  premises  owned  by  the  defendant,  and  the  extent 
and  limits  of  that  grant.     The  original  proprietors  being  the 
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owners  of  a  large  tract  in  the  city  of  Buffalo,  of  which  the 
premises  in  dispute,  as  well  as  those  confessedlj  owned  by 
the  defendant  were  a  part,  subdivided  the  same  into  lots, 
making  a  map  thereof  upon  which  was  designated  a  street 
called  Garden  street,  sixty-three  feet  in  width,  and  conveyed 
the  several  lots  or  parcels  to  different  grantees  with  reference 
to  the  map.  The  premises  of  the  defendant  were  conveyed 
to  one  Sawin,  and  bounded  upon  Garden  street  on  the  west, 
and  the  defendant,  as  the  grantee  of  Sawin,  claims  that  the 
gmnt  carried  the  fee  to  the  center  of  the  street,  subject  to 
an  easement  in  favor  of  the  grantees  of  other  portions  of  the 
tract  and  the  public,  in  the  street  as  laid  down  upon  the  map, 
and  that  the  width  of  the  street  having  been  reduced  by 
twenty  feet  upon  each  side,  he  is  the  owner  of  that  twenty 
feet  divested  of  the  easement. 

Whether  a  grant  of  lands  bounded  by  a  street,  highway  or 
running  stream,  extends  to  the  center  of  such  street,  highway 
or  stream,  or  is  limited  to  the  exterior  line  or  margin  of  the 
same,  depends  upon  the  intent  of  the  parties  to  the  grant  as 
manifested  by  its  terms,  so  that  the  question  as  to  the  true 
boundary  is,  in  all  cases,  one  of  interpretation  of  the  deed  or 
grant. 

Learned  judges  have  contended,  and  in  some  of  the  States 
it  has  been  substantially  held,  that  in  such  cases  the  question 
of  boundary  is  rather  one  to  be  determined  by  reasons  of 
public  policy  than  by  the  intent,  determined  by  the  ordinary 
rules  of  construction,  although  in  no  instance  is  it  claimed 
that  a  grantor  may  not  restrict  his  grant  so  as  to  exclude  the 
soil  of  the  street,  highway  or  stream ;  the  most  that  is  claimed 
by  any  is  that  nothing  short  of  an  intention,  expressed  m 
ipsisverhisy  to  exclude  the  soil  in  such  cases  should  exclude  it. 

The  rule,  however,  in  this  State  is  well  settled,  that  no 
particular  words  or  form  of  expression  is  necessary  to  restrict 
the  grant  to  the  exterior  line  of  a  street  or  margin  of  a  stream, 
and  exclude  the  soil  of  each ;  but  that  while  the  presumption 
is  in  every  case  that  the  grantor  does  not  intend  to  retain  the 
fee  of  the  soil  within  the  lines  of  the  street  or  under  the 
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water,  such  presumption  may  be  overcome  by  the  use  of 
any  terms  in  describing  the  premises  granted,  which  clearly 
indicate  an  intent  not  to  convey  the  soil  of  the  street  or  stream.  ' 
It  is  not  sufficient  to  exclude  from  the  operation  of  the  grant 
the  soil  of  a  highway,  usqtie  ad  medium  fitum^  that  the  grant 
is  made  with  reference  to  a  plan  annexed,  the  measuring  or 
coloring  of  which  would  exclude  it,  or  by  lines  and  measure- 
ments which  would  only  bring  the  premises  to  the  exterior 
line  of  the  highway,  or  that  they  are  bounded  generally  by 
the  line  of  the  highway  or  along  the  highway,  or  by  any  simi- 
lar expressions. 

Although  the  highway  is  in  one  sense  a  monument,  it  is 
regarded  as  a  line,  and  the  center  of  the  highway  in  such  case 
is  regarded  as  the  true  boundary  indicated,  as  is  the  case 
when  a  tree,  stone  or  other  similar  object  is  designated  as  a 
monument ;  the  center,  in  the  absence  of  any  otlier  indica- 
tion, is  regarded  as  giving  the  true  boundary  or  limit  of  the 
grant.  {Berridge  v.  Ward,  10  0.  B.  [N.  8.],  400 ;  WaUace 
v.  Fee,  50  N.  Y.,  694 ;  Perrin  v.  N.  T.  C.  E.  R.  Co.,  36  id., 
120 ;  BisseU  v.  The  Same,  23  id.,  61 ;  Banks  v.  Ogdm,  2 
Wall.,  57.)  But  when  the  words  clearly  indicate  an  intention 
to  exclude  from  the  operation  of  the  .grant  the  soil  of  the  high- 
way, it  is  equally  well  settled  that  it  does  not  pass,  and  the 
grantor  retains  the  title,  subject  only  to  any  easement  which 
may  exist  in  the  public  or  in  the  grantee  of  the  adjacent 
lands.  {Marquis  of  Salisbury  v.  0.  N.  Railway  Co.,  5  C. 
B.  [N.  S.],  174;  Jackson  v.  Hathaway,  15  J.  R.,  447; 
Smith  V.  Sloc&ml,  9  Gray,  36 ;  Hiiboken  Land  Co.  v.  Kerri- 
gan, 30  N.  J.  Law  Rep.,  16.)  The  grant  under  which  the 
defendant  claims  title,  describes  the  granted  premises  as  com- 
mencing at  the  intersection  of  the  exterior  lines  of  two  streets, 
of  which  Garden  street  is  one,  and  so  as  necessarily  to  exclude 
the  soil  of  the  street.  The  point  thus  established  is  as  con- 
trolling as  any  monument  would  have  been,  and  must  control 
the  other  parts  of  the  description ;  all  the  lines  of  the  granted 
premises  must  conform  to  the  starting  point  thus  designated, 
so  that  while  but  for  this  designation  of  the  commencement 
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of  the  survey  or  boundary,  the  lines  along  Garden  street  and 
Carolina  street  might,  within  the  general  principles  before 
referred  to,  be  carried  to  the  center  of  those  streets  respect- 
ively, they  are  necessarily  confined  to  the  exterior  lines  of 
the  streets,  so  as  to  connect  at  this  starting  point.  The  pre- 
cise point  was  decided  by  this  court.  {English  v.  Brennan^ 
60  N.  T.  [Mem.],  609.) 

The  defendant  therefore  acquired,  and  has,  no  title  to  the 
soil  of  the  street,  but  the  fee  is  in  the  plaintiff,  and  although 
the  acquisition  may  be  entirely  barren  and  the  recovery  in 
this  action  be  entirely  fruitless,  he  is  entitled  to  a  judgment 
for  the  fee  of  the  land  subject  to  any  easement  which  the 
defendant  may  have  in  the  same. 

The  claim  of  the  defendant  which  has  something  of  plausi- 
bility and  equity  to  sustain  it,  that  upon  the  assumption  that 
by  the  grant  to  Sawin  the  soil  of  the  street  was  exclnded, 
yet  the  exterior  lines  of  Garden  street  being  changed,  the 
center  remaining  the  same,  his  boundary  line  necessarily 
changed  so  as  to  conform  to  the  reduced  width  of  the  street 
and  preserve  his  frontage  upon  it  cannot  be  sustained. 
The  lines  of  his  grant  are  fixed  and  permanent,  and  were 
established  in  reference  \,o  the  circumstances  as  they  then 
existed,  and  cannot  be  changed  to  conform  to  any  altered 
condition,  or  circumstances,  in  the  absence  of  any  evidence  in 
the  grant  that  the  parties  contemplated  a  shifting  boundary 
or  any  change  in  the  lines  or  increase  of  the  area  of  the  lot 
granted,  or  to  provide  for  any  change  in  the  line  or  width  of 
the  street  as  the  same  should  be  adopted  or  used  by  the  pub- 
lic. Grants  are  always  to  be  interpreted  in  reference  to 
monuments  and  circumstances  existing  at  the  time,  and  can- 
not b&  extended  so  as  to  include  other  lands  by  implication 
or  by  conjecture  that  possibly  had  the  parties  foreseen  changes 
in  matters  affecting  the  grant,  they  might  have  made  it  in 
other  or  different  terms.  {Falls  Village  Waterpower  Co.  v. 
Tibbetts,  31  Conn.,  165 ;  WeiO^rod  v.  O,  and  If.  W.  R.  R.  Co., 
18  Wis.,  35;  Banks  v.  Ogden,  supra;  Tibbetts  v.  EsteSj  52 
Me.,   566 ;  Kirkham  v.   Sharp^   1   Whart.,  323 ;    Cook  v. 
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McClure^  58  N.  F.,  437.)  The  defendant  acquired  no  title 
either  vested  or  contingent,  in  any  part  of  the  street  as  desig- 
nated on  tlie  map,  in  reference  to  which  his  lot  was  granted 
by  the  original  proprietors. 

The  only  other  question  presented  by  the  record  is  as  to 
the  claim  of  the  defendant  to  an  easement  in  the  premises  in 
question.  The  general  rule  is,  that  where  the  owner  of  land 
in  a  city  lays  out  a  street  through  it  and  sells  lots  on  each 
side  of  the  street,  the  public  have  an  easement  of  way  or 
right  of  passage,  although  it  may  not  become  a  public  high- 
way in  the  ordinary  sense  of  that  term  until  the  dedication  is 
accepted  and  the  street  adopted  by  the  corporation,  and  the 
grantees  of  the  lots  are  entitled  as  purchasers  to  have  the 
interval  or  space  of  ground  left  open  forever  as  a  street,  and 
to  the  right  of  using  the  way  for  every  purpose  that  may  be 
usual  and  reasonable  for  the  accommodation  of  the  granted 
premises.  Neither  the  corporation  of  the  city,  or  the  State 
authorities,  or  the  grantor  can  do  any  act  to  impair  this  right 
or  restrict  the  grantees  in  the  enjoyment  of  it. 

The  lot  owners  having  the  right  to  this  easement  may 
exclude  the  owner  of  the  soil  himself.  {Kirkham  v.  Sharps 
supra ;  In  re  Twenty-ninth  St.^  N.  F.,  1  Hill,  189.)  When 
land  is  granted  bounded  on  a  street  or  highway  there  is  an 
implied  covenant  that  there  is  such  a  way,  that  so  far  as  the 
grantor  is  concerned  it  shall  be  continued,  and  that  the 
grantee,  his  heirs  and  assigns  shall  have  the  benefit  of  it. 
{Parker  v.  Smithy  17  Mass.,  413 ;  Parker  v.  Framingham^ 
8  Met.,  260 ;  BisseU  v.  N.  Y.  C.  R,  R.  Co.^  mpra ;  Fax  v. 
The  Union  Sugar  Refinery,  109  Mass.,  292.)  The  defendant 
did  not,  by  his  assertion  of  right  to  the  fee  and  inclosing  the 
land,  destroy  or  extinguish  his  right  to  the  easement.  His 
action,  based  upon  the  idea  that  he  owned  the  fee  of  the 
street,  that  the  lesser  was  merged  in  the  greater  estate,  was 
no  evidence  of  his  intention  to  surrender  the  easement  for 
the  benefit  of  the  owner  of  the  soil,  should  his  claim  to  the 
fee  prove  to  be  ungrounded.  An  attempt  to  use  the  premises 
as  owner  of  the  fee  did  not  indicate  or  tend  to  prove  an  intent 
SicKBLS  —  Vol.  XIX       10 
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to  abandon  the  easement.  Mere  non-user  would  not  extin- 
guish the  easement,  neither  does  a  claim  inconsistent  with 
the  easement  have  that  effect.  {Sfnyles  v.  Hastings,  22  !N. 
T.,  217 ;  Eayfard  v.  Spokesfield,  100  Mass.  491 ;  Ward  v. 
Ward,  7  Exch.,  838 ;  Hale  v.  Oldrayd,  14  M.  &  W.,  789 ; 
lAmell  V.  Smith,  3  C.  B.  [N.  S.],  120.) 

But  it  is  urged  in  behalf  of  the  plaintiff  that  the  defend- 
ant, by  fencing  in  the  locfm  in  quo,  abandoned  the  easement, 
and  that  by  such  abandonment  it  was  extinguished  and  gone 
forever.  It  is  not  easy  to  define  what  acts  of  the  owner  of 
an  easement  could  operate  to  extinguish  the  same ;  but  in  all 
cases  the  act  must  be  judged  by  the  intention  indicated  by  it, 
and  nothing  short  of  an  intention  to  abandon  the  right  will 
operate  to  extinguish  it,  unless  other  persons  have  been  led 
by  such  acts  to  treat  the  servient  estate  as  if  free  of  the  ser- 
vitude. In  such  case  the  easement  could  not  be  resumed 
without  doing  injustice  to  those  who  have  acted  upon  the 
faith  that  it  was  abandoned,  and  upon  the  appearance  of 
abandonment.  (Washburn  on  Easements,  543.)  Stokoe  v. 
Singers  (8  E.  &  B.,  31)  ;  Corfiing  v.  Gould  (16  Wend.,  531) 
and  Grain  v.  JFbx  (16  Barb.,  184),  were  decided  mainly  upon 
the  theory  of  an  estoppel,  the  court  in  each  of  the  cases  lay- 
ing stress  upon  the  fact  that  the  owners  of  the  easements 
claimed  had,  by  their  acts  and  the  manner  in  which  they  had 
built  upon  the  premises,  induced  the  parties  subsequently 
acquiring  title  to  the  servient  premises  to  believe  that  they 
were  free  from  the  burthen  of  the  easement.  But  where 
there  has  been  no  change  in  the  title,  and  parties  have  not 
been  led  to  change  their  position  or  condition  in  consequence 
of  the  acts  of  the  owner  of  the  easement,  and  the  latter  can 
resume  the  easement  without  injury  to  the  rights  of  any  one, 
he  may  do  so,  although  he  may  temporarily  cease  to  use  the 
same,  or  his  acts  may  be  inconsistent  with  the  existence  of  the 
easement.  {Stokoe  v.  Singers,  supra  /  LoveU  v.  Smith, 
supi*a.)  In  this  case  the  act  of  the  defendant  in  inclosing  the 
locus  in  quo,  must  be  referred  to  a  purpose  other  than  to 
abandon  the  easement.    Both  parties  claimed  to  be  the  abso* 
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lute  owners  of  the  land  inclosed ;  the  plaintiff  claiming  that 
by  the  change  in  the  line  of  the  street,  it  was  discharged  of 
the  easement  in  favor  of  the  plaintiff  in  respect  to  his  lot, 
and  of  the  public;  and  the  defendant  claiming  that  by  the 
same  change  in  the  line  of  the  street  the  boundary  line  of 
his  lot  was  upon  the  line  of  the  street  as  changed.  The 
iuclosure  was  with  a  view  to  the  benefits  which  would  result 
in  any  controversy  that  might  arise  from  actual  possession, 
and  not  with  intent  to  abandon  the  easement  if,  in  fact,  his 
boundary  line  was  upon  the  street  as  originally  designated. 
I'he  inclosure  was  the  result  of  a  mistake  as  to  the  limits  of 
his  grant,  rather  than  evidence  of  an  intent  to  abandon  the 
right  to  a  street  upon  the  westerly  line  and  adjoining  his  lot 
as  the  boundary  should  be  finally  determined. 

It  is  also  claimed  in  behalf  of  the  plaintiff  that  the  defend- 
ant,, having  taken  exclusive  possession  of  the  premises  in  dis- 
pute, the  judgment  should  have  been  without  qualification  in 
respect  of  the  easement  claimed.  In  support  of  this  propo- 
sition he  cites  Williams  v.  N.  Y.  C.  Railroad  (16  N.  Y.,  97); 
Carpenter  v.  0.  and  S,  Railroad  (24  id.,  655) ;  Wager  v.  The 
Troy  Union  Railroad  (25  id.,  523) ;  Perrin  v.  N.  Y.  Cent. 
Railroad  (36  id.,  120).  In  the  first  three  cases  referred  to 
the  defendants  were  trespassers,  having  no  right  to  occupy 
the  locus  in  quo  for  any  purpose ;  and  in  the  last  case  cited 
a  judgment  for  the  plaintiff  was  reversed  by  this  court;  so 
tliat  nothing  is  decided  affecting  the  question  now  made. 
The  plaintiff  here  was  not,  as  against  the  defendant,  entitled 
to  a  judgment  without  qualification,  and  which  might  be  held 
to  destroy  the  easement.  A  judgment  for  the  possession,  sub- 
ject to  the  easement,  gave  it  all  to  which  it  was  entitled. 

The  General  Term  of  the  Supreme  Court  properly  modi- 
fied the  judgment  at  the  Circuit  by  qualifying  the  right  of 
the  plaintiff,  who  was  not  entitled  to  the  possession  abso- 
lutely and  divested  of  the  easement  of  the  defendant.  A 
judgment  against  the  defendant,  giving  the  plaintiff  as  owner 
in  fee  an  unqualified  judgment  for  the  possession,  would  have 
been  erroneous,  and  only  led  to  additional  litigation,  in  which 
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neither  party  could  have  gained  any  thing.  The  judgment 
appealed  from  establishes  the  rights  of  the  parties  according 
to  well  settled  legal  principles,  and  must  be  affirmed. 

As  both  parties  fail  in  their  appeal,  the  affirmance  should 
be  without  costs  to  either  party,  as  against  the  other,  in  this 
court. 

All  concur. 


Judgment  affirmed. 
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Elias    G.  Beown,    Appellant,  v.  ELenbt    L.  Volkening, 

impleaded,  etc..  Respondent. 

One  who  seeks  to  establish  a  right  in  hostility  to  a  recorded  title  to  or 
security  upon  land,  under  and  by  virtue  of  a  prior  unrecorded  convey- 
ance or  prior  equities,  must  show  actual  notice  to  the  subsequent  pur- 
chaser of  his  rights,  or  prove  circumstances  such  as  would  put  a  prudent 
man  upon  his  guard  and  from  which  actual  notice  may  be  inferred  and 
found. 

The  possession  which  will  be  equivalent  to  actual  notice  to  a  subsequent 
purchaser  must  be  an  actual,  open  and  visible  occupation,  inconsistent 

•  with  the  title  of  the  apparent  owner  by  the  record;  not  equivocal,  occa- 
sional, or  for  a  special  or  temporary  purpose.  Ck>nstructive  possession 
will  not  suffice. 

The  principle  of  constructive  notice  will  not  apply  to  an  uninhabited  and 
unfinished  dwelling-house.    (Foloer,  J.,  dissents.) 

One  asserting  a  right  under  a  mortgagor  prior  to  the  mortgage,  is  a  proper 
party  to  an  action  for  foreclosure  or  the  mortgage  and  the  question  of 
priority  is  proper  to  be  determined  in  the  action. 


(Argued  January  20,  1876;  decided  February  1,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York, 
affirming  a  judgment  in  favor  of  defendant  Volkening,  entered 
upon  a  decision  of  the  court. 

This  action  was  brought  for  the  foreclosure  of  a  mortgage 
given  by  Decker  to  plaintiff  upon  a  house  and  lot  in  the  city 
of  New  York.     The  answer  of  defendant  Volkening,  who 
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alone  defended,  alleged,  among  other  things,  that  at  the  time 
plaintiff's  mortgage  wns  exeonted  he  was  the  equitable  owner 
of  the  premises,  and  that  before  the  commencement  of  this 
action  the  same  were  conveyed  to  him  by  Decker. 

He  further  alleged  and  proved  that,  prior  to  the  execution 
of  the  mortgage  in  January,  1872,  Decker,  who  was  then 
building,  upon  the  premises  in  question  and  upon  adjoining 
lots  owned  by  him,  nineteen  dwelling-houses,  agreed  with 
Volkening  to  sell  him  the  premises,  the  consideration  to  be 
paid  in  mantels,  mirrors  and  hall  tiling  to  be  furnished  by 
Volkening  for  the  nineteen  houses.  Decker  agreeing  to  com- 
plete the  house  and  deed  it  to  Volkening  on  the  first  day  of 
May,  then  next ;  that  Volkening  fully  performed  the  agree- 
ment on  his  part.  Said  defendant  also  alleged  that  prior  to 
the  execution  of  the  mortgage  he  had  taken  possession  of  the 
premises  under  said  agreement,  and  that,  at  the  time  of  taking 
his  mortgage,  plaintiff  had  full  notice  of  all  the  facts  and  of 
defendant's  rights  and  equities.  Upon  the  subject  of  posses- 
sion the  court  found  as  follows: 

"  That  prior  to  the  execution  of  the  mortgage  in  said  com- 
plaint mentioned,  and  on  or  about  the  15th  day  of  June,  1872, 
said  Decker  had  surrendered  the  keys  of  the  house  to  said 
Volkening  and  said  Volkening  had  entered  into  and  had  the 
actual  and  exclusive  possession  of  the  premises  in  said  mort- 
gage mentioned  and  described  as  purchaser  thereof,  under  and 
in  pursuance  of  an  agreement  made  and  entered  into  by  and 
between  him  and  said  Peter  P.  Decker,  in  January,  1872,  for 
the  sale  and  conveyance  thereof  by  said  Decker  to  him,  and 
had  made  various  alterations  and  improvements  in  the  dwell- 
ing-house thereon  exceeding,  $2,000  in  value,  and  had,  prior 
to  July,  1872,  so  far  performed  said  agreement  on  his  part 
and  paid  the  full  consideration  in  said  agreement  mentioned, 
that  he  had  become  entitled  to  a  specific  performance  thereof 
by  said  Peter  P.  Decker,  and  to  a  conveyance  to  him  by  said 
Decker  and  wife,  free  from  any  such  incumbrances  thereon 
as  that  subsequently  attempted  to  be  created  by  the  said 
mortgage  to  the  plaintiff. 
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That  snch  possession  of  said  Yolkening  so  continued,  and 
at  the  time  of  the  execution  of  said  mortgage  was  actual  and 
exclusive  and  could  have  been  easily  ascertained  by  the  plain- 
tiff by  inquiry  on  said  premises." 

And,  as  matters  of  law : 

"  That  such  possession  of  said  premises  by  said  Volkening, 
as  such  equitable  owner,  was  notice  to  the  plaintiff  of  his 
rights ;  that  the  plaintiff  was  not  a  purchaser  or  incumbrancer 
of  the  said  premises  in  good  faith,  and  that  the  mortgage  was 
not  a  valid  lien,  as  against  Yolkening,  and  thereupon  directed 
a  .dismissal  of  the  complaint  as  to  him.^'  Judgment  was 
entered  accordingly.     Further  facts  appear  in  the  opinion. 

Amasa  J.  Parker  for  the  appellant.  There  was  no 
possession  on  the  part  of  Volkening  that  was  equivalent  to 
actual  notice  to  plaintiff.     (3  Wash,  on  R.  P.  [3d  ed.],  123 ; 

4  Kent,  2  id.,  203 ;  Cook  v.  Travis,  20  N.  T.,  400,  402 ; 
Chesterfield  v.  Gardner,  5  J.  Ch.,  29;  Oouvemeur  v. 
Lynch,  2  Paige,  300 ;  Freeman  r.  Freeman,  43  N.  Y.,  34 ; 
Orimstone  v.  Carter,  3  Paige,  421-424;  TuttU  v.  Jackson, 

6  Wend.,  213 ;  Norcross  v.  Widgery,  2  Mass.,  608 ;  De  Ruy- 
ter  V.    Trustees,   etc.,   2  Barb.  Ch.,  555 ;    Brice  v.    Brice, 

5  Barb.,  533 ;  Bv^k  v.  Holloway^s  Devisees,  2  J.  J.  Marsh., 
180;  Troup  v.  HurTJbut,  10  Barb.,  354;  Moyer  v.  Hinman, 
3  Kern.,  180;  Webster  v.  Van  Steenhergh,  46  Barb.,  211; 
Merithrew  v.  Andrews,  43   N.  T.,   34;  Trustees,   etc.,  v. 

Wheeler^  59  Barb.,  585 ;  Rupert  v.  Mack,  15  111.,  540 ; 
Colhy  V.  Kenniston,  4  N.  H.,  262;  Patten  v.  Moore,  32  id., 
382 ;  Campbell  v.  Brackenhridge,  8  Blackf .,  471 ;  Coleman 
V.  Barklew,  3  Dutch.,  357;  Hohnes  v.  Stout,  2  Stoct.,  419; 
McMeehan  v.  (jhriffing,  3  Pick.,  149;  Fassett  v.  Smith, 
23  N.  Y.,  252;  Fmmons  v.  Murray,  16  N.  H.,  385 ;  Smith 
V.  Yule,  31  Gal.,   180;  Bell  v.   Twilight,  32  N.  H.,  500; 

Wygatt  v.  Elam,  23  Geo.,  201 ;  Truesdale  v.  Ford,  37  111., 
210 ;  BiUingUm  v.  Welsh,  5  Bin.,  129 ;   White  v.  Wakefield, 

7  Sim.,  401.)  The  onus  was  on  defendant  to  show  that 
plaintiff  was  a  purchaser  with  notice,  and  such  proof  must  be 
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clear  and  satisfactory  beyond  doubt.  ( Ware  v.  ^gmont,  4 
De  G.,  M.  &  G.,  460 ;  1  Phil.  Ev.,  601 ;  Broom's  Leg.  Max. 
[6th  Am.  ed.],  699;  Jackson  v.  Burger,  10  J.  R.,  426; 
Williamson  v.  Brown,  15  N.  Y.,  354 ;  Fort  v.  Burch,  6 
Barb.,  60 ;  Newton  v,  McLean,  41  id.,  288 ;  Wilson  v. 
McCuUoch,  23  Penn.  St.,  440;  Dey  v.  Dunham,  2  J.  Ch., 
182 ;  Jackson  v.  Van  Valkenbergh,  8  Cow.,  260 ;  Cambridge* 
VaL  Bk.  V.  Delano,  48  N.  T.,  826  ;  2  Sugd.  V.  and  P.  [8th 
Am.  ed.,  1873],  484,  485;  Butler  v.  Stevens^  26  Me.,  484; 
Mara  v.  Pierce,  9  Gray,  306.)  Defendant  was  bound  to  show 
that  plaintiflF  knew  of  possession  by  Volkening.  {Chesterman 
V.  Gardner,  5  J*.  Ch.,  29 ;  Grim^tone  v.  Carter,  3  Paige,  421 ; 
Stuyvesant  v.  Hall,  2  Barb.  Ch.,  151 ;  Troup  v.  Hurlhut,  10 
Barb.,  354 ;  Oouvemeur  v.  Lynch,  2  Paige,  300 ;  Tuttle  v. 
JackBon,  6  Wend.,  213-226 ;  De  Ruyter  v.  Trustees,  etc,,  2 
Barb.  Ch.,  555-558 ;  Brice  v.  Brice,  5  Barb.,  533 ;  William- 
son V.  Brown,  15  N.  Y.,  354 ;  Cook  v.  Travis,  20  id.,  400 ; 
Fassett  V.  Smith,  23  id.,  255 ;  Williamson  v.  Brown,  15  id., 
361 ;  Newton  v.  McLean,  41  Barb.,  288 ;  Merithrew  v. 
Andrews,  44  id.,  200 ;  Baker  v.  Bliss,  39  N.  Y.,  70 ;  Jones 
V.  Smith,  1  Hare,  55 ;  Le  Neve  v.  Le  Neve,  Amb.,  436 ; 
Miles  V.  Langley,  I  R.  &  Myl.,  39 ;  Rogers  v.  Jones,  8  N.  H., 
264;  Nutting  v.  Herbert,  37  id.,  346.)  If  no  actual 
knowledge  of  facts  is  shown,  it  must  appear  that  the  party 
willfully  neglected  inquiry  to  avoid  information  to  an  extent 
to  show  fraud.  {Kellogg  v.  Smith,  20  N.  Y.,  18  ;  Baker  v. 
Bliss,  39  id.,  70 ;  Curtis  v.  Munday,  3  Mete,  405  ;  Doyle  v. 
Tras,  4  Seam.,  202;  Holmes  v.  Stout,  2  Stockt.,  419;  Dey  v. 
Dunham,  2  J.  Ch.,  182 ;  Jackson  v.  Burgot,  10  J.  R.,  462 ; 
1  Story  Eq.,  §  397.) 

Samuel  Hand  for  the  respondent.  The  actual  possession 
of  the  premises  by  defendant,  under  the  contract  with 
Decker,  was  notice  to  all  of  all  his  equitable  rights  in  and 
title  to  the  premises.  {Moyer  v.  Himnan,  3  Kern.,  180 ; 
Bk.  of  Orleans  v.  Flagg,  3  Barb.  Oh.,  316 ;  Tui£le  v.  Jackr 
son,  6  Wend.,  213-226  ;  Gouvemeur  v.  Lynch,  2  Paige,  300 ; 
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De  Ruyter  v.  Trustees^  eto.y  2  Barb.  Ch.,  565 ;  Tritstees,  etc. 
V.  Wheeler^  59  Barb.,  685 ;  4  Kent's  Com.  [2d  ed.],  203 ; 
La/oerty  v.  Moore^  33  N.  Y.,  658.)  It  was  not  necessary  that 
there  should  be  a  living  in  and  dwelling  upon  the  premises. 
(French  v.  Carhart^  1  Comst.,  107;  Haraha  v.  Eeid^  45 
N.  T.,  418.)  It  was  not  necessary  that  the  possession  of  the 
•  equitable  owner  must  be  known  by  the  purch^er.  (6  Wend., 
226;  2  Paige,  300;  2  Barb.  Cli.,  568;  5  Barb.,  533-548; 
59  id.,  616, 617.) 

Allen,  J.  The  findings  of  fact  by  the  learned  judge  by 
whom  the  action  was  tried  are  equivocal.  Head  as  a  whole, 
they  only  imply  of  necessity  a  constructive  possession  of  the 
premises,  a  mere  power  over  them  by  the  respondent.  They 
come  far  short  of  showing  an  actual  use  and  occupation  by 
him.  The  delivery  of  the  possession  to  him  by  Decker  was 
symbolical,  by  a  surrender  cf  the  keys  of  the  house,  and  the 
actual  and  exclusive  possession,  and  the  expenditure  of  moneys 
in  making  alterations  and  improvements  in  the  house  as  stated 
in  the  findings,  must  be  regarded  in  the  connection  in  which 
the  statements  are  found,  as  but  the  continuance  of  that  con- 
structive possession  commenced  and  evidenced  by  the  delivery 
of  the  keys.  The  cautious  finding  or  statement  of  the  judge 
that  such  possession,  so  continued,  could  have  been  easily 
ascertained  by  the  appellant  by  inquiry  on  said  premises, 
without  indicating  that  there  was  an  actual  occupant  of  whom 
such  inquiry  could  have  been  made,  tends  strongly  to  show 
that  the  learned  judge  used  the  word  possession,  as  distinct 
from  that  of  actual  occupation,  and  in  its  strictly  technical 
sense.  Possession  means  simply  the  owning  or  having  a 
thing  in  one's  own  power;  it  may  be  actual,  or  it  may  be 
constructive.  Actual  possession  exists  where  the  thing  is  in 
the  immediate  occupancy  of  the  party ;  constructive  is  that 
which  exists  in  contemplation  of  law,  without  actual  personal 
occupation. 

Had  the  judge  intended  to  find  an  actual,  visible  occupa- 
tion of  the  premises  by  the  respondent,  he  would,  with  his 
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usual  accuracy,  have  bo  fbund,  in  terms,  and  not  by  argument 
found  a  possession  merely,  which  from  the  circumstances 
stated  as  establishing  such  possession,  show  a  constructive 
possession,  as  that  term  is  understood  in  the  law.  If  the 
evidence  is  referred  to,  to  give  effect  to  the  findings  and 
judgment,  it  entirely  fails  to  establish  any  thing  more  than 
the  merest  constructive  possession  in  the  respondent,  and  that 
of  a  very  doubtful  character.  So  that,  while  in  cases  where 
the  findings  of  fact  are  doubtful  and  may  be  insufiScient 
unexplained,  to  sustain  the  judgment,  the  evidence  may  be 
resorted  to  in  aid  of  the  interpretation  and  in  support  of  the 
judgment ;  a  reference  to  the  testimony  in  this  case  shows 
that  a  finding  of  actual  and  visible  occupation,  such  an  occu- 
pation as  is  required  (as  well  in  law  as  in  equity)  to  break  in 
upon  the  registry  laws,  would  have  been  without  evidence 
and  erroneous. 

The  testimony,  viewed  in  its  most  favorable  light  for  the 
respondent,  shows  that  he  did  not  at  any  time  accept  the 
house  from  Decker,  his  grantor,  as  finished  and  completed 
until  long  after  the  mortgage  to  the  plaintiff ;  that  until  late 
in  the  fall  he  was  urging  Decker  to  complete  the  house  as  he 
had  agreed,  and  complaining  that  it  was  not  done,  and  did 
not  accept  the  deed  thereof  until  November.  The  work 
which  he  did  upon  the  house  after  the  delivery  of  the  keys 
in  June,  was  performed  by  mechanics  and  laborers,  and  sub- 
stantially in  the  execution  of  his  agreement  with  Decker,  for 
work  upon  the  nineteen  houses  which  Decker  was  building, 
including  the  one  upon  the  mortgaged  premises.  The  fact 
that  the  work  put  upon  the  house  in  question  by  the  respond- 
ent, was  of  a  better  character  and  more  expensive  than  was 
put  upon  the  other  houses,  or  than  he  was  bound  to  put 
upon  this,  did  not  vary  the  character  of  the  act,  or  give  any 
particular  significance  to  it  as  affecting  the  plaintiff,  or  third 
persons.  Whether  Decker  had  or  had  not  men  at  work  upon 
the  house  during  the  same  time  may  be  doubtful  upon  the 
evidence,  and  the  fact  is  not  found.  The  only  possession  of 
the  respondent  was  by  having  laborers  and  mechanics  at  work 
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npoD  an  nnfiniBhed  house,  one  of  a  block  of  nineteen  houses, 
the  record  title  to  which  was  io  Decker,  and  to  which  the 
respondent  had  no  paper  title,  with  nothing  to  indicate  any 
difference  in  the  proprietorship  or  the  direction  of  the  work 
between  this  house  and  any  of  the  other  eighteen  houses. 
There  was  no  one  remaining  or  staying  permanently  in  the 
house  until  long  after  the  giving  of  the  mortgage  to  the 
plaintiff.     It  was  an  unfinished  and  unoccupied  house. 

In  view  of  the  undisputed  evidence,  and  of  the  peculiar 
language  of  the  findings  of  fact,  we  are  constrained  to  hold 
that  an  actual,  visible  occupation  of  the  premises  by  the 
respondent,  was  neither  proved  or  found,  and  had  the  fact  been 
so  found  by  the  judge  it  would  have  been  error  for  which  the 
judgment  would  have  been  reversed.  The  protection  which 
the  registry  law  gives  to  those  taking  titles  or  security  upon 
land  upon  the  faith  of  the  records,  should  not  be  destroyed 
or  lost,  except  upon  clear  evidence  showing  a  want  of  good 
faith  in  the  party  claiming  their  protection,  and  a  clear 
equity  in  him  who  seeks  to  establish  a  right  in  hostility 
to  him.  Slight  circumstances,  or  mere  conjecture,  should 
not  suffice  to  overthrow  the  title  of  one  whose  deed  is 
firat  on  record.  The  statute  makes  void  a  conveyance  not 
recorded  only  as  against  a  subsequent  purchaser  in  good  faith 
and  for  a  valuable  consideration.  (1  R.  S.,  766,  §  1.)  Actual 
notice  of  a  prior  unrecorded  conveyance,  or  of  any  title, 
legal  or  equitable,  to  the  premises,  or  knowledge  and  notice 
of  any  facts  which  should  put  a  prudent  man  upon  inquiry, 
impeaches  the  good  faith  of  the  subsequent  purchaser. 

There  should  be  proof  of  actual  notice  of  prior  title,  or 
prior  equities,  or  circumstances  tending  to  prove  such  prior 
rights,  which  affect  the  conscience  of  the  subsequent  pur- 
chaser. Actual  notice,  of  itself,  impeaches  the  subsequent 
conveyance.  Proof  of  circumstances,  short  of  actual  notice, 
w^hich  should  put  a  prudent  man  upon  inquiry,  authorizes  the 
court  or  jury  to  infer  and  find  actual  notice.  The  character 
of  the  possession  which  is  sufficient  to  put  a  perison  upon 
inquiry,  and  which  will  be  equivalent   to  actual  notice  of 
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rights  or  equities  in  persons  other  than  those  who  have  a  title 
upon  record,  is  very  well  established  by  an  unbroken  current 
of  authority.  The  possession  and  occupation  must  be  actual, 
open  and  visible ;  it  must  not  be  equivocal,,  occasional,  or  for 
a  special  or  temporary  purpose ;  neither  must  it  be  consistent 
with  the  title  of  the  apparent  owner  by  the  record. 

In  Mayer  v.  Hinman  (3  Kern.,  180)  the  plaintiff  was  in 
actual  possession  of  farming  lands,  under  a  contract  of  pur- 
chase, and  that  circumstance  was  held  notice  to  all  persons 
who  had  subsequently  become  interested  in  the  premises,  of 
all  the  plaintiff's  rights  under  his  contract.  De  Ruyter  v. 
The  Trustees  of  St.  Peter's  Church  (2  Barb.  Oh.,  555)  was  a 
case  of  actual  possession  and  use  of  the  premises,  and  such 
possession  was  held  constructive  notice  of  the  rights  of  the 
occupant.  Oouverneur  v.  Lynch  (2  Paige,  300)  was  like 
Moyer  v.  Hinman  {supra).  Chief  Justice  Parsons,  in  Nor- 
cross  V.  Widgery  (2  Mass.,  508),  says :  "  This  notice  may  be 
express,  or  it  may  be  implied  from  the  first  purchaser  being  in 
the  open  and  exclusive  possession  of  the  estate  under  his 
deed."  The  same  doctrine  is  held  in  CoU>y  v.  Kenniston  (4 
N.  H.,  262),  and  both  cases  are  cited  with  approval  by  the 
chancellor  in  Tuttle  v.  Jackson  (6  Wend.,  213).  In  T^e 
Bank  of  Orleans  v.  Flagg  (3  Barb.  Oh.,  316)  it  was  held 
that  the  actual  possession  of  the  premises  by  the  tenant  of  a 
purchaser  was  constructive  notice  to  subsequent  mortgagees 
of  the  equitable  rights  of  such  purchaser.  I  have  met  with 
no  case  in  which  any  thing  short  of  actual,  visible,  and  as  is 
said  in  some  cases,  notorious  possession  of  premises,  has  been 
held  constructive  notice  of  title  in  a  claimant.  (See  Chester- 
man  v.  Gardner^  5  J.  Oh.,  29  ;  Orinstone  v.  Carter^  3  Paige, 
421  ;  Cook  v.  Trams,  20  N.  Y.,  400 ;  Webster  v.  Van  Steen- 
herghy  46  Barb.,  212.)  All  the  cases  agree  that  notice  will 
not  be  imputed  to  a  purchaser  except  where  it  is  a  reasonable 
and  just  inference  from  the  visible  facts.  Neither  will  the 
principles  of  constructive  notice  apply  to  unimproved  lauds, 
nor  to  cases  where  the  possession  is  ambiguous  or  liable  to  be 
misunderstood.    {Patten  v.  Moore,  32  N.  H.,  382.)    It  should 
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not  apply  within  the  same  principle  to  an  uninhabited  and 
unfinished  dwelling-house ;  there  must  be  a  posseeeion  actual 
and  distinct,  and  manifested  by  such  acts  of  ownership  as 
would  naturally  be  observed  and  known  by  others. 

The  using  of  lands  for  pasturage  or  for  cutting  of  timber 
is  not  such  an  occupancy  as  will  charge  a  purchaser  or  incum- 
brancer with  notice.  (Coleman  v.  BarMeWy  3  Dutch.,  357  ; 
McMechan  v.  Oriffiiigy  8  Pick.,  149  ;  Holmes  y.  StoiUj  10  N. 
J.  Eq.,  419 ;  see  also,  Fassett  v.  Smith,  23  N.  T.,  252.) 

It  cannot  be  said,  either  upon  the  cautious  findings  of  the 
learned  judge  or  upon  the  evidence,  that  the  respondent  was 
the  open,  actual  occupant  of  the  houses,  either  by  himself  or 
by  tenants,  or  that  there  were  any  open,  visible  acts  of  own- 
ership, by  the  respondent,  of  the  mortgaged  premises,  which 
the  public  or  third  persons  would  be  likely  to  notice,  or 
which  would  suggest  an  inquiry  into  his  claim,  or  which 
would  evince  bad  faith  or  gross  neglect  should  a  party  deal- 
ing in  respect  to  the  premises  neglect  to  make  inquiry. 

The  judgment  should  be  reversed  and  a  new  trial  granted. 

To  obviate  an  objection  suggested  by  the  learned  counsel 
for  the  appellant,  and  which  may  be  made  upon  a  second 
trial,  although  not  made  before,  it  is  proper  to  state  that  Vol- 
kening  was  a  proper  party  defendant,  and  his  rights  can 
properly  be  determined  in  this  action.  Whether  his  equities 
are  prior  and  superior  to  the  rights  of  the  plaintiff  under  his 
mortgage,  or  junior  and  subordinate  thereto,  must  necessa- 
rily be  determined  in  the  judgment  for  a  foreclosure  of  the 
plaintiff's  mortgage.  {Bank  of  Orleans  v.  Flagg^  supra.) 
Volkening  is  not  contesting  the  title  of  the  mortgagor,  but 
simply  asserts  a  right  under  him  prior  in  point  of  time  to  the 
mortgage.  The  question  of  priority  between  the  two  is  neces- 
sarily involved  in  the  action,  and  proper  to  be  determined  in  it. 

Church,  Ch.  J.,  Kapallo  and  Milleb,  JJ.,  concur. 
Andrews  and  Earl,  JJ.,  concur  in  result,  on  the  ground  that 
the  evidence  does  not  warrant  a  finding  of  actual  and  exclus- 
ive occupation  by  Volkening  prior  to  or  at  the  time  plain- 
tiff's mortgage  was  executed.     Foloer,  J.,  dissents. 

Judgment  reversed. 
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The  Standard  Oil  Company,  Appellant,  v.  The  Triumph 

Insurance  Company,  Bespondent. 

An  insurance  broker  employed  by  a  party  to  effect  insurance  for  him  may 
be  regarded  by  the  insurer  as  clothed  with  full  authority  to  act  for  his 
principal  in  procuring,  modifying  or  canceling  policies;  and  bis  acts  in 
these  respects  are  binding  upon  his  principal. 

In  an  actioa  upon  a  policy  of  fire  insurance  defendant  claimed  and  proyed 
that  the  policy  was  surreodered  to  defendant  for  cancellation  and  was 
canceled  before  the  loss.  Plaintiff  claimed  that  such  surrender  was  by 
mistake.  The  court,  before  whom  the  action  was  tried,  did  not  find  as 
a  fact  the  mistake  claimed,  but  in  the  conclusions  of  law,  held  that  the 
return  of  the  policy  indorsed  for  cancellation,  although  by  mistake, 
would  defeat  the  action.  Upon  settlement  of  the  case  plain  tiffs  counsel 
requested  the  judge  to  find  the  mistake;  this  he  refused  to  do.  The 
evidence  as  to  the  mistake  was  not  conclusive.  Eeld,  that  upon  the 
report  itself  the  conclusion  of  law  could  not  be  disturbed  as  it  could  not 
be  determined  therefrom  that  the  court  would  have  found  a  mistake; 
that  the  subsequent  refusal  so  to  find  was  equivalent  to  a  finding  against 
the  fact;  but  if  regarded  as  a  refusal  to  find  either  way  the  remedy  of 
the  party  was  by  motion  to  compel  a  finding. 

The  policy  was  obtained  by  a  broker  employed  by  plaintiff.  It  contained 
a  clause  giving  defendant  power  to  raise  the  rate  of  insurance.  Defend- 
ant's agent  notified  the  broker  that  it  would  raise  the  rate  one  per  cent. 
The  broker  assented  and  agreed  to  bring  the  policy  to  have  it  indorsed 
thereon;  this  he  did  not  do.  Defendant  was  allowed  to  prove,  under 
objection,  the  custom  among  brokers  in  the  city  to  consider  the  matter 
concluded,  unless  such  indorsement  was  made,  allowing  a  reasonable 
time  to  bring  the  policy  for  that  purpose.    Bdd,  no  error. 

Defendant  was  permitted  to  show  entries  upon  the  broker's  book  showing 
the  cancellation  of  the  policy.  These  were  objected  to  unless  evidence 
was  given  showing  that  plaintiff  had  knowledge  of  them.  The  objec- 
tion was  overruled,  ffeld,  no  error;  that  the  evidence  was  competent 
as  bearing  upon  the  question  of  mistake  and  upon  the  credibility  of  the 
broker  and  his  clerks,  who  were  witnesses  for  plaintiff. 

(Argued  January  20,  1876;  decided  February  1,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  affirming  a  judgment 
in  favor  of  defendant  entered  upon  a  decision  of  the  court  on 
trial  without  a  jury.  (Reported  below,  3  Hun,  691 ;  6  T.  & 
C,  300.) 
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This  action  was  upoD  a  policy  of  fii*e  iDsarance.  Tho 
court  found  the  following  facts,  among  others:  That  the 
plaintiff,  The  Standard  Oil  Company,  employed  the  Lords, 
who  were  brokers  in  New  York  city,  to  secure  from  the 
defendants  a  policy  of  insurance  for  $5,000  on  its,  plain- 
tiff's, property,  situate  in  Kings  county ;  that  said  Lords  were 
plaintiff's  agents  for  said  purpose,  and  were  also  plaintiff's 
agents  generally  for  placing  and  keeping  upon  plaintiff's 
property  a  large  line  of  insurance.  That  defendant's  agents, 
Messrs.  Burlingame  &  Bankin,  issued  said  policy  May  31, 
1872,  fixing  the  premium  at  the  rate  of  five  per  cent,  and 
reported  the  same  to  defendant  at  its  home  office  at  Cincin- 
nati, Ohio.  That  it  was  one  of  the  express  conditions  of  said 
policy  that  ^'if  the  company  shall  so  elect  it  shall  be  optional 
with  the  company  to  cancel  this  policy,  which  shall  cease  on 
notice  being  given  to  the  assured,  or  his  or  their  representa- 
tives, of  its  decision  to  do  so." 

It  was  also  another  express  condition  of  said  policy,  that 
^'  no  insurance,  or  renewal  thereof,  shall  be  considered  bind- 
ing until  the  actual  payment  of  the  premium."  No  premium 
was  ever  paid  to  defendant  or  its  agents,  but  plaintiff's  agents 
had  an  open  account  with  defendant's  agents,  in  which,  by  an 
agreement  between  them,  they,  plaintiff's  agents,  entered  at 
the  time  the  policy  was  issued  a  credit  to  defendant's  agents 
of  five  per  cent,  which  was  assented  to  as  satisfactory  by  the 
latter,  settlements  being  made  between  said  agents  every 
thirty  days.  Defendant's  agents  received  instructions  from 
it  to  have  the  premium  raised  to  six  per  cent  or  cancel  the 
policy;  that  these  instructions  were  repeated  to  plaintiff's 
agents,  the  Lords,  sometime  in  June,  1872,  when  said  agents 
of  plaintiff  assented  to  said  increased  rate  and  agreed  to  bring 
the  policy  to  the  defendant's  agents  and  have  the  increased 
rate  indorsed  thereon.  It  was  a  well  known  custom  and  rule 
with  insurance  brokers  and  agents  in  New  York  and  Brook- 
lyn that  where  the  rate  of  premium  had  been  increased  upon 
the  policy  the  same  must  be  indorsed  upon  the  policy  before 
the  same,  under  the  increased  premium,  becomes  binding. 
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No  entry  of  the  increased  premium  was  made  or  credit  given 
by  the  Lords  on  their  books,  at  the  time  wlien  the  notice  was 
given,  that  the  rate  of  premium  must  be  increased  to  six  per 
cent  or  the  policy  canceled,  or  at  any  time;  and  the  increased 
premium  of  one  per  cent  was  never  paid,  tendered  or  credited 
by  plaintiff  or  its  agents;  the  Lords  never  brought  the 
policy  to  have  the  inci*eased  premium  indorsed  thereon,  and 
the  same  never  was  indorsed  ypon  the  policy. 

On  the  twenty-fifth  July  a  messenger  from  the  Lords'  office 
brought  said  policy  to  the  agents  of  the  defendant,  at  its 
office  in  Brooklyn,  saying :  '^  It  is  returned  for  cancellation," 
and  defendants'  agents  received  and  filed  it  as  a  canceled 
policy.  On  the  policy,  in  the  handwriting  of  one  of  the 
Lords,  are  these  words,  "  Ret.  Co.,"  which  signified  "  return 
to  the  company ; "  that  "Ret.  Co."  was  synonymous  with 
^^  cancel  the  policy  "  in  the  language  and  customs  of  Lords' 
office.  They  were  used  as  synonymous  terms ;  that  in  all  of 
Lords'  books  the  policy  on  the  said  twenty-fifth  day  of  July 
was  entered  by  a  clerk  of  the  Lords  as  canceled,  the  amount 
of  the  original  five  per  cent  premium  credited  back  to 
defendants'  agents,  and  an  entry  made  in  said  books  that  the 
premium  was  to  be  returned  to  plaintiff. 

On  the  thirtieth  day  of  July  the  plaintiff's  property  cov- 
ered by  this  policy  took  fire  and  burned  up. 

The  evideuce  as  to  the  custom  of  brokers  in  case  of  increase 
of  rate  of  premium,  and  as  to  the  entries  on  the  Lords'  books, 
was  received  under  objection  and  exception.  The  latter  was 
objected  to,  unless  evidence  was  given  showing  that  the 
entries  were  brought  to  plaintifi''s  knowledge. 

The  court  found  as  conclusions  of  law  the  following,  among 
others : 

"  Without  passing  upon  the  question  of  fact  as  to  whether 
the  agents  of  the  plaintiff  intended  to  cancel  the  Triumph 
policy  or  not,  by  all  that  was  done  by  and  through  them  in 
that  behalf,  and  even  if  I  assume  that  there  was  a  valid  exist- 
ing contract  of  insurance  prior  to  the  old  policy  being  returned, 
and  that  the  defendant  had  waived  a  payment  of  the  increased 
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premium  and  an  indorsement  of  the  change  upon  the  policy 
(and  as  to  this  ktter  assumption  the  proof  was  quite  the 
reverse),  yet  the  fact  that  the  policy  was  returned  indorsed 
for  cancellation,  although  by  mistake,  and  permitted  to  remain 
in  possession  of  defendants'  agents  as  a  canceled  policy  until 
after  the  fire,  is  enough  to  defeat  this  action. 

Assuming  that  all  that  was  done  by  the  agents  of  the  plain- 
tiff in  the  return  and  cancellation  of  the  policy  was  done  by 
mistake,  yet  through  the  negligence  and  mistake,  then,  of  the 
plaintiff's  agents  the  defendants'  position  was  altered. 

Had  this  not  occurred,  the  defendants  might  have  procured 
this  policy  to  be  underwritten,  used  greater  diligence  in 
examining  the  risk,  and  perhaps  have  exercised  its  right  to 
increase  the  premium  or  cancel  the  policy. 

There  are  other  grounds  equally  and  perhaps  more  satis- 
factory upon  which  this  complaint  should  be  dismissed,  but 
it  is  unnecessary  to  allude  to  them  at  this  time,  the  decision 
here  being  put  upon  the  ground  that  the  plaintiff  must  bear 
the  loss  because  it  was  occasioned  by  a  mistake  of  its  own 
agent." 

Upon  the  settlement  of  the  case  the  plaintiff's  counsel 
requested  the  judge  to  find  that  the  policy  was  returned  for 
cancellation  by  mistake ;  this  he  refused  to  do. 

Samuel  Hand  for  the  appellant.  Payment  of  the  pre- 
mium by  the  broker  to  the  company  was  not  necessary. 
{Angell  v.  Hart.  Ins.  Go.,  59  N.  Y.,  172 ;  Sheldon  v.  At. 
Ins.  Co.,  26  id.,  460, 465 ;  Boehm  v.  Williams  Ins.  Co.,  85 
id.,  131 ;  Post  v.  ^tna  Ins.  Co.,  48  Barb.,  851 ;  Chase  ▼. 
Ham.  Ins.  Co.,  22  id.,  527 ;  Train  v.  Hoi.  Ins.  Co.,  Ct. 
Apps.,  1875.)  There  was  no  sufficient  cancellation  of  the 
policy.  {Eathome  v.  Ger.  Ins.  Co.,  66  Barb.,  28;  Mo  Lean 
V.  Hepb.  Ins.  Co.,  8  Lans.,  42 ;  Post  v.  ^tna  Ins.  Co.,  48 
Barb.,  851.)  The  modification  of  the  original  written  agree- 
ment as  to  rate,  though  by  parol,  was  good  and  binding. 
Rhodes  V.  Ins.  Co.,  5  Lans.,  71 ;  EeUy  v.  Ins.  Co.,  10  Bosw., 
82 ;  9  Gow.,  115;  4  Barb.,  614.)    Evidence  of  usage  of  bro- 
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kers  was  iDadmissible,  and  the  nsage  itself  void  and  not  bind- 
ing on  plaintiff.  {AUen  v.  Dykers^  3  Hill,  503 ;  Higgins  ▼. 
Moore^  34  N.  Y.,  425 ;  Gallender  v.  Dinsrnore^  55  id.,, 200  ; 
Lawrence  v.  MaxweU,  53  id.,  19 ;  Bradley  v.  Wheeler^  44  id., 
495;  Ripley  v.  Ins.  Co.^  30  id.,  160;  Sipperly  v.  Stewart^  50 
Barb.,  62;  Boardiruxn  v.  GaiUard^  1  Han,  217;  Wheeler  v. 
NewhoM^  16  N.  Y.,  192.)  Plaintiff  was  not  estopped  by  the 
mistake  of  the  broker's  clerk.  {Kingston  Bk,  v.  Eltinge^  60 
N.  Y.,  391 ;  Roberts  v.  Fisher,  43  id.^  159.) 

James  Emott  for  the  respondent.  Entries  in  the  books  of 
defendant's  agent  in  reference  to  the  cancellation  of  the 
policy  were  properly  received  in  evidence,  the  agent's  knowl- 
edge being  the  knowledge  of  his  principal.  {Bk.  of  U.  S.  r, 
Davis,  2  Hill,  451;  Sutton  v.  DUlaye,  3  Barb.,  529;  13 
Wend,  518;  Vail  v.  Rice,  1  Seld.,  155 ;  GoodaU  v.  N.  Eng. 
F.  Ins.  Co.,  5  Foster  [N.  H.],  169.)  Plaintiff  must  bear  the 
loss,  it  having  been  occasioned  by  the  mistake  of  his  agent. 
(Story  on  Ag.,  §§  134,  135,  451,  452;  1  Greenl.  Ev.,  §  113; 
Sharp  V.  Mayor,  40  Barb.,  266;  Jeffrey  v.  Bigelow,  13 
Wend.,  518 ;  Anderson  v.  Coonley,  21  id.,  279  ;  3  Duer,  241 ; 
44  Barb.,  471 ;  45  id.,  611 ;  Xenos  v.  Wickham,  13  0.  B.  [N. 
S.],  381.)  Tlie  company  had  the  right  to  cancel  the  policy 
within  reasonable  time  after  notice  of  the  increase  of  pre- 
mium.   {McLean  v.  R^.  F.  Ins.  Co.,  3  Lans.,  421.) 

Chuboh,  Ch.  J.  The  case  is  presented  by  the  record  in  a 
somewhat  unnsnal  manner.  The  learned  judge  arrived  at  a 
conclusion  of  law  upon  the  assumption  of  facts  which  he  did 
not  find,  and  which  afterwards,  upon  the  settlement  of  the 
case,  upon  being  specifically  requested,  he  refused  to  find. 
The  general  fact  thus  assumed,  but  not  found  in  the  original 
report,  and  which  the  judge  afterwards  refused  to  find  upon 
request,  was,  that  the  policy  upon  which  the  action  was 
brought  was  returned  for  cancellation  by  mistake.  This  is 
the  vital  fact  to  sustain  the  plaintiff 's  action.  The  broker. 
Lord,  must  be  regarded  as  the  plaintiff's  agent.  The  defend- 
SlGKBLS. — ^VoL.  XIX         12 
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ant's  agents  so  regarded  bim,  and  were  justified  in  regarding 
him  as  clothed  with  full  authority  to  act  for  the  plaintiff  in 
procuring,  modifying  or  canceling  the  policy  in  question,  and 
his  acts  in  respect  to  the  policy  are  the  same  as  if  done  by 
the  plaintiff.  (106  Eng.  Com.  Law,  381 ;  13  Wend.,  518; 
21  id.,  279;  Story  on  Agency,  §§  134,  135,  451,452;  35 
Barb.,  463.) 

The  fact  is  found  that,  after  procuring  the  new  policy  for 
$10,000  from  the  Amazon  Company,  Lord  returned  the  pol- 
icy in  question  to  defendant,  with  instructions  to  cancel  the 
same,  and  that  it  was  accepted  and  treated  as  canceled.  If 
this  was  not  done  by  mistake,  it  was  final  upon  the  parties, 
and  there  is  no  ground  upon  which  the  action  can  be  main- 
tained. If  the  case  had  been  presented  upon  the  original 
report  of  the  judge,  there  would  have  been  some  plausibility 
for  asking  this  court  to  assume  the  same  facts  which  the  judge 
did.  The  general  rule  is,  that  every  presumption  is  to  be 
indulged  in  favor  of  a  judgment,  and  that  this  court  will  not 
look  into  the  evidence  to  find  a  fact  for  the  purpose  of  revers- 
ing a  judgment.  A  party  who  relies  upon  facts  not  found 
has  ample  remedy.  Ue  may  request  a  finding  as  to  such 
facts,  and  if  they  are  conclusively  proved,  an  exception  to  a 
refusal  to  find  will  be  available;  if  not  conclusively  proved, 
a  motion  may  be  made  to  the  court  below  to  compel  a  find- 
ing, and  a  denial  of  such  a  motion  is  reviewable  on  appeal  to 
this  court. 

"We  could  not  determine  from  the  original  report  that  the 
judge  would  have  found  a  mistake  in  returning  the  policy, 
and  it  is  diflicult  to  see  how  we  could  have  disturbed  the  con- 
clusion of  law  upon  the  report  itself.  This  diflSculty  is 
greatly  increased  by  the  refusal  afterwards  to  find  the  fact 
when  specifically  requested.  I  understand  this  refusal  to  be 
tantamount  to  a  finding  against  the  fact,  but  if  it  is  regarded 
as  a  refusal  to  find  either  way  upon  the  question,  then  the 
remedy  of  the  party  was  by  motion  to  compel  a  finding  one 
way  or  the  other.  It  cannot  be  claimed  that  the  fact  was 
conclusively  proved.     A  decision  or  verdict  against  the  fact 
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would  not  be  set  aside  as  against  evidence.  It  depends  upon 
the  credibility  of  witnesses,  and  upon  inferences  to  be  drawn 
from  the  acts  and  conduct  of  the  parties,  as  to  which  honest 
men  might  diflFer.  We  are  called  upon  to  assume  the  alleged 
fact  of  mistake  to  be  true.  I  am  not  aware  of  any  rule  or 
precedent  justifying  this  court  in  reversing  a  judgment  upon 
a  fact  which  a  judge  or  referee  has  expressly  refused  to  find, 
and  which  is  not  conclusively  proved.  Upon  all  the  facts 
found,  the  result  arrived  at  was  clearly  right.  Nor  do  I  find 
any  error  committed  on  the  trial. 

The  evidence  of  a  custom  among  those  engaged  in  insur- 
ance business  was  not  inadmissible.  It  was  competent,  at 
least,  to  explain  the  conduct  of  the  parties,  and  how  they 
regarded  the  verbal  arrangement  for  an  increase  of  premium, 
and  the  acts  necessary  to  be  done  to  consummate  it.  So  the 
entries  made  upon  Lord's  books  were  competent  as  bearing 
upon  the  fact  of  a  mistake,  and  upon  his  credibility  and  that 
of  his  clerks. 

It  is  not  intended  to  intimate  an  opinion  adverse  to  the 
decision  of  the  court  below  upon  tlie  assumption  that  a  mis* 
take  was  committed  in  returning  the  policy.  The  case  is  not 
in  a  situation  justifying  this  court  in  assuming  the  fact,  and 
it  is  therefore  unnecessary  to  pass  upon  the  legal  question. 

The  judgment  must  be  affirmed. 

All  concur. 

Judgment  affirmed. 


John  L.  Weismbb,  Appellant,  v.  Thb  Yillaob  of  Douglas, 

Bespondent. 

The  legislative  power  of  taxation,  at  least  as  regards  the  purposes  for 
which  it  is  to  be  exercised,  is  not  without  limit,  and  it  is  within  the  pro- 
yince  of  the  courts  to  examine  and  to  determine  whether,  in  a  particular 
case,  the  extreme  boundary  of  legislative  power  has  been  reached  and 
passed ;  it  must  be  made  quite  dear,  however,  that  the  legislature  has 
erred  before  the  court  can  interfere  with  its  action. 
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The  legislature  has  not  power  to  authorize  a  municipal  corporation  to 
issue  its  obligations  for  the  purpose  of  raising  monej  wherewith  to  pay 
a  subscription  of  said  corporation  to  the  capital  stock  of  a  private 
corporation,  and  to  provide  for  the  payment  of  such  obligations  by  tax- 
ation ;  it  has  not  power  to  tax  for  private  purposes  solely. 

Accordingly,  hM,  that  the  act  (chap.  677,  Laws  of  1866)  purporting  to 
authorize  defendant  to  subscribe  for  and  take  capital  stock  of  the  L.  £. 
H.  and  M.  Co.,  to  issue  its  bonds  to  raise  money  to  pay  for  such  stock, 
and  to  collect  by  taxation  the  moneys  to  pay  said  bonds,  was  unconsti- 
tutional and  void,  and  the  bonds  issued  thereunder  invalid. 

The  Town  of  OtUlford  v.  SupertiMrs  of  Chenango  (18  N.  T.,  148)  distin- 
guished and  limited. 

▲  municipal  corporation  is  not  estopped  from  asserting  the  invalidity  of 
its  bonds,  by  any  conduct  of  its  officers  or  agents,  or  by  acts  of 
acquiescence  and  approval  on  the  part  of  the  inhabitants  of  the  munici- 
pality, after  knowledge  of  the  facts. 

Allegheny  OUy  v.  McOlaekan  (14  Penn.,  Si)  questioned. 


(Argued  January  21,  1876;  decided  February  1«  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Snpreme  Court,  in  the  third  judicial  department,  in  &vor  of 
defendant,  entered  upon  an  order  reversing  a  judgment  of 
Special  Term  in  favor  of  plaintiff,  and  directing  judgment 
for  defendant.  (Beported  below,  6  T.  &  C,  514;  4  Hun, 
201.) 

This  action  was  brought  to  recover  the  interest  due  upon 
certain  bonds  issued  by  defendant  under  the  act  (chap.  677, 
Laws  of  1868),  authorizing  defendant  to  take  stock,  not 
exceeding  $10,000,  in  the  Long  Eddy  Hydraulic  and  Manu- 
facturing Company,  upon  certain  conditions  therein  specified, 
and  to  issue  bonds  to  raise  the  money  to  pay  for  such  sub- 
scription, and  to  leyy  and  collect  taxes  for  the  payment  of 
the  principal  and  interest  on  said  bonds. 

The  court  found  the  following  facts  among  others : 

"  The  Long  Eddy  Hydraulic  and  Manufacturing  Company, 
since  the  15th  of  February,  1867,  has  been  and  is  a  corpora- 
tion aggregate,  incorporated  and  organized  under  the  general 
laws  of  this  State,  and  having  its  place  of  business  at  the  said 
village  of  Douglas,  formed  for  the  object  of  constructing  and 
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improving  a  water  privilege  on  the  Delaware  river  at  the 
said  village,  and  for  the  parpose  of  manufactariug  lumber, 
etc.,  thereon. 

"  The  said  Delaware  river,  at  the  point  above  specified,  is  a 
public  highway,  largely  used  and  navigated  as  such  by  the 
public  in  running  thereon  to  market  rafts  of  lumber,  logs  and 
timber,  which  are  the  principal  productions  of  the  surround- 
ing section  of  country. 

^'  By  an  act  of  the  legislature  of  this  State,  entitled  ^ An 
act  to  authorize  the  building  of  a  dam  across  the  Delaware 
river  at  the  village  of  Douglas,  Sullivan  county.  New  York,' 
passed  May  9,  1867,  the  said  Long  Eddy  Hydraulic  and 
Manufacturing  Company  was  authorized,  upon  compliance 
with  certain  conditions  therein  specified,  to  erect,  build  and 
maintain  a  dam  across  the  said  Delaware  river,  in  the  town 
of  Fremont,  Sullivan  county,  between  the  county  of  Sulli- 
van, in  the  State  of  New  York,  and  the  county  of  Wayne,  in 
the  State  of  Pennsylvania,  at  a  point  to  be  fixed  on  by  said 
company,  and  for  that  purpose,  under  certain  restrictions 
therein  imposed,  and  upon  making  due  compensation  there- 
for, to  take  and  flow  such  lands  as  should  be  necessary  or 
convenient  to  enable  the  said  company  to  accomplish  the 
object  of  its  incorporation. 

"The  objects  and  purposes  of  said  company  were  not 
strictly  or  exclusively  of  a  private  nature,  but,  to  some  extent, 
partook  of  a  public  character,  and  were  sufficiently  broad  and 
extended  to  include  a  public  use,  and  the  material  growth 
and  prosperity  of  the  said  village  would  have  been  largely 
increased  by  the  accomplishment  of  the  objects  of  said  com- 
pany, as  it  would  have  added  a  large  tax-paying  element 
tliereto,  increased  the  value  of  the  adjacent  property,  and 
famished  an  extensive  manuiactory  for  lumber  and  other  raw 
products,  and  the  public  might  have  been  benefited,  and  the 
convenience  of  public  business  promoted  by  the  cleaning  out 
the  channel  of  said  river  and  the  construction  of  docking  and 
piers  on  the  bank  of  the  same,  which  would  have  come  within 
the  apparent  objects  and  purposes  of  said  company." 
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The  court  also  found  that,  under  authority  conferred  by 
said  act,  the  officers  of  defendant  subscribed  for  stock  of  said 
company  to  the  amount  of  $10,000,  and  to  that  amonnt  issued 
and  signed  bonds,  of  which  the  bonds  in  question  form  part. 
The  bonds  were  denominated  upon  their  face,  "Internal 
Improvement  Fund  of  the  village  of  Douglas,"  and  recited 
that  they  were  authorized  by  the  said  act  of  1868.  The 
first  three  installments  of  interest  were  paid  by  defendant. 

As  conclusions  of  law  the  court  found,  among  others,  that 
the  objects  of  said  Long  Eddy  Hydraulic  and  Manufacturing 
Company  were  to  such  an  extent  public  as  to  justify  the  leg- 
islature in  exerting  its  constitutional  power  of  taxation  in  its 
behalf;  that  said  act  of  1868  was  constitutional  and  valid,  and 
that  plaintiff  was  entitled  to  recover. 

It  appeared  that  the  first  installment  of  interest  was  paid 
by  defendant,  and  its  officers  once  voted  on  the  stocky 

Further  facts  appear  in  the  opinion. 

D.  D.  Nilea  for  the  appellant.  The  issue  of  the  bonds  by 
defendant  was  an  exercise  of  the  power  of  taxation,  and  not 
an  exertion  of  the  right  of  eminent  domain.  {Town  of 
Duanesburgh  v.  Jenkins^  57  N.  T.,  177 ;  People  v.  MayoVy 
etc.y  4  id.,  4:19 ;  Guilford  v.  Supra,  of  Chenango  Co.j  3 
Kern.,  143  ;  Oleott  v.  Suprs.,  16  Wall,  678.)  The  constitu- 
tional inhibitions  against  depriving  a  person  of  property 
without  due  process  of  law  and  taking  private  property  for 
private  purposes  do  not  apply  to  property  or  money  exacted 
by  the  power  of  taxation.  (4  N.  Y.,  419 ;  3  Kern.,  143 ; 
Howell  V.  Oity  of  Buffalo^  37  N.  T.,  267 ;  Darlington  v. 
Mayor^  eto.j  31  id.,  189,  190;  Davidson  v.  Mayor j  etc,,  27 
How.,  342 ;  People  v.  Mitchell,  45  Barb.,  308 ;  35  N.  Y., 
551 ;  Bk.  of  Borne  v.  Village  of  Borne,  18  id.,  38  ;  Thomas 
V.  LeLand,  24  Wend.,  65;  Dillon  on  Munic.  Corp.,  686.) 
The  right  of  the  legislature  to  delegate  to  any  of  the  munici- 
pal divisions  of  the  State  the  authority  to  impose  taxes  is 
coextensive  with  its  own  power  of  taxation,  and  if  the  objects 
to  which  the  proceeds  of  the  tax  are  to  be  devoted  are  of  such  a 
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character  as  to  justify  the  legislature  itself  in  promoting  them 
by  taxation,  the  act  must  be  sustained.  (2  Dillon's  Munic. 
Corp.,  687 ;  Bk.  of  Rotne  v.  Vil,  of  Rome,  18  N.  Y.,  38  ;  Loan 
A8871.  V.  TopeJca,  20  Wall.,  655  ;  Clarke  v.  Rochester,  13  How. 
Pr.,  204 ;  24  Barb.,  446 ;  26  N.  Y.,  471,  note ;  Bloodgood  v.  M, 
and  E.  R.  R,  Co.,  18  Wend.,  9,  31  ;  People  v.  Morrell,  21 
id.,  576 ;  Cochran  v.  Van  Surlay,  20  id.,  381,  382  ;  BuUe7^ 
V.  Palmer,  1  Hill,  324,  329 ;  Wynehamer  v.  People,  13  N. 
Y.,  378,  391 ;  Leggett  v.  Hunter^  19  id.,  445  ;  Darlington 
V.  Mayor,  etc.,  31  id.,  187 ;  Bk.  of  Chena/ngo  v.  Brown,  26 
id.,  467;  Town  of  Duaneshurgh  v.  Jenkins,  57  id.,  177; 
People  V.  Fisher,  24  Wend.,  215 ;  Grant  v.  Courter,  24 
Barb.,  237;  Clarke  v.  Rochester,  id.,  480;  People  v.  Draper, 
14  N.  Y.,  543 ;  Calder  v.  Bull,  3  Dall.,  386 ;  Thomas  v. 
Leland,  24  Wend.,  65 ;  3  Kern.,  143 ;  Brewster  v.  City 
of  Syracuse,  19  N.  Y.,  116;  Benson  v.  Mayor,  etc.,  24 
Barb.,  254 ;  HoweU  v.  City  of  Buffalo,  37  N.  Y.,  267 ; 
People  V.  Lawrence,  41  id.,  123.)  By  proceeding  under  the 
act  and  accepting  the  benefits  conferred  by  it,  defendant  has 
waived  the  right  to  question  its  constitutionality.  {Houston 
V.  Wheeler,  52  N.  Y.,  641  ;  Sherman  v.  McKeon,  38  id., 
266 ;  Embury  v.  Conner,  3  id.,  511  ;  Baker  v.  Braman,  6 
Hill,  47 ;  Vose  v.  Cockroft,  44  N.  Y.,  415 ;  Van  Hook  v. 
Whitlock,  26  Wend.,  43  ;  People  ex  rel.  v.  Havemey&r,  4  T. 
&  C,  365  ;  Allegheny  City  v.  McGlurkan,  14  Penn.  St.,  81.) 
Defendant,  as  against  a  hona  fide  holder,  is  precluded  from 
asserting  that  the  act  is  unconstitutional.  {F.  and  M.  Bk.  v. 
B.  and  D.  Bk.,  16  N.  Y.,  125;  Storey  v.  Am.  L.  Ins.  Co., 
1 1  Paige,  635 ;  Suprs.  v.  Schenok,  5  Wall.,  784 ;  Morford  v. 
Farmers^  Bk.,  26  Barb.,  568 ;  State  of  Indiana  v.  Woram, 
6  Hill,  33 ;  Moss  v.  Rossie  L.  M.  Co.,  5  id.,  137 ;  5  Am.  L. 
Rev.,  272 ;  2  Dillon's  Munic.  Corp.,  855.)  Any  fraud  or 
irregularity  in  the  issue  of  the  bonds  does  not  constitute  a 
defence  against  a  bona  fide  holder  for  value.  {Bk.  of  Rome 
V.  YU.  of  Rome,  18  N.  Y.,  38  ;  Grand  Chute  v.  Winegar,  15 
Wall.,  355 ;  Lexington  v.  Butler,  14  id.,  282 ;  Mercer  Co.  v. 
Hackett,  1  id.,  83 ;  Oelpcke  v.  Dubuque,  id.,  175  ;  Meyers  v. 
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MtLSGotine^  id.,  S84 ;  People  v.  Mitchell^  35  N.  T.,  551 ;  45 
Barb.,  2C8.)  The  fact  that  the  date  of  the  act  was  erro- 
neously recited  in  the  bonds  was  entirely  immaterial.  {Judd 
V.  Waddle,  21  N.  Y.,  186  ;  JacUon  v.  Clarke,  7  J.  R,  216; 
Dodge  v.  PoUer,  18  Barb.,  193 ;  Fuller  v.  Acker,  1  Hill, 
473.) 

W.  J.  Welsh  for  the  respondent.  The  purpose  for  which 
the  bonds  were  issued,  and  in  aid  of  which  a  tax  was  to  be 
levied,  was  a  private  use.  (2  R.  S.  [5th  ed.],  658 ;  Cit  Loan 
Aeen.  v.  Topeka,  20  Wall.,  655 ;  LoweU  v.  Boston,  111 
Mass.,  463 ;  Com.  Bk.  v.  City  of  lola,  2  Dil.,  853  ;  AUen  v. 
Inhab.  of  Jay,  60  Me.,  124;  Brewer  Brick  Co.  v.  Brewer, 
62  id.,  62  ;  Wooster  v.  West.  R.  R  Go.,  4  Mete,  564 ;  W.  R. 
Bridge  Co.  v.  Dix,  6  How.  [U.  S.],  646 ;  Bonaparte  v.  C. 
and  A.  R.  R.  Co.,  1  Bald.,  273 ;  Beekman  v.  Sara.  R.  R. 
Co,,  3  Paige,  45 ;  Bloodgood  v.  M.  and  R.  R.  R.  Co.,  18 
Wend.,  21--60 ;  In  re  Townsend,  39  N.  Y.,  184 ;  Hay  v. 
Cohoes  Co.,  3  Barb.,  47.)  The  legislature  can  neither  directly 
or  indirectly  authorize  taxation  for  a  private  use,  or  to  aid  a 
private  manufacturing  corporation.  {People  v.  Mayor  of 
Bklyn.,  4  N.  Y.,  422  ;  Gerard's  Titles  to  R.  E.,  736 ;  LoweU 
V.  Boston,  111  Mass.,  462 ;  Varick  v.  Smith,  5  Paige,  146 ; 
WUkenson  v.  Porter,  4  Hill,  143 ;  2  Kent's  Com.  [10th  ed.], 
327 ;  In  re  Albany  St.,  11  Wend.,  149 ;  EmJnbry  v.  Conner, 
3  N.  Y.,  511 ;  Peopile  v.  Norris,  13  Wend.,  328;  People  v. 
Flagg,  46  N.  Y.,  405;  Ocyrdon  v.  C(ymes,  47  id.,  612; 
Sharpless  v.  Mayor,  etc.,  21  Penn.,  168 ;  People  v.  Batch- 
dlor,  53  N".  Y,  143 ;  OlcoU  v.  Suprs.,  16  Wall.,  678.)  The 
courts  may  determine  what  is  a  private  and  what  a  public  use. 
(4  N.  Y.,  419  ;  53  id.,  143  ;  Sweet  v.  Hulhert,  51  Barb.,  312 ; 
Gerard's  Titles  to  R.  E.,  32 ;  Cooley's  Const.  Lim.,  494 ; 
In  re  Albany  St.,  11  Wend.,  151 ;  Bloodgood  v.  U.  R.  R. 
R.  Co.,  18  id.,  9 ;  Taylor  v.  Porter,  4  Hill,  140;  5  Paige, 
127 ;  3  N.  Y.,  611 ;  Sedg.  on  Stat,  and  Const.  Law,  611 ; 
In  re  Townsend,  39  N".  Y.,  174.)  The  subscription  for  the 
stock  made  no  difference.    {Taylor  v.  Porter,  4  Hill,  143; 
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OlcoU  V.  Suprs.y  16  Wall,  698 ;  Tovm  of  Venice  v.  Breeds  1 
N.  Y.  S.  0.,  136.)  The  payment  of  the  interest  worked  no 
estoppel,  ((Jit.  S.  and  L.  Assn.  v.  City  of  Tojpeka,  20  Wall., 
655.) 

FoLGBB,  J.  The  main  question  in  this  case  is,  whether 
there  was  power  in  the  legislature  to  pass  the  act,  which 
ostensibly  gave  authority  to  the  defendant  to  issue  and  nego- 
tiate its  bonds,  and  with  the  moneys  realized  therefrom,  to 
subscribe  for  and  take  shares  of  the  capital  stock  of  the  manu- 
facturing corporation.  There  was  not,  unless  it  is  found 
in  the  power  of  taxation ;  and  in  the  further  right  to  delegate 
that  power  to  a  municipality,  to  be  exercised  by  it,  in  a  locality, 
and  over  a  portion  of  the  people,  of  the  State.  We  shall  look 
only  to  the  power  of  taxation  and  the  right  to  delegate  it ; 
although  one  of  the  acts  of  the  legislature,  which  is  in  a 
degree  involved  in  this  case,  is  said  to  indicate  the  exercise 
by  the  legislature  of  the  power  of  eminent  domain,  or  a 
delegation  of  that  power.  The  immediate  authority  given 
by  the  principal  act  is  to  issue  and  negotiate  the  bonds  of 
the  defendant,  for  the  future  payment  of  money.  The  ulti- 
mate resort,  the  only  sure  and  absolute  resort  for  the  means 
of  payment,  must  necessarily  be  taxation.  The  act  indeed 
contemplates  dividends  to  be  obtained  by  the  defendant  from 
the  capital  stock  taken  by  it,  but  with  so  little  reliance 
thereon,  that  it  makes  explicit,  minute  and  elaborate  provi- 
sion, for  taxation  to  meet  the  interest  and  principal  of  the 
bonds.  The  practical  result  of  the  actings  of  the  defendant, 
its  officers  and  agents,  under  the  statute  has  been,  that  no 
payment  of  interest  has  been  made  save  by  moneys  raised  by 
taxation.  The  case  shows  that  by  that  means  alone  will  the 
bonds  ever  be  paid  by  the  defendant. 

Now  it  is  quite  true,  that  there  are  opinions  given  in  adju- 
dications upon  this  general  subject,  which  go  to  great  length 
in  declaring  the  extent  of  the  legislative  power  of  taxation, 
and  which,  if  taken  in  all  the  scope  of  the  sentiments  uttered, 
seem  to  permit  an  extension  of  it  without  limit,  and  to  deny 
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any  judicial  power  to  fix  a  bonnd  lo  it,  or  to  qaestiou  id  any 
case  the  legislative  right  to  exercise  and  delegate  it.  Perhaps 
the  most  noted  of  these  in  this  State,  and  which  may  be 
taken  as  an  example  of  all,  is  in  the  case  of  The  Town  of 
Guilford  v.  Supervisors  of  Chenango  County  (13  N.  Y.,  143). 
It  is  a  case  rery  familiar  to  our  bencti  and  bar,  and  some  of 
the  views  expressed  in  it  have  the  sanction  of  a  great  judicial 
name  and  reputation.  It  is  there  asserted  that  the  legisla- 
ture can  determine  what  sums  shall  be  raised  by  taxation, 
and  the  pui^poses  to  which  the  money  shall  be  applied ;  that 
it  can  recognize  claims  founded  in  equity  and  justice  in  the 
largest  sense  of  those  terms,  or  in  gratitude  or  charity ;  and 
(what  seems  to  press  more  upon  us  here)  that,  independent  of 
any  express  constitutional  restrictions,  it  can  make  appro- 
priation of  money  whenever  the  public  well  being  requires  or 
will  be  promoted  by  it,  and  that  it  is  the  judge  of  what  is 
for  the  public  good.  Other  cases  preceded  or  followed  that, 
with  more  or  less  closeness  to  utterance  of  the  same  doctrine. 

It  is  not  needed  that  we  now  deny  that  there  is  no  limita- 
tion whatever  upon  the  legislative  power  to  tax,  considered 
as  to  the  amount  which  shall  be  raised  thereby,  and  the  sub- 
jects from  which  it  shall  be  raised,  unless  a  limit  is  found  in 
express  constitutional  restrictions.  The  reliance  of  the  peo- 
ple against  excessive  taxation,  unjust  in  the  application  of  it 
to  the  thing  taxed,  must  be  in  the  character  of  their  legisla- 
tive representatives,  and  their  remedy  when  that  reliance 
fails  must  be  found  in  the  power  to  displace  and  change  them 
at  recurring  intervals. 

When,  however,  we  come  to  deal  with  the  power  of  taxa- 
tion in  reference  \^  the  purposes  for  which  it  is  to  be  exer- 
cised, we  may  not  admit  so  much.  It  cannot  but  be  conceded 
that  there  is  an  end  to  it  somewher^.  Every  mind  must  be 
able  to  conceive  of  some  legislative  attempt  to  exercise  this 
great  and  extensive  power,  which  would  fail  to  find  warrant 
either  in  our  written  Constitution  or  in  any  inherent  govern- 
mental authority,  and  which  the  owner  of  property  subjected 
to  it  would  have  a  right  to  resist.     To  use  the  not  uncom- 
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mon  illustration,  it  must  be  far  beyond  the  reach  of  real  legis- 
lative authority  to  take  the  property  of  A,  or  of  A  and  some, 
many,  or  all  others,  and  give  it  to  B,  when  there  is  no  legal, 
equitable,  just  or  moral  obligation  to  render  unto  B  one  farth- 
ing. But  to  tax  A  and  the  others  to  raise  money  to  pay  over 
to  B,  is  only  a  way  of  taking  their  property  for  that  purj)08e. 
If  A  may  of  right  resist  this,  as  surely  he  may,  how  is  he  to 
make  resistance  effective  and  peaceable  save  through  the 
courts,  which  are  set  to  be  his  guardians  ?  How  may  the 
courts  guard  and  aid  him,  unless  they  have  the  power,  upon 
his  complaint,  to  examine  into  the  legislative  act,  and  to 
determine  whether  the  extreme  boundary  of  legislative  power 
has  been  reached  and  passed  ?  So  that  the  legislature  is  not 
sole,  supreme  and  unrestrainable  therein,  and  the  courts  are 
not  debarred ;  but  may,  as  a  co-ordinate  branch  of  the  govern- 
ment, scrutinize  and  measure  the  legislative  act;  always  keep- 
ing in  mind,  that  the  legislature  is  the  primary  authority 
which  is  to  inquire,  what  is  a  proper  purpose  for  the  applica- 
tion of  money  to  be  raised  by  taxation,  and  the  necessity  of 
taxation  to  subserve  it,  and  that  it  must  be  quite  clear  that 
it  has  erred  before  the  courts  can  arrest  the  consequences  of  its 
action. 

Nor  are  the  courts  without  some  rule  to  guide  them  in 
their  scrutiny.  It  is  a  general  rule  that  the  legitimate  object 
of  raising  money  by  taxation  is  for  public  purposes  and  the 
proper  needs  of  government,  general  and  local.  State  and 
municipal.  When  we  come  to  ask,  in  any  case,  what  is  a 
public  purpose,  the  answer  is  not  always  ready,  nor  easily  to 
be  found.  It  is  to  be  conceded  that  no  pinched  or  meager 
sense  may  be  put  upon  the  words,  and  that  if  the  purpose 
designated  by  the  legislature  lies  so  near  the  border  line  as 
that  it  may  be  doubtful  on  which  side  of  it  it  is  domiciled, 
the  courts  may  not  set  their  judgment  against  that  of  the 
law  makers.  And  hence  it  is  that,  though  the  case  above 
cited  (13  N.  Y.)  has  been  commented  upon,  and  some  of  its 
utterances  criticised  (Dillon  on  Munic.  Corp.,  p.  90,  §  44, 
note  2;  Cooley  on  Const.  Lim.,  *  380,  note  1,490,  note  2; 
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Sedgw.  on  Const,  and  Stat.  Constr.,  *313,  *314:),  the  judg- 
ment there  rendered  upon  the  facts  there  exhibited  has  not 
been  met  with  a  disapproval,  authoritative  upon  us.  It  has 
been  accepted  in  this  State  as  a  binding  adjudication,  that 
the  legislature  may  tax,  or  delegate  to  a  political  division  of 
the  State  the  power  to  tax,  or  may  compel  that  division  to 
ta5t,  to  raise  money  to  pay  a  legal,  equitable  or  moral  claim, 
or  to  do  that  toward  an  individual  which  proper  and 
expected  sense  of  gratitude  for  public  service  ought  to 
prompt,  or  a  feeling  of  charity  (which,  in  a  legal  sense,  is, 
perhaps,  as  used  here,  no  other  than  moral  obligation),  urge. 
It  may  also  be  conceded  that  that  is  a  public  purpose,  from  the 
attainment  of  which  will  flow  some  benefit  or  convenience 
to  the  public,  whether  of  the  whole  commonwealth  or  of  a 
circumscribed  community.  In  this  latter  case,  however,  the 
benefit  or  convenience  must  be  direct  and  immediate  from 
the  purpose,  and  not  collateral,  remote  or  consequential.  It 
must  be  a  benefit  or  convenience  which  each  citizen  of  the 
community  aflTected  may  lay  his  own  hand  to  in  his  own 
right,  and  take  unto  his  own  use  at  his  own  option,  upon  the 
same  reasonable  terms  and  conditions  as  any  other  citizen 
thereof.  He  may  not  be  made  to  depend  for  it  on  the  spon- 
taneous action  of  others,  or  to  receive  it  in  uncertain  degree 
or  manner  or  roundabout  way,  or  hampered  with  discrimi- 
nating  distinctions  and  conditions. 

In  this  spirit  we  will  look  at  the  legislation  that  is 
involved  in  this  case.  The  authority  to  the  defendant  is  to 
issue  its  bonds  and  exchange  them  for  money,  and  with  the 
money  to  pay  the  defendant's  subscription  to  the  capital  stock 
of  the  Long  Eddy  Manufacturing  Company.  The  purpose 
then  to  be  achieved  was  to  be  reached  through  that  company, 
and  by  the  use  of  its  corporate  powers  and  the  privileges 
conferred  upon  it  by  any  special  act  of  the  legislature.  Those 
corporate  powers  are  expressed  in  the  certificate  of  its  incor- 
poration, made  and  filed  in  pursuance  of  a  general  law. 
They  are  to  construct  and  improve  a  water  privilege  on  the 
Delaware  river,  and  to  manufacture  lumber,  "etc,"  thereon. 
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After  the  incorporation  of  it,  power  was  given  to  it  to  build 
a  dam  across  that  river,  with  certain  restrictions.  It  must  be 
plain  that  there  is  nothing  in  the  fact  of  this  body  being  a 
corporation  that  brings  any  factor  into  the  problem.  Any 
individual,  or  partnership  of  individuals,  with  the  requisite 
capital,  could  do  all  that  this  corporation  proposed  to  do,  or 
had  corporate  power  or  privilege  to  do,  and  with  the  same 
results  to  the  public.  If  done  by  an  individual  or  by  a 
copartnership,  the  public  and  each  member  of  it  as  a  mem- 
ber of  it  only,  would  have  just  as  much  use  and  interest  in 
it,  and  just  as  much  benefit  from  it,  as  if  done  by  the  cor- 
poration. In  either  case  it  would  be  a  private  business,  to 
be  carried  on  for  private  profit,  to  be  controlled  by  private 
rules,  or  even  private  caprice,  into  which  the  public  or  any 
member  of  it  could  not  enter,  tlie  direct  conveniences  and 
benefits  whereof  neither  the  public  nor  any  member  of  it 
could  demand  as  of  right.  No  member  of  the  community 
could  insist  that  he  would,  at  any  time  or  some  time,  in 
accordance  with  rules  operating  alike  upon  all,  have  personal 
use  of  the  water  privilege,  or  have  his  saw-logs  made  into 
lumber.  The  corporation  could  refuse  him  at  any  time  and 
at  all  times.  Indeed,  they  could  at  any  time  suspend  the  use 
of,  or  altogether  abandon  their  constructed  and  improved 
water  privilege,  and  the  manufacture  of  lumber  for  them- 
selves or  for  the  public,  and  no  one,  not  of  their  body,  could 
compel  to  the  contrary.  It  is  not  as  a  highway  or  as  a  public 
canal  upon  which  any  one  may  enter  with  his  own  vehicle 
or  craft,  nor  as  a  public  school  or  a  public  free-seated  meeting- 
house, to  which  any  one  may  go  or  send,  nor  even  .as  a  rail- 
road upon  which  any  one  has  a  right  to  be  carried.  It  is  a 
private  undertaking  for  private  business  and  profit.  The  use 
of  it  to  the  public  is  secondary  to  that,  and  tributary  to  that ; 
the  benefit  to  the  public  is  remote  and  consequential.  So, 
too,  the  authority  to  dam  the  Delaware  could  as  well  have 
been  given  to  an  individual  or  a  copartnership,  and  the  results 
to  the  public  are  as  far  from  being  direct.  The  act  conferring 
that  authority  does  not,  in  its  terms,  indicate  any  public  use 
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or  purpose  in  the  building  of  the  dam.     The  corporation  is 
restricted  in  the  building  of  it,  so  that  it  shall  be  so  made  as 
not  to  interfere  with  the  running  of  rafts  in  the  river,  and 
the  certificate  of  two  judicial  officers  that  it  will  not  have 
that  effect  is  a  prerequisite  to   the  erisction   of  it,  and  the 
height  of  it  is  to  be  prescribed  by  tliem.     As  this  is  the  only 
mention  of  any  public  use  and  purpose  in  the  act,  and  as  this 
is  named  to  be  guarded  from  interference,  it  is  not  too  much 
to  say  that  the  inference  from  the  act  itself  is,  that  the  legis- 
lature did  not  look  upon  the  enterprise  as  other  than  private, 
for  the  private  benefit  of  the  corporation  which  received  it. 
It  is  suggested  that  it  gives  a  power  to  flow  lands  of  private 
owners  along  the  river,  and  to  estimate  the  amount  of  com- 
pensation to  them  therefor  by  the  appraisal  of  commissioners ; 
and  that  hence  it  is  to  be  inferred  that  the  legislature  perceived 
a  public  purpose.    It  does  give  the  corporation  the  right  to 
purchase,  receive  and  hold,  such  real  estate  as  may  be  neces- 
sary and  convenient  for  the  company  to  accomplish  the  object 
for  which  it  was  incorporated,  and  as  is  liable  to  be  flowed 
by  reason  of  the  erection  of  the  dam.     Here  is  no  power  to 
take  lands  from   an  unwilling  owner,  or  to  flow  his  lands. 
The  authority  given  is  only  to  purchase,  and  to  receive  and 
hold  that  which  is  thus  got.     The  provision  for  commis- 
sioners to  appraise  the  damages  of  any  owner  of  lands  flowed 
is  for  a  case  in  which  the  owner  does  not  resist  the  flowing, 
but  claims  for  the  damages  resulting  from  the  act.     Tliere  is 
nothing  in  the  act,  to  our  apprehension,  which  would  prevent 
the  owner  of  lands  flowed,  or  likely  to   be  flowed,  from 
restraining  the  continuance  or  commencement  of  the  act  of 
flowing  them.     It  is  simply  an   act   conferring  the  right  to 
purchase  and  hold  real  estate  for  certain  purposes,  and  which 
creates  a  tribunal  to  which  the  owner  of  the  lands  and  the 
corporation  may  submit  the  claim  for  damages  arising  from 
any  flowing.     There  is  not  provision  in   it  to   compel  any 
owner  to  part  with  his  land,  nor  to  submit  to  the  award  of 
the  commissioners.     There  is  no  final  order  to  be  made  by 
the  Supreme  Court  until  payment  has  been  made  of  the  dam- 
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ages  awarded.  Payment  conld  not  be  made  unless  it  was 
taken  by  the  owner,  and  be  was  not  bound  to  take  it  unless 
willing  so  to  do.  The  operation  of  the  act  depended  upon 
the  will  of  each  one  owning  lands  affected.  So  that  there  is 
in  it  no  exercise  by  the  legislature  of  the  right  of  eminent 
domain,  nor  any  delegation  thereof. 

There  is  not  to  be  discovered  in  the  powers  obtained  by. 
the  certificate  of  incorporation,  or  by  the  last  act  mentioned, 
any  public  use  or  purpose,  more  than  is  found  in  the  setting 
ou  foot  of  any  business  or  industry  in  a  community  by  pri- 
vate parties.  Any  such  enterprise  tends  indirectly  to  the 
benefit  of  every  citizen  by  the  increase  of  general  business 
activity,  the  greater  facility  of  obtaining  employment,  tb^ 
consequent  increase  of  population,  the  enhancement  in  value 
of  real  estate  and  its  readier  sale,  and  the  multiplication  of 
conveniences.  But  these  are  not  the  direct  and  immediate 
public  uses  and  purpose  to  which  money  taken  by  tax  may 
be  directed.  We  may  well  adopt  the  obiter  dictum  of 
Oboybb,  J.,  in  The  People  ex  rel.  v.  BatcheUor  (63  N.  T., 
128,  143):  '^I  think  it  would  not  be  claimed  that  a  town 
could  be  compelled  to  become  a  stockholder  in  a  banking  or 
nhanufadfuring  corporation,  although  it  appeared  that  the 
particular  corporation  would  largely  promote  the  public 
interest  where  the  business  was  conducted.  Such  legislation 
could  only  be  sustained  by  holding  the  power  of  the  l^islar 
tnre  supreme  over  municipal  corporations  for  private  as 
well  as  public  purposes.  Upon  principle  and  authority,  I 
think  that  it  is  not  as  to  the  former,  although  it  is  as  to  the 
latter."  Add  to  that,  that  the  legislature  may  not  empower 
a  majority  to  compel  a  minority  to  enter  into  a  private  busi- 
ness, whether  the  form  of  effecting  the  end  be  by  a  direct 
statute  or  through  the  operation  of  taxation. 

It  is  suggested  that  the  findings  of  the  Special  Term  are 
such  as  that  this  court  may  not  inquire  whether  or  not 
there  was  a  public  purpose.  It  is  plain  that  the  learned 
justice  at  Special  Term  was  not  willing  to  find  as  a  fact 
without  qualification,  that  the  objects  and  purposes  of  the 
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LoDg  Eddy  Manufacturing  Company  were  public.  He 
says  they  were  not  exclusively  and  strictly  of  a  private 
nature,  but  to  some  extent  partook  of  a  public  character, 
were  sufficiently  broad  and  extended  to  include  a  public 
use.  Had  he  stopped  with  this  generality  the  finding 
would  have  been  stronger.  But  he  explains  how  this  gen- 
eral finding  is  reached,  by  the  particulars  which  he  gives. 
In  reality  the  particulars  are  the  findings  of  fact,  and  the 
generality  is  a  conclusion  of  law  from  them.  The  conclusion 
is  not  warranted  by  the  particulars.  They  are  those  conse- 
quential, indirect  and  remote  results  which  we  have  above 
commented  upon  as  not  that  public  use  and  purpose  which 
warrants  taxation  to  effect  them.  But  there  is  another  quite 
as  grave  reason  why  this  finding  is  of  no  avail.  The  defend- 
ant duly  excepted  to  it.  An  examination  of  the  case  fails  to 
disclose  the  testimony  which  will  of  itself,  or  by  any  legiti- 
mate inference  from  it,  afibrd  ground  for  the  finding.  Such 
a  finding  is  an  error  of  law ;  and  what  is  more  to  the  pur- 
pose in  this  discussion,  it  fails  to  afiect  an  appellate  court  on 
review  of  the  judgment. 

The  very  able  and  ingenious  argument  presented  by  the 
learned  counsel  for  the  appellant  presents  a  point  which  we 
think  is  novel;  it  is  this:  The  Constitution  (art.  1,  §  9) 
forbids  the  legislature  from  appropriating  public  moneys 
for  local  and  private  purposes,  save  by  a  two-thirds  vote ; 
the  prohibition  implies  the  assent  of  the  Constitution,  that 
the  appropriation  may  be  made  with  a  two-thirds  vote.  But 
as  an  appropriation  must  take  from  the  treasury,  the  treasury 
must  be  supplied  again,  and  can,  as  a  rule,  be  supplied  only 
by  taxation.  Then,  (runs  the  argument  of  counsel),  taxation 
for  private  purposes  is,  impliedly,  recognized  and  validated 
by  the  Constitution.  Should  this  be  granted,  it  still  remains 
to  find  the  right,  in  or  out  of  the  written  Constitution,  to 
delegate  a  power  to  appropriate  for  a  local  or  private  pnr- 
pose.  The  implication  cannot  be  broader  than  the  terms  of 
the  prohibition.  It  is  the  legislature  only  that  can  appropri- 
ate to  a  local  or  private  purpose.    And  it  is  of  public  moneys 


1876.]  Weismbb  v.  Vilulqe  of  Douglas.  105 

Opinion  of  the  Court,  per  Folger,  J. 

only,  moneys  already  at  or  before  appropriation  become  pub- 
lic ;  raised  for  public  use  by  legitimate  taxation  to  that  end, 
and  any  deficit  in  them  to  be  supplied  only  by  legitimate 
taxation.  The  argument  is  not  sound,  and  will  not  sustain  a 
statute  for  the  imposition  of  a  tax,  the  money  derived  where- 
from  is  at  once,  upon  collection,  by  the  terms  of  the  same 
statute,  to  be  paid  out  for  a  private  purpose.  And  it  comes 
back  to  the  same  question :  can  the  legislature  impose  a  tax 
for  a  private  purpose,  or  singly  and  directly,  to  replace  in 
the  treasury  moneys  bestowed  by  it  upon  a  private  purpose  t 
We  think  not. 

It  is  urged  that  there  has  been  worked  an  estoppel,  pre- 
renting  the  assertion  by  the  defendant  of  the  invalidity  of 
these  bonds.  It  is  conceded  by  the  appellant  that  where  an 
act  is  beyond  the  scope  of  corporate  power  a  municipality 
cannot  be  debarred  from  raising  that  objection  by  any  subse- 
quent conduct  of  its  officers  and  agents.  But  it  is  contended 
that  the  inhabitants  of  the  municipality  may  be  estopped  and 
bound  by  acts  of  acquiescence  and  approval,  after  knowledge 
of  the  facts,  and  that  their  acts  may  thus  affect  the  corporate 
body  of  which  they  are  the  elements. 

The  municipality  is  the  defendant  here.  The  inhabitants 
are  not  parties  to  the  suit  nor  to  the  bonds.  Though  the 
inhabitants  of  a  place  be  incorporated,  they  are  not  the  cor- 
porate body ;  the  very  object  of  the  incorporation  is  to  form 
a  legal  body,  not  to  bo  affected  in  its  duration  by  a  change 
among  the  constituent  parts  of  it.  If  it  should  be  granted 
that  the  inhabitants  may  bo  estopped,  that  cannot  affect  the 
defendant;  it,  is  a  political  entity  quite  different  and  apart 
from  the  varying  multitude  who  are  from  time  to  time  the 
inhabitants  of  the  territory  within  its  corporate  bounds. 
Their  acquiescence  cannot  affect  it.  And  if  every  one  of 
the  inhabitants  of  the  village  of  Douglas  who  were  sui  juris 
at  the  time  when  these  bonds  were  issued,  or  at  the  time 
when  the  payments  of  interest  were  made  upon  them,  had 
joined  affirmatively  in  all  those  acts,  that  could  not  conclude 
the  present  population  as  a  body,  some  of  whom  have, 
SicKELB.— Vol.  XIX.        14 
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doubtless,  come  in  since  then,  or  come  to  majority  since  then, 
or  in  many  other  ways  now  come  into  the  category  of  inhab- 
itants. 

■ 

The  case  of  Allegheny  City  v.  McGlarkan  (14  Penn.  St., 
81)  does  not  commend  itself  to  our  judgment  in  all  the  doc- 
trine there  advanced.  Perhaps  it  may  be  sustained  under  the 
particular  statute  there  in  question,  or  one  like  it.  It  is  not 
an  authority  or  a  precedent  for  the  case  now  in  hand.  The 
doctrine  in  Thomas  v.  City  of  Richmond  (12  Wall.,  349)  im 
more  agreeable  to  our  judgment. 

The  case  of  The  People  ex  rel.  v.  Savem^yer  (4  N.  T.  S.  C. 
[T.  &  C],  365),  it  would  be  improper  to  discuss  at  length  at 
present.  We  are  not  sure  that  it  has  not  been  appealed  from* 
It  is  sufficient  to  say  that  the  facts  of  that  case  are  quite  differ- 
ent from  those  here,  and  that  the  discussion  in  the  opinion  there 
delivered  does  not  change  the  views  we  here  express.  Nor 
is  the  position  tenable  that  the  bonds,  upon  the  face  of  them, 
assert  that  they  are  for  a  public  purpose.  Though  they  bear 
the  words  "  Internal  Improvement  Fund,"  they  also  declare 
that  the  debt  represented  by  them  is  authorized  by  a  certain 
act  of  the  legislature,  to  which  reference  is  had  by  date  and 
title.  Thus  is  one  about  to  take  them  put  upon  inquiry. 
And  a  reference  to  the  session  laws  would  fail  to  show  any 
act  of  that  date  authorizing  the  debt,  or  would  inform  for 
just  what  purpose  and  in  just  what  manner  and  on  what  pre- 
requisites they  were  to  be  issued. 

We  come  to  the  conclusion  that  the  bonds  sued  upon  are 
without  validity  against  the  defendant. 

Other  questions  raised  by  the  points  of  the  respective  coun- 
sel need  not  be  noticed. 

The  judgment  of  the  General  Term  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Gbobos  D.  Lord  et  al.,  Appellants,  v.  John  B.  Thomas,   Iu^mo 

Bespondent. 

The  State  cannot  be  compelled  to  proceed  with  the  erection  of  a  public 
building  or  the  proeecution  of  a  public  work  at  Uie  instance  of  a  con- 
tractor therefor. 

A  law  of  the  State  suspending  or  discontinuing  a  public  work  under  con- 
tract, or  providing  for  its  performance  by  dififerent  agencies,  is  not 
subject  to  any  constitutional  objection  because  the  change  authorized 
inYolves  a  breach  of  the  contract;  the  obligation  of  the  contract  is 
not  impaired  by  the  refusal  of  the  State  to  perform  it;  the  contractor, 
if  not  in  default,  has  a  just  claim  against  the  State  for  damages  result- 
ing from  the  breach  and  a  remedy  by  appeal  to  the  legislature. 

Accordingly  Tield,  that  the  act  of  1874  (chap.  828,  Laws  of  1874),  suspend- 
ing the  commissioners  appointed  under  the  act  of  1870  (chap.  427,  Laws 
of  1870)  to  construct  a  State  reformatory  at  Elmira,  and  providing  for 
the  appointment  of  a  superintending  builder  with  power  to  contract  for 
a  completion  of  a  certain  portion  of  the  work  upon  a  changed  plan, 
etc.,  although  in  effect  a  refusal  to  proceed  under  the  plans  and  con- 
tracts then  existing  for  the  work,  and  a  violation  of  such  a  contract, 
was  not  unconstitutional,  and  that  an  action  could  not  be  maintained  at 
the  suit  of  a  contractor  to  restrain  the  superintending  builder,  appointod 
under  said  act  of  1874,  from  entering  into  a  new  extract  under  the 
authority  of  and  in  the  manner  prescribed  by  said  act. 

(Argued  January  24,  1876;  decided  February  1,  1876.) 

Appeal  from  judgment  of  tbe  G-eneral  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  affirming  a  judgment 
in  favor  of  defendant  entered  upon  a  decision  of  the  court  at 
Special  Term. 

This  action  was  brought  to  have  the  act  chapter  323,  Laws 
of  1874,  declared  unconstitutional  and  void  so  far  as  it 
authorized  defendant,  as  superintending  builder  of  the  State 
reformatory  at  Elmira,  appointed  under  said  aet,  to  relet  a 
contract  for  the  brick  and  stone  work  of  said  building,  and 
to  restrain  defendant  from  entering  into  anj  such  new 
contract. 

The  court  found,  in  subatance,  that  under  the  act  chapter  • 
427,  Laws  of  1870,  commissioners  were  duly  appointed  to 
erect  the  State  reformatory  at  Elmira,  who  entered  into  a 
contract  with  one  George  W.  Aldrich  for  the  brick  and  stone 
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work  of  the  buildiDgs,  which  contract  was  assigned  by 
Aldrich,  with  the  assent  of  the  commissioners,  to  plaintiffs, 
who  entered  upon  the  performance,  and  have  performed,  and 
are  ready  and  willing  to  complete  performance.  That 
under  and  in  pursuance  of  the  provisions  of  said  act  of 
1874  the  defendant  was  duly  appointed  one  of  the  super- 
intending builders  provided  for  by  said  act,  and  was  duly 
assigned  to  and  assumed  the  sole  charge  of  the  said  Ehnira 
reformatory;  that  he  changed  the  plans  and  specifications 
of  said  reformatory  so  as  to  render  the  sum  of  $300,000  suffi- 
cient to  complete  the  center  building  and  south  wing  so  as  to 
receive  convicts  (which  changes  of  plan  and  specifications 
were  duly  approved  by  the  governor  and  comptroller),  and 
had  proceeded  duly  to  advertise  for  proposals  for  furnishing 
the  materials  and  labor  necessary  for  the  erection  and  com- 
pletion of  said  center  building  and  south  wing,  according  to 
said  new  plans  and  specifications,  when  this  action  was  com- 
menced and  the  temporary  injunction  herein  was  served  upon 
him.  That  the  contract  of  the  plaintiffs,  based  upon  the 
plans  and  specifications  of  the  said  commissioners,  was  wholly 
inapplicable  to  the  new  plans  and  specifications  of  the  defend- 
ant, approved  as  aforesaid,  and  that  it  would  have  been  impossi- 
ble to  erect  the  said  buildings,  according  to  the  said  new  plans 
and  specifications,  under  the  said  contract  of  the  plaintiffs. 

Wm.  H.  Bowman  for  the  appellants.  Plaintiffs  had  no 
remedy  against  the  State,  and  no  action  could  be  brought 
against  it.  An  injunction  was  the  proper  remedy.  (High 
on  Injunctions,  §  796.) 

Geo,  F.  Danforth  for  the  respondent.  No  case  was  made 
for  equitable  relief.  (High  on  Injunctions,  §§  695,  697; 
People  V.  Canal  Boards  55  N.  Y.,  394: ;  Thompson  v.  Comrs., 
etc,y  2  Abb.  Pr.,  248.)  Plaintiffs,  if  injured,  have  a  claim 
against  the  State.  {Coster  v.  Mayor  of  Alhanr/y  43  N.  Y., 
408;  Ec  parte  Lange^  18  Wall.,  200.)  Defendant,  in  doing 
the  acts  complained  of,  violated  none  of  the  plaintiffs'  rights. 
(Laws  of  1874,  chap.  423,  p.  400.) 
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Andbbws,  J.     This  action  cannot  be  maintained. 

1.  The  State  cannot  be  compelled  to  proceed  with  the  erec- 
tion of  a  public  building,  or  the  prosecution  of  a  public  work 
at  the  instance  of  a  contractor  with  whom  the  State  has 
entered  into  a  contract  for  the  erection  of  a  building  or  the 
performance  of  the  work.  The  State  stands,  in  this  respect, 
in  the  same  position  as  an  individual,  and  may  at  any  time 
abandon  an  enterprise  which  it  has  undertaken,  and  refuse  to 
allow  the  contractor  to  proceed,  or  it  may  assume  the  con- 
trol and  do  the  work  embraced  in  the  contract,  by  its  own 
immediate  servants  and  agents,  or  enter  into  a  new  contract 
for  its  performance  by  other  persons,  without  reference  to 
the  contract  previously  made,  and  although  there  has  been 


no  default  on  the  part  of  the  contractor.  The  State  in  the 
case  supposed  would  violate  the  contract,  but  the  obligation 
of  the  contract  would  not  be  impaired  by  the  refusal  of  the 
State  to  perform  it.  The  original  party  would  have  a  just 
claim  against  the  State  for  any  damages  sustained  by  him 
from  the  breach  of  the  contract,  and  althongh  the  claim  could 
not  be  enforced  through  an  action  at  law,  the  remedy  by 
appeal  to  the  legislature  is  open  to  him,  which  can,  and  it 
must  be  presumed  will,  do  soever  justice  may  require  in 


the  premises.  This  reme^^pie  only  one  provided  in  such 
a  case,  and  this  is  known  to  the  party  contracting  with  the 
State,  and  the  courts  cannot  say  that  is  not  certain,  reason- 
able and  adequate.  (See  Coster  v.  Mayor^  eto.y  43  N.  Y., 
408.)  If  the  court  should  undertake  by  its  order  or  judgment 
to  protect  the  contractor  in  the  possession  of  the  building  or 
premises  to  enable  him  to  proceed  witli  the  work  under  his 
contract,  he  would  still  be  left  without  remedy  to  obtain  pay- 
ment except  through  an  appropriation  by  the  legislature.  A 
law  of  the  State  suspending  or  discontinuing  a  public  work 
or  providing  for  its  performance  by  different  agencies  from 
those  theretofore  employed  is  not,  therefore,  subject  to  any 
constitutional  objection  because  the  change  would  involve  a 
breach  of  contract  with  a  contractor  with  whom  it  had 
entered  into  a  contract  for  doing  it.     That  a  person  who  has 
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employed  another  to  perform  labor  may  refuse  to  allow  the 
other  party  to  proceed,  and  that  the  latter  cannot  thereafter 
insist  upon  speciiically  performing  the  contract,  was  decided 
in  Clark  v.  Marsiglia  (1  Den.,  317). 

2.  Tlie  legislature,  by  chapter  323,  Laws  of  1874,  in  effect 
refused  to  proceed  with  the  construction  of  the  Elmira 
reformatory  under  the  existing  plans  and  contracts  for  the 
work.  The  building  of  the  reformatory  was  authorized  by 
chapter  427  of  the  Laws  of  1870.  The  act  provided  for  the 
appointment  by  the  governor  of  five  building  commissioners, 
who  were  charged  with  the  general  superintendence  of  the 
ground  for  the  reformatory,  which  they  were  authorized  to 
purchase,  and  the  design  and  construction  of  the  building, 
subject  to  the  approval  by  the  governor,  comptroller  and 
State  engineer  of  the  plan  adopted  by  the  commissioners. 
Under  this  act  a  site  was  purchased,  and  a  plan  of  the  build- 
ing was  adopted  and  approved,  and  the  commissioners  entered 
into  a  contract  with  one  Aldrich  to  famish  the  materials 
and  do  the  stone  and  bnick  work  required  in>  its  erection. 
The  contractor,  with  the  consent  of  the  commissioners, 
assigned  his  contract  to  the  ©laintiffs,  who  proceeded  with 
the  work,  and  there  had  b^^Bxpended  in  all,  at  the  time 
the  act  of  1874  was  pa8sed,^Klftding  the  sum  expended  in 
the  purchase  of  the  site,  the  sum  of  $458,000.  The  founda- 
tion walls  had  then  been  laid,  and  a  portion  of  the  front  wall, 
and  some  other  work  had  been  done,  and  a  much  larger 
sum  than  had  been  expended  would  have  been  required  to 
complete  the  building  according  to  the  plan.  The  act  of 
1874  suspended  the  commissioners  appointed  under  the  act 
of  1870,  and  provided  for  the  appointment  by  the  governor 
of  a  superintending  builder  in  their  place,  and  vested  in 
him,  so  far  as  the  construction  of  the  building  was  concerned, 
all  the  powers  and  duties  theretofore  possessed  by  the  com- 
missioners. It  appropriated  $300,000  to  complete  the  center 
building  and  south  wing,  provided  the  plan  of  the  building 
could  be  so  changed  that  the  appropriation. should  be  suffi- 
cient for  that  purpose,  and  required  that  the  new  plan  should 
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be  approved  by  the  governor  and  comptroller.  It  further 
provided  that  "  the  purchasing  of  the  material  and  all  things 
connected  with  the. exeozUi'On  of  said  building  shall  be  done 
by  contract,  and  all  contracts  shall  be  awarded  to  the  lowest 
responsible  bidder,  after  being  advertised  as  is  now  required 
by  law  for  the  letting  and  advertising  of  State  work  on  the 
canals."  This  legislation  was  inconsistent  with  the  plaintiffs' 
contract.  It  was  the  evident  intention  of  the  legislature  to 
change  the  plan  of  the  building  so  that  the  center  building 
and  wing  might  be  completed  at  a  cost  not  exceeding  the 
amount  of  the  appropriation,  and  also  that  the  work  should 
be  done  by  contract  after  advertisement,  and  that  the  con- 
tract should  be  let  to  the  lowest  responsible  bidder.  The 
purpose  of  letting  the  work  on  the  changed  plan  by  adver- 
tisement is  inconsistent  with  an  intention  that  the  plaintiffs 
should  proceed  under  their  contract.  So  also  by  the  contract 
with  Aldrich,  the  commissioners  by  whom  it  was  executed 
were  made  the  final  arbiters  in  case  of  disagreement  between 
the  contractor  and  the  superintendent  or  engineer  employed 
by  the  commissioners  in  making  up  the  final  account  of  work 
done  under  the  contract,  and  it  contains  other  provisions 
inconsistent  with  the  performance  of  the  work  under  the 
plaintifi^'  contract. 

3.  The  defendant  was  appointed  superintending  builder 
under  the  act  of  1874.  It  was  within  the  scope  of  his 
authority  to  enter  into  a  new  contract  for  the  completion  of 
the  center  and  south  wing  of  the  building  with  the  lowest 
bidder,  after  due  advertisement,  and  he  could  not  be  enjoined 
from  proceeding  to  execute  the  authority  conferred  upon  him 
as  the  agent  of  the  State,  and  from  advertising  in  letting  the 
work,  at  the  instance  of  the  plaintiffs,  who  had  no  legal  inter- 
est in  the  question,  and  whose  rights  were  not  impaired  by 
his  proposed  action. 

The  judgment  of  the  General  Term  should  be  affirmed. 

All  concur. 

Judgment  affirmed* 
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Obbis  Mab8h,  Appellant,  v.  The  Town  of  Little  Valley, 

Respondent. 

It  is  the  duty  of  a  town  to  provide  means  for  the  payment  of  its  bonds 
lawfully  issued.  In  case  of  failure  to  perform  this  duty,  the  holder  of 
the  bonds  may  maintain  an  action  against  the  town  thereon;  and  this, 
although  by  the  act  under  which  they  were  issued,  it  is  made  the  duty 
of  the  board  of  supervisoi-s  of  the  county  to  impose  and  levy  a  tax  to 
pay  the  bonds. 

It  aeems^  that  the  holder  of  the  bonds  having  thus  a  legal  remedy,  could 
not  resort  to  a  mandamus  against  the  board  of  supervisors. 

Such  settled  and  admitted  obligations  of  a  town  do  not  require  to  be 
audited  and  allowed  by  the  board  of  town  auditors. 

Under  the  provisions  of  the  act  of  1869  (chap.  5U0,  Laws  of  1869),  legalizing 
the  proceedbigs  of  a  special  town  meeting  of  the  electors  of  defendant, 

•  at  which  a  tax  was  voted  for  the  payment  of  bounties  to  those  furnish- 
ing substitutes  under  the  call  of  the  President  of  July,  1864,  and  making 
it  the  duty  of  the  board  of  town  auditors  to  audit  and  allow  claims 
therefor,  such  board  was  authorized  to  audit  the  claims  at  a  special 
meeting  called  for  that  purpose ;  they  were  not  limited  in  their  action 
to  the  annual  meeting  prescribed  by  statute  for  the  auditing  of  town 
accounts. 

Under  said  act  the  ofBcers  authorized  thereby  (§  8)  to  issue  town  bonds 
for  the  sums  audited  were  vested  with  a  disci'etion  as  to  the  form  of 
the  obligations  and  the  time  of  payment. 

The  repeal  of  said  act  by  the  act  of  1878  (chap.  21,  Laws  of  1878),  did  not 
affect  bonds  already  issued.  The  vested  rights  of  the  holders  of  the 
bonds  cannot  be  defeated  by  subsequent  legislation. 

(A.rgued  January  24,  1876;  decided  February  1, 1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  affirming  a  judgment 
in  favor  of  plaintiff  entered  upon  a  decision  of  the  court  upon 
trial  without  a  jury.  (Reported  below,  1  Hun,  554 ;  4  T.  & 
C,  116.) 

This  action  was  brought  upon  three  bonds  issued  by  defend- 
ant under  and  in  pursuance  of  chapter  590,  Laws  of  1869. 

The  act  legalizes  the  proceedings  of  a  town  meeting  held 
by  defendant's  electors,  at  which  it  was  voted  to  raise  money 
by  tax  to  pay  to  each  one  furnishing  substitutes  under  the 
call  of  the  president  of  July,  1864,  the  sum  of  $200.     It 
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authorized  (§  2)  the  board  of  town  auditors,  at  any  meeting, 
to  audit  and  allow  to  each  individual  furnishing  a  substitute 
to  the  credit  of  the  town  $200,  with  interest,  and  provided 
(§  3)  that  the  supervisor  and  town  clerk,  on  certificate  of  a 
majority  of  the  auditors,  should  issue  a  bond  for  the  sum  so 
audited  to  each  person  who  had  furnished  a  substitute.  The 
three  persons  to  whom  the  bonds  in  suit  were  issued  furnished 
substitutes  and  presented  their  claims  to  the  board  of  town 
auditors  at  a  special  meeting  of  the  board  held  for  the  pur- 
pose of  auditing  claims.  Under  the  act  said  claims  were 
audited  and  allowed  and  the  bonds  in  suit  were  issued.  By 
the  bonds,  which  were  dated  June  11, 1869,  the  town  was 
obligated  to  pay  the  amounts  on  the  1st  day  of  February, 
1873,  with  annual  interest,  at  the  office  of  S.  S.  Marsh,  Little 
Valley. 

It  was  claimed  by  the  defendant's  counsel  that  as  by  said 
act  (§5)  it  was  made  the  duty  of  the  board  of  supervisors 
of  the  county,  at  any  annual  meeting,  to  levy  taxes  upon  the 
taxable  property  of  the  town  for  the  payment  of  these  bonds, 
no  duty  was  imposed  upon  the  town  to  provide  money  for 
their  payment,  but  that  plaintiff's  remedy  was  by  mandamus 
against  said  board ;  also  that  the  officers  issuing  the  bonds 
had  no  authority  to  fix  the  time  and  place  of  payment,  or  to 
provide  for  the  payment  of  interest ;  also  that  the  repeal  of 
said  act  of  1869,  by  the  act  chapter  21,  Laws  of  1873,  invali- 
dated the  bonds. 

ffenderson  <&  Wentworth  for  the  appellant.  The  court 
erred  in  deciding  that  this  action  could  be  maintained  on  the 
facts  proven.  (Laws  1869,  chap.  590;  LoHUard  v.  Tovm 
of  Monroe^  11  N.  Y.,  392;  People  v.  Bd.  of  Auditors  of 
Westford,  38  How.,  23 ;  53  Barb.,  555  ;  Northmp  v.  Town 
ofPitUfidd,  2  N.  T.  S.  0.,  108 ;  People  v.  Martin,  58  Barb., 
286 ;  Rich.  Co.  O.  L.  Co.  v.  Town  of  Middletown,  1  N.  T. 
8.  C,  433.)  The  board  of  town  auditors  had  no  authority  or 
jurisdiction  under  the  second  section  of  chapter  590,  Laws 
of  1869,  to  audit  the  claims  at  their  meeting  June  11,  1869. 
SiCKBUI — ^VoL.  XIX.         16 
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(3  Gen.  Stet.,  302,  303;  People  v.  Supra.  Queens  Co.,  1  Hill, 
196,  200 ;  People  v.  Auditors  of  Westford,  63  Barb.,  666 ; 
38  How.,  23.)  The  bonds  are  void  because  the  auditors, 
supervisor  and  town  clerk  had  no  authority  to  bind  the  town 
to  pay  such  obligations.     (Laws  1869,  chap.  690,  §§  3,  6.) 

Cary  &  JewcU  for  the  respondent.  Plaintiff's  remedy  was 
by  action  against  the  town  in  its  corporate  capacity  and  not 
by  mandamus.  (Laws  1869,  chap.  690,  §4;  2  R.  S.,  473, 
§  90 ;  1  id.,  337,  §  1 ;  People  v.  Oroton  Aque.  Bd.,  49  Barb., 
264 ;  Brown  v.  Tovm  of  Canton,  4  Lans.,  409 ;  Ex  parte 
Lynch,  2  Hill,  46 ;  Hathaway  v.  Town  of  Solon,  6  Lans., 
267 ;  Northrup  v.  Town  of  PiMsfield,  2  N.  Y.  S.  C,  108  ; 
Sun  Mut.  Ins.  Co.  v.  Mayor,  etc.,  8  N.  Y.,  240.)  The  act 
of  1869  was  constitutional  and  the  tax  valid.  {Guilford  v. 
Suprs.  Chenango  Co.,  13  N.  Y.,  143;  St.  Joseph  Township 
V.  Rogers,  16  Wall.,  646 ;  Brewster  v.  City  of  Rochester,  19 
N.  Y.,  116.)  Chapter  21,  Laws  of  1873,  is  a  nullity  so  far  as 
it  affects  plaintiff's  right.  {People  ex  rel.  Fountain  v.  Suprs. 
of  Westchester,  4  Barb.,  64;  Benson  v.  Mayor,  etc.,  10  id., 
223 ;  Bklyn.  Cent.  R.  R.  Co.  v.  Bklyn.  City  R.  R.  Co.,  32  id., 
358;  Conley  v.  Palmer,  2  N.  Y.,  182;  Vanderkar  v.  Rens. 
R.  R.  Co.,  13  Barb.,  390.) 

Miller,  J.  The  plaintiff's  claim  is  founded  upon  three 
several  bonds  purporting  to  have  been  issued  in  pursuance  of 
chapter  590  of  the  Laws  of  1869.  The  act  in  question  legal- 
izes the  acts  and  proceedings  of  the  electors  at  a  special  town 
meeting  which  had  previously  been  held  for  the  purpose  of 
raising  money  to  pay  bounties  for  furnishing  substitutes ; 
authorizes  the  board  of  town  auditors  to  audit  such  claims, 
and  the  issue  of  town  bonds  to  each  person  furnishing  a  sub- 
stitute as  therein  provided.  The  fourth  section  of  the  act 
declares  that  said  bonds  shall  be  legal  claims  against  the 
town ;  and  the  fifth  section  makes  it  the  duty  of  the  board 
of  supervisors,  at  any  annual  meeting,  to  levy  and  impose  a 
tax  for  the  payment  of  said  bonds.     The  bonds  being  issued 
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as  the  law  requires,  the  town  is  obligated  to  provide  means  for 
the  payment  of  the  same.  And  the  several  amounts  thereby 
secured  are  not  in  the  nature  of  unliquidated  demands,  which 
are  required  to  be  audited  and  allowed  by  the  board  of  town 
auditors,  and  which  these  officers  are  authorized  by  law  to 
adjust  and  settle.  As  each  of  the  bonds  upon  its  face  is  an 
admitted  debt  against  the  town,  which  it  is  liable  to  pay,  tiie 
question  arises  whether  an  action  will  lie  to  recover  the 
amount,  or  some  other  remedy  must  be  adopted  for  that  pur- 
pose. It  is  insisted  that  no  duty  or  obligation  of  providing 
the  money  and  paying  the  bonds  is  imposed  upon  the  defend- 
ant, and  that  the  remedy  is  by  mandamus  against  the  board 
of  supervisors.  This  position  is,  I  think,  erroneous,  and 
cannot  be  upheld.  The  provision  of  the  fifth  section  of  the 
act,  which  requires  the  board  of  supervisors  to  levy  taxes  for 
the  payment  of  said  bonds,  is  a  duty  imposed  upon  public 
officers  with  a  view  of  carrying  out  the  general  purposes  of 
the  law;  and  after  the  bonds  are  issued  and  in  the  hands  of 
bona  fde  holdera,  they  constitute  a  lawful  demand  against 
the  town,  for  the  payment  of  which  its  officers  are  bound  to 
provide.  Upon  their  failure  to  do  so,  an  action  lies  against 
the  town,  which,  as  a  body  corporate,  can  sue  and  be 
sued  in  the  manner  prescribed  by  the  laws  of  this  State 
(1  R.  S.,  337,  §  1 ;  2  id.,  473,  §  95)  ;  and  if  a  judgment  is 
obtained,  it  becomes  a  town  charge  (1  id.,  357,  §  8),  which 
is  to  be  laid  before  the  board  of  supervisors,  and  the  amount 
assessed,  levied  and  collected  the  same  as  other  contingent 
charges  against  the  town.  Numerous  decisions  in  the 
Supreme  Court  sustain  an  action  against  a  town  in  cases  of  a 
similar  character.  The  subject  is  fully  discussed  in  Brown 
V.  The  Tovm  of  Canttyn  (4  Lans.,  409  ) ;  Hathaway  v.  The 
Town  ofiSohn  (5  id.,  267) ;  Northrup  v.  The  Tovm  of  Pitts- 
field  (2  T.  &  C,  Sup.  Ct.,  108),  and  does  not  require 
elaboration. 

In  Brown  v.  The  Town  of  Canton  {supi^a)^  the  action  was 
upon  an  instrument  executed  to  secure  bounty  money,  similar 
in  its  character  to  that  upon  which   this   action  is  brought. 
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The  right  to  prosecute  a  town  by  action  in  similar  cases  is 
also  sanctioned  by  this  court  in  Hathaway^  Supervisor,  v.  The 
Town  of  CinGinnatuSj  recently  decided.  The  case  last  cited 
has  all  the  essential  features  of  Hathaway  v.  The  Town  of 
Solon  (supra),  and  the  point  discussed  was  distinctly  pre- 
sented and  decided.  As  the  plaintiff  had- a  clear  legal 
remedy  by  action  against  the  town,  and  the  liability  of  the 
defendant  was  beyond  any  question,  a  mandamus  would  not 
lie.  {Eff  parte  Lynch,  2  Hill,  45 ;  Perkins  v.  Hawkins,  46  N. 
Y.,  9 ;  People  v.  Oroton  Aqueduct  Board,  40  Barb.,  264.) 
Most  of  the  authorites  relied  upon  to  sustain  the  right  to  a 
mandamus  in  a  case  like  this  are  reviewed  and  considered  in 
some  of  the  cases  already  cited,  and  a  further  examination  is 
not  required.  There  was  no  duty,  therefore,  incumbent  upon 
the  plaintiff,  nor  any  legal  obligation,  to  seek  a  remedy  by  a 
mandamus  against  the  board  of  supervisors. 

The  objection  made  that  the  board  of  town  auditors  had 
no  authority  to  audit  the  claims  upon  which  the  bonds  were 
issued,  at  the  time  named,  is  not  well  taken.  They  are 
authorized  to  make  the  audit  at  any  meeting  of  the  board  by 
the  second  section  of  the  act.  This  does  not  mean  the 
annual  meeting  only,  but  at  such  meeting  as  may  be  convened 
for  that  purpose.  Considering  the  object  of  the  act,  it  is  fair 
to  assume  that  an  early  meeting  of  the  board  was  intended, 
and  that  no  great  delay  was  designed  in  adjusting  the  claims 
provided  for.  The  time  of  the  meeting,  as  w^ll  as  the  form 
of  the  obligations  to  be  issued,  and  the  time  of  payment,  to 
which  objections  are  now  made,  were  evidently  intended  to 
be  vested  in  the  discretion  of  the  officers  who  were  author- 
ized to  issue  the  bonds,  and  it  is  not  apparent  that  they  have 
exceeded  their  jurisdiction  in  any  of  tlie  particulars  named. 
It  may  also  be  added  that  the  objections  last  considered  do 
not  appear  to  have  been  presented  upon  the  trial,  and  for 
that  reason  they  are  not  now  available. 

It  is  too  evident  to  require  discussion  that  the  repeal  of  the 
act  of  1869,  by  chapter  21  of  the  Laws  of  1873,  could  not 
affect  the  bonds  already  issued,  and  the  holders  have  a  vested 


1876.]  Aknold  et  al.  v.  Nichols.  117 


Statement  of  case. 


right  to  collect  the  same,  which  the  law  fully  protects. 
Good  faith  demands  that  those  rights  should  be  protected, 
and  they  cannot  be  impaired  by  any  subsequent  modification 
or  repeal  of  the  statute  under  which  they  were  issued. 

The  judgment  was  right,  and  must  be  affirmed. 

All  concur. 

Judgment  affirmed. 


John  H.  Arnold  et  al.,  Exrs.,  etc..  Appellants,  v.  Chablbs 
H.  Nichols,  impleaded,  etc.,  Respondent. 

Where  one  engaged  in  business  enters  into  a  copartnership  with  another 
for  the  purpose  of  continuing  the  business,  and  transfers  its  assets  to  the 
firm  in  consideration  of  an  agreement  of  the  firm  to  assume  and  pay 
certain  specified  debts  incurred  in  the  business,  and  to  apply  the  assets 
first  to  the  payment  of  said  debts,  the  agreement  is  to  be  deemed  as 
made  for  the  benefit  of  the  creditors  holding  the  claims  specified,  and 
an  action  may  be  maintained  by  such  a  creditor  against  the  fiim  upon 
such  agreement 

MerriU  v.  Oreen  (55  N.  Y.,  270)  distinguished. 

An  allegation  in  such  an  action,  in  the  answer  of  the  partner,  that  he  was 
induced  to  enter  into  the  agreement  by  the  fraud  of  the  original  debtor 
in  the  absence  of  allegations  that  he  has  rescinded  the  agreement  on 
account  of  the  fraud,  or  has  sustained  damages  by  reason  thereof,  does 
not  authorize  evidence  of  the  fraud  upon  the  trial. 

(Argued  January  24,  1876;  decided  February  1,  1876.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department  reversing  a  judgment 
in  favor  of  plaintifi^,  entered  upon  a  verdict,  and  granting  a 
Bew  trial. 

This  action  was  brought  against  the  defendants  as  mem- 
bers of  the  firm  of  J.  W.  Bowen  &  Co.  to  recover  an  indebted- 
ness of  said  Bowen  to  plaintiff''s  testator,  which,  as  alleged  in 
the  complaint,  the  said  firm  had  assumed  and  agreed  to  pay 
in  consideration  of  the  transfer  to  the  firm  by  said  Bowen  of 
the  property  and  assets  of  his  business. 

The  facts  are  set  forth  sufficiently  in  the  opinion.  ' 
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BenJ.  K,  Phelps  for  the  appellants.  Plaintiffs  had  a  right 
of  action.  (20  N.  Y.,  268 ;  37  id.,  676 ;  24  id.,  178,  180.) 
The  offer  of  defendant  to  prove  that  he  was  induced  through 
fraud  to  enter  into  the  partnership  was  properly  ruled  out. 
{Minium  v.  Main^  7  N.  Y.,  227 ;  McKmgkt  v.  Dunlap,  5 
id.,  637 ;  Bowman  v.  Teal^  23  Wend.,  309.) 

Wm.  Howard  Wait  for  the  respondent.  The  court  erred 
in  excluding  evidence  of  fraud  on  the  part  of  Bowen  in  induc- 
ing defendant  to  enter  into  the  partnership.  '(Broom's  Leg. 
Max.,  226,  702 ;  Van  Duzer  v.  Howe,  21  N.  Y.,  631 ;  Mc  Wil- 
liams V.  Masojif  31  id.,  294 ;  Coleman  v.  Bean^  1  Abb.  [Ct. 
App.  Dec],  394 ;  3  Keyes,  94 ;  Merrill  v.  Cf^reen^  56  N.  Y., 
270 ;  Durand  v.  Curtis^  67  id.,  7.) 

Earl,  J.  For  some  years  prior  to  the  15th  day  of  August, 
1867,  the  defendant  Bowen  had  been  engaged  in  the  city  of 
New  York  in  the  business  of  importing  and  dealing  in  fancy 
goods,  and  on  that  day  the  plantift''s  testator,  Hinman,  loaned 
to  him  to  be  used  in  his  business  tlie  sum  of  $2,000.  Bowen 
continued  in  business  alone  until  January,  1868,  when  he 
formed  a  copartnership  with  the  defendant  Nichols,  and 
Bowen  and  Nichols,  under  the  firm  name  of  J.  M.  Bowen  & 
Co.,  continued  to  carry  on  the  business  until  May,  1869, 
when  they  dissolved.  At  the  time  of  the  formation  of  the 
copartnership,  the  evidence  tends  to  show,  and  we  must 
assume  that  the  jury  found,  that  Bowen  transferred  his  busi- 
ness assets  to  the  firm  of  J.  M.  Bowen  &  Co.,  and  that  in  con- 
sideration thereof,  the  firm  assumed  and  agreed  to  pay  certain 
specified  debts  of  Bowen,  among  which  was  Hinman's  debt 
for  the  money  loaned  as  above  stated.  It  was  expected  at 
the  time  that  the  assets  would  exceed  the  debts  assumed  by 
the  firm  by  at  least  $30,000 ;  and  this  excess  of  $30,000  was 
to  be  credited  to  Bowen  on  the  books  of  the  firm  as  his  share 
of  capital  to  be  contributed.  The  assets  were  not  as  large  as 
expected,  but  were  shown  to  be  more  than  sufficient  to  pay 
all  the  dabts  assumed.     They  were  first  to  be  used  to  pay  the 
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debts,  and  the  balance  whatever  it  might  be,  was  to  be 
credited  to  Bowen. 

Bowen  transferred  to  the  tirm  the  assets  to  which  his  credi- 
tor had  the  right  to  look  for  the  payment  of  their  claims, 
and  hence  the  promise  of  the  firm  to  pay  such  claims  mast  be 
deemed  to  have  been  made  for  their  benefit.  It  was  not  made 
to  exonerate  Bowen  from  the  payment  of  his  debts,  and  not 
primarily  nor  directly  for  his  benefit,  as  his  property  was  to 
be  taken  to  pay  the  debts,  and  he  was  still  to  remain  liable  as 
one  of  the  principals  to  pay  them.  This  case  is,  there- 
fore, nnlike  the  case  of  Merrill  v.  Green  (56  N.  Y.,  270), 
and  the  action  is  maintainable  upon  the  principles  laid  down 
in  the  case  of  Lavrrence  v.  Fox  (20  N.  Y.,  268),  and  also 
recognized  in  Burr  v.  Beers  {^^  N.  Y.,  178),  Thorp  v.  Keo- 
kuk Coal  Company  (48  N.  Y.,  253),  and  Claflin  v.  Oetrom^ 
(54  N.  Y.,  581).  HinmHU  had  the  right  to  adopt  tlie  promise 
made  expressly  for  his  benefit. 

The  defendant  Nichols  alleged  in  his  answer  that  he  was 
induced  to  enter  into  the  alleged  agreement  by  the  fraud  of 
Bowen,  but  he  did  not  allege  that  he  had  rescinded  the  agree- 
ment on  that  account,  or  that  he  had  ever  sufiered  any  damage 
on  account  thereof.  Upon  the  trial  he  offered  to  prove  that 
he  was  induced  to  enter  into  the  agreement  by  fraud,  and  the 
court  excluded  the  evidence.  This  ruling  was  right.  When 
Nichols  discovered  that  he  had  been  defrauded  into  making 
the  agreement,  he  could  have  repudiated  the  agreement  on 
that  ground,  given  up  his  interest  in  the  assets  transferred  to 
the  firm  and  placed  them  again  in  the  hands  of  Bowen.  A 
creditor  could  not  adopt  the  agreement  which  Bowen  had 
made  for  his  benefit,  without  taking  it  subject  to  any  infirm- 
ity which  attached  to  it,  and  subject  to  any  assault  which 
Nichols  could  make  upon  its  validity.  But  Nichols  could 
not  retain  the  fruits  of  the  agreement  and  refuse  on  account 
of  fraud  to  bear  its  burdens.  Again,  fraud  could,  in  no 
aspect  of  the  case,  furnish  a  total  or  partial  defence  to  the 
action,  as  the  firm  had  more  than  sufiicient  assets  transferred 
to  it  by  Bowen,  to  pay  all  the  debts  assumed.     Hence  there 
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was  no  fraud  affecting  Hinman's  claim  or  his  right  of  recov- 
ery. 

The  charge  of  the  judge  at  the  trial  was  free  from  any  just 
criticism.  It  was,  that  if  the  jury  found  that  there  was  an 
agreement  between  Bowen  and  Nichols  in  entering  into  copart- 
nership, that  J.  M.  Bowen  &  Co.,  the  new  firm,  should  take 
the  business  assets  of  Bowen,  and  in  consideration  thereof 
pay  the  specified  liabilities  of  Bowen,  the  plaintiffs  were  enti- 
tled to  recover,  and  that  if  they  found  there  was  not  such  an 
agreement,  they  were  not  entitled  to  recover.  ,  This  charge 
fairly  covered  the  law  of  the  case. 

We  have  considered  the  other  exceptions  to  which  our  atten- 
tion was  called  upon  the  argument,  and  they  are  so  clearly 
without  foundation  as  to  require  no  particular  notice. 

The  order  of  the  General  Term  must  be  reversed,  and  the 
judgment  entered  upon  the  verdict  affirmed,  with  costs. 

All  concur. 

Order  reversed  and  judgment  accordingly. 


119  40B    '   William  H.  Glenney,  Respondent,  v.  Jebemiah  H.  Sted- 


5^  i|?9'  WELL  et  ah.  Appellants. 


Under  section  891  of  the  Code,  a  plaintifF  in  an  action  pending  may  exam- 
ine the  adverse  party  on  oath  before  service  of  the  complaint,  and  foi 
the  purpose  of  obtaining  facts  on  which  to  frame  the  complaint. 

If  the  affidavit  presented  to  a  judge  for  the  purpose  of  procuring  an  order 
for  such  examination,  disclofies  a  case  giving  the  judge  power  to  act,  his 
action  is  discretionary  and  cannot  be  reviewed  here. 

The  effect  of  said  provision  cannot  be  altered  by  a  rule  of  the  court. 

(Submitted  January  18,  1876;  decided  February  1,  1876.) 

Appeal  from  order  of  the  General  Term  of  the  Snperior 
Court  of  the  city  of  New  York  aflirniing  an  order  of  Special 
Term  denying  a  motion  to  vacate  an  order  granted  by  a  jus- 
tice of  said  court  requiring  certain  of  the  defendants  to  appear 
and  be  examined  as  parties  before  trial. 
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Plaintiff's  affidavits,  upon  which  the  order  for  examination 
was  granted,  after  stating  the  commencement  of  the  action 
and  generally  the  nature  thereof,  the  relief  sought,  stated 
that  plaintiff  was  not  able  to  frame  his  complaint  and  does 
not  know  the  names  of  the  necessary  defendants ;  and  that  it  is 
necessary  for  him,  in  order  to  obtain  knowledge  of  said  names 
and  of  the  facts  necessary  to  frame  his  complaint,  that  he 
should  have  an  order  to  examine  said  defendants,  so  that  he 
could  obtain  from  them  the  necessary  information  ;  also,  that 
he  had  stated  the  case  to  his  counsel,  and  was  advised  by 
him  that  he  had  a  meritorious  cause  of  action,  and  that  the 
discovery  be  seeks  is  absolutely  necessary  to  enable  him  to 
frame  his  complaint. 

0 

F,  N.  Bangs  for  the  appellants.  It  was  not  within  the 
jurisdiction,  power  or  authority  of  the  court  to  order  an 
examination  of  a  party  under  section  891  of  the  Code,  before 
issue  joined.  (Laws  1847,  p.  630 ;  Ainaworth  v.  Bolmer^  1 
Sandf.,  688;  id.,  713;  1  Code  R.,  4;  Anderson  v.  Johnson^ 
id.,  95 ;  BaUbiani  v.  Orasheim^  2  id.,  76 ;  Miller  v.  Mather^ 
id.,  101 ;  Porter  v.  ElXioti^  2  Sand.,  667 ;  Chichester  v.  Liv- 
ingston^ 3  id.,  118;  Suydam  v.  Suydam^  11  How.,  518; 
Leeds  v.  Browiiy  6  Abb.,  418;  Oreen  v.  Wood^  6  id.,  277; 
Watson  V.  Oage,  12  id.,  215 ;  Plato  v.  Kelly^  16  id.,  180 ; 
Woods  V.  De  Figamere^  7  Robt.,  607 ;  Cook  v.  Bidwdl^  17 
Abb.,  300 ;  Mc  Vicker  v.  Oreenleaf^  4  Robt.,  657 ;  Fullerton 
V.  Oaylord^  7  id.,  559 ;  Oreen  v.  Herder^  id.,  455 ;  Bell  v. 
Richmond^  50  Barb.,  571 ;  Duff  v.  Lynch^  36  How.,  509 ; 
Havemeyer  v.  IngersoUy  12  Abb.  [N.  S.],  244,  301;  Winston 
V.  English,  14  id.,  119;  Morgan  Y.Whittaker,  14  Abb.,  127.) 

Robert  SeweU  for  the  respondent.  The  effect  of  section 
891  of  the  Code  cannot  be  altered  by  a  rule  of  the  court. 
( Winston  v.  English,  44  How.,  406 ;  Mo  Vioker  v.  Greenr 
leaf,  4  Robt.,  657 ;  1  Abb.  [N.  S.],  452 ;  Duffy  v.  Lynch,  36 
How.,  509 ;  FuUerton  v.  Oaylord,  7  Robt.,  551 ;  Barto  v. 
Himrod,  8  If .  Y.,  491 ;  Broom's  Leg.  Maxims,  807 ;  Coleman 
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V.  JVantZj  63  Penn.  St.,  178.)  The  matter  was  discretionary 
with  the  court  below  and  the  appeal  should  be  dismissed. 
{Livertnore  v.  Bainhridgey  56  N.  Y.,  72.) 

FoLGEB,  J.  This  case  calls  for  a  declaration,  of  the  mean- 
ing of  chapter  6  of  part  2  of  the  Code  of  Procedure,  entitled 
'*  Examination  of  Parties."  There  has  been  conflict  of  opin- 
ion thereon  in  the  courts,  which  have  been  called  upon  to  put 
it  into  practical  operation ;  as  is  shown  by  the  divei*se  deci- 
sions rendered,  and  by  the  several  rules  of  practice  that  have 
been  framed  and  promulgated. 

Looking  at  the  practice  for  which  this  chapter  is  a  substi- 
tute, and  giving  to  the  different  sections  of  it  the  construction 
that  they  seem  to  demand,  we  have  come  to  the  conclusion, 
that  a  plaintiff  in  an  action  pending,  may  examine  the  adverse 
party  on  oath,  before  the  service  on  him  of  a  complaint,  and 
for  the  purpose  of  obtaining  the  facts  on  which  to  frame  a 
complaint. 

As  a  general  rule,  a  court  of  equity  has  jurisdiction  to 
entertain  a  bill,  for  the  discovery  of  facts  which  may  aid  in 
the  prosecution  or  defence  of  an  action  in  another  court,  and 
which  may  enable  the  plaintifiE  to  ascertain  who  will  be  proper 
parties  to  that  action.  {Moodaly  v.  Morton^  1  Bro.  Ch.,  469  ; 
S.  C,  2  Dickens,  652.)  The  bill  may  be  filed  when  the  plain- 
tiff has  become  actually  involved  in  the  litigation,  or  when 
he  is  only  liable  to  be  so  ;  and  whether  he  has,  or  has^ot  yet, 
commenced  his  action.  (Adams'  Equity,  pp.  [*19]  86,  87 ; 
2  Story  Eq.  Jur.,  §§  1483,  1495 ;  City  of  London  v.  Levy,  8 
Ves.  Jr.,  404.)  This  jurisdiction  was  conferred  upon  the 
Supreme  Court  by  the  Constitution  of  1846  (art.  6,  §  3). 

The  commissioners  who  reported  the  Code  of  Procedure, 
and  the  legislature  which  enacted  it,  found  the  Supreme 
Court  in  possession  of  this  jurisdiction.  It  is  not  to  be  sup- 
posed that  so  great  a  change  was  intended  to  be  made,  as  to 
abolish  this  power  and  to  take  away  this  right  and  means  of 
relief  to  suitors,  unless  there  is  found  clear  indication  of  it  in 
the  report  of  the  commissioners,  or  an  unmistakable  inten- 
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tion  in  the  terms  of  the  enactment.  It  is  suggested  that  it 
id  a  power  liable  to  abuse,  in  the  use  it  may  be  put  to  in  har- 
assing, of  antagonists  by  inquisitorial  inquiry.  It  is  not  a 
sound  argument,  which  reasons  against  the  existence  of  a 
power,  from  the  possibility  of  tlie  abuse  of  it.  And  it  is  not 
to  be  denied,  that  the  prudent  and  legitimate  use  of  it  will  not 
of  necessity  be  found  vexatious,  and  that  it  has  heretofore 
proved  of  benefit  to  honest  suitors  and  a  great  aid  to  justice. 
If  the  power  which  the  Court  of  Chancery  had  under  the 
former  practice,  was  exercised  without  vexation  to  defendants, 
why  may  not  the  same  power,  be  benignly  exerted  by  the 
courts  at  this  day  ?  It  is  for  the  judges  now,  by  rules  of 
practice  and  by  rulings  at  the  examination,  to  keep  the  plain- 
tiff within  proper  bounds,  and  to  ward  off  from  the  defendant 
all  inquiry  whicli  is  vain  or  curious. 

We  find  that  in  reporting  the  provisions  of  the  Code  for 
the  examination  of  parties  to  actions,  whi(th  prohibit  the 
bringing  of  a  bill  of  discovery  in  one  action  in  aid  of  another 
action,  the  commissioners  meant  them  to  be  a  means  of 
accomplishing,  substantially,  the  same  ends  which  were 
attained  in  a  court  of  equity  in  the  exercise  of  its  jurisdiction 
to  compel  a  discovery.  (Comrs.  1st  Report,  p.  244.)  Nor  do 
the  sections  reported  and  adopted  prohibit  the  essential  relief 
before  attained.  They  interdict  the  mode  of  relief,  as  well 
might  be,  after  the  distinctions  were  removed  between  a 
court  of  law  and  one  of  equity,  and  the  commingling  in  one 
of  the  powers  and  jurisdictions  of  the  two  kinds  of  courts. 
They  might  well  then  provide  that,  in  the  same  action,  with 
whatever  subject-matter  it  dealt,  discovery  should  be  afforded 
and  relief  granted.  It  was  a  rule  in  equity  that  a  bill  for 
discovery  would  not  be  entertained,  when  the  bill  asked  also 
for  relief,  which  a  court  of  law  alone  could  give.  But  when 
equity  jurisdiction  no  longer  stood  alone,  but  was  committed 
with  that  at  law,  to  the  same  court,  this  rule  had  lost  the  rea- 
son for  it,  and  the  mode  of  procedure  could  be  adapted  to  the 
change.  Section  389  of  tlie  Code,  (the  first  section  of  the 
chapter),  does    not    prohibit  the  obtaining    discovery,  but 
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declares  that  it  can  be  sought  only  in  the  mode  specified  in 
that  chapter.  In  the  same  action  in  which  the  relief  is 
sought  must  the  discovery  be  sought  also.  And  this  seems 
to  be  the  only  substantial  restriction  put  upon  the  breadth  of 
the  former  practice.  The  action  for  relief  must  be  com- 
menced and  the  discovery  must  be  sought  in  that  action,  and 
from  a  party  thereto,  in  the  manner  provided  in  succeeding 
sections  of  the  chapter.  Section  390  makes  it  lawful  to 
examine  as  a  witness  a  party  to  an  action,  whether  that  action 
be  equitable  in  its  nature  or  be  one  at  law.  So  did  the 
Laws  of  1847.  (Laws  of  1847,  vol.  2,  chap.  426,  p.  630.)  It 
needed  an  afiirmative  enactment  to  make  it  so.  The  whole 
scope  and  purpose  of  that  section  is  to  make  lawful  such  an 
examination.  And  it  declares  first  the  legality  of  it ;  then 
the  means  of  bringing  the  party  to  the  book ;  then  the  rules 
under  which  the  examination  shall  be  had ;  and  then,  with  a 
limitation  of  the  generality  with  which  it  commences,  states 
the  three  modes  in  which  the  examination  shall  be  had  :  First, 
at  the  trial;  second,  conditionally;  third,  by  commission. 
The  act  of  1847,  before  mentioned,  had  provided  for  these 
three  ways  and  also  for  a  fourth,  to  wit,  for  the  perpetuation 
of  his  testimony,  in  accordance  with  the  Revised  Statutes. 
(2  R.  S.,  p.  398,  §  33.)  All  that  section  390  effects  is,  that  a 
party  to  an  action  may  be  called  and  examined  as  a  witness, 
in  some  of  the  same  circumstances  as  a  person  not  a  party  to 
the  suit  or  proceeding.  It  is  at  once  perceived  that  if  a  suitor 
is  debarred  by  section  389  from  seeking  discovery,  save  in  the 
action  in  which  he  seeks  relief,  and  if  the  discovery  he  may 
have  in  his  action  for  relief  is  only  at  the  times  and  in  the 
mode  prescribed  by  section  390,  the  rights  and  benefit  he 
would  have  had  by  the  former  bill  of  discovery  in  a  court  of 
equity,  were  materially  abridged ;  for  he  could  not  search  the 
mind  and  memory  of  his  adversary  by  commission  (2  R.  S., 
p.  393,  §  12),  or  at  the  trial,  only  after  an  issue  of  fact  had 
been  joined  in  the  action  ;  and  conditionally  (id.,  p.  391,  §  1), 
only  when  he  was  about  to  depart  the  State,  or  was  sick  or 
infirm.     The  statute  for  the  perpetuation  of  testimony  (id.. 
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p.  495,  §  43)  enables  a  pereon  who  is  a  party  to  a  suit  pend- 
ing, or  who  expects  to  be  a  party  in  a  suit  about  to  be  com- 
menced, to  take  testimony  conditionally  and  to  perpetuate  it, 
and  there  is  no  restriction  as  to  the  time  during  the  pendency 
of  the  action  when  this  may  be  done,  save  perhaps  by  impli- 
cation, that  it  shall  be  before  a  trial.  But  all  these  provi- 
sions look  not  to  the  same  end,  as  sometimes  did  a  bill  of  dis- 
covery. The  statutes  look  to  the  obtaining  and  preserving 
depositions  as  testimony,  to  be  used  as  testimony,  and  that 
upon  the  trial,  by  either  party  who  chooses  so  to  do. 

The  bill  for  discovery,  as  we  have  seen,  had  much  wider 
range  than  that,  and  enabled  a  suitor  to  procure  the  precise 
information,  if  it  lay  in  the  mind  of  his  adversary,  on  which 
he  might  frame  his  pleadings  in  his  action  for  relief;  might 
select  the  persons  whom  he  should  make  defendants,  and  pro- 
cure the  knowledge  of  facts  which  would  qualify  him  to 
come  to  trial  well  prepared.  If  it  be  said  that  the  statute  for 
the  perpetuation  of  testimony,  without  expressing  this  as  one 
of  its  purposes  does,  in  fact,  in  connection  with  the  law  of 
1847,  enable  the  party  to  attain  just  this,  the  answer  is  that 
section  389  has,  by  implication,  so  far  repealed  the  law  of 
1847;  for  that  section  declares  that  the  examination  of  a  party 
shall  be  had  only  in  the  mode  provided  by  that  chapter  in  its 
following  sections.  We  repeat,  then,  that  unless  there  is 
some  other  mode  of  examining  a  party  than  conditionally,  by 
commission,  or  at  the  trial,  the  suitor  has  not  the  benefit 
which  the  former  bill  of  discovery  would  have  given  him. 
And  we  add,  that  he  has  not  the  benefit  which  the  law  of 
1847  would  have  given  him.  We  are  quite  prepared,  then,  to 
find  in  succeeding  sections  some  broader  privilege.  We  do 
find  that  the  next  section  to  the  three  hundred  and  ninetieth 
does,  in  its  terms,  give  it.  As  originally  reported  and 
adopted  (being  then  section  345  of  1848),  it  provided  that 
the  examination  instead  of  being  had  as  provided  in  section 
390  (384  of  1848),  might  be  had  at  any  time  before  trial,  at 
the  option  of  the  party  claiming  it.  "  The  examination  " 
here  spoken  of  is,  of  course,  or  might  be  construed  to  be, 
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the  examination  spoken  of  by  the  two  preceding  sections, 
the  examination  of  a  party  to  the  action  conditionally,  by 
commission,  or  at  the  trial.  It  thus  made  a  substitute  for  the 
mode  of  conditional  examination,  and  the  mode  of  examina- 
tion by  commission  (if  it  were  possible),  and  at  the  trial, 
which  was  unnecessary,  as  the  law  had  already  provided  a 
machinery  for  those.  So  the  next  year  (1849)  there  was  an 
amendment  (of  section  391),  and  the  power  to  examine  at 
any  time  before  the  trial,  was  given  in  place  of  the  examina- 
tion at  the  trial  only.  The  Code  now  stands,  that  a  party  to 
an  action  may  be  examined  conditionally,  or  by  commission, 
or  at  the  trial,  or  in  place  of  at  the  trial  at  any  time  before 
the  trial,  at  the  option  of  the  other  party.  So  that  the  Code 
now,  as  to  a  party,  is  nearly  equal  in  extent  to  the  Revised 
Statutes  as  to  witnesses,  and  nearly  parallel  with  them,  and 
very  nearly  comes  up  to  the  former  bill  of  discovery.  A 
party  as  well  as  a  person  not  interested  in  the  action  may  be 
examined  conditionally  as  soon  as  the  action  is  pending;  by 
commission  as  soon  as  there  is  an  issue  of  fact,  and  at  the 
trial.  And  if  he  may  be  examined  at  once,  on  the  service  of 
process,  though  the  complaint  be  not  served,  his  testimony 
maybe  perpetuated.  And  it  is  an  argument  that  section  391 
intends  that  he  should  be,  for  else  there  is  no  method  of 
perpetuating  his  testimony  before  the  service  of  complaint, 
as  may  be  done  with  that  of  any  other  witness. 

It  is  doubtful  whether  the  testimony  of  one  who  is  likely 
to  be  a  party  to  an  action  not  yet  commenced,  may  be  per- 
petuated under  the  Revised  Statutes  above  cited,  for  they 
deal  only  with  witnesses,  and  not  with  a  party  to  the  action, 
either  real  or  prospective.  We  express  no  decided  opinion 
as  to  this.  We  do  hold  that  but  for  the  three  hundred  and 
ninety-first  section,  construed  as  we  construe  it,  a  party  to  an 
action,  cannot  be  examined  after  process  served,  and  before 
complaint  served.  The  omission  to  provide,  by  the  Code,  for 
the  perpetuation  of  the  testimony  of  a  prospective  party, 
before  suit  commenced,  for  the  benefit  of  one  who  expects  to 
be  a  party  to  a  suit  about  to  be  commenced,  if  it  exists,  is  a 
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failure  to  fully  carry  out  the  avowed  purpose  of  the  coditiers, 
to  make  the  parties  to  actions  the  prime  and  principal  source 
of  the  testimony  upon  which  they  are  to  be  determined. 
(See  Report,  as  above  cited.)  And  the  omission  to  provide 
for  the  examination  of  a  party,  before  complaint  served, 
would  be  another  failure  to  attain  fully  that  purpose ;  and 
also,  a  failure  in  the  avowed  purpose  to  provide  an  ample 
substitute  for  the  former  bill  of  discovery. 

Apart  from  the  argument  to  be  had  from  this  avowed  pur- 
pose, the  language  of  the  three  hundred  and  ninety-first  sec- 
tion, "at  any  time  before  trial,"  is  broad  enough  to  authorize 
an  examination,  at  once,  after  the  service  of  process.  There  is 
reason  to  conclude  that  so  the  legislature  meant  it ;  for  thus 
is  harmonized  the  purpose  of  giving  to  a  court  of  law  the 
power  to  do  that  which  a  court  of  equity  could  have  done  by 
a  separate  action  in  aid  of  one  at  law,  with  the  other  purpose 
of  abolishing  the  wearisome  machinery  of  the  Court  of  Chan- 
cery, and  of  simplifying  and  shortening  the  methods  of  pro- 
cedure The  substance  is  retained,  and  the  process  is  more 
ready. 

Section  395  as  originally  passed  and  as  it  remained  until 
1863,  did  not  harmonize  with  the  sections  preceding  it.  It 
allowed  a  party,  called  by  his  adversary,  to  be  examined  in 
his  own  behalf  in  respect  to  any  new  matter  pertinent  to  the 
issue.  If  we  take  this  to  mean  the  issue  framed  by  the  plead- 
ings, it  would  not  give  him  a  right  to  testify  in  his  own 
behalf  when  no  issue  had  been  made.  This  was  not  in  accord 
with. section  390,  upon  any  construction  of  it,  nor  with  sec- 
tion 391  as  we  construe  it ;  for,  if  examined  conditionally  by 
the  adverse  party,  it  might  be  before  issue  joined  by  the 
pleadings.  And  if  he  was  examined  before  a  judge,  under 
section  391,  before  trial,  it  might  be  before  issue  joined. 
There  would  have  been  strong  reason  to  infer  tliat  the  phrase, 
"pertinent  to  the  issue,"  was  not  to  be  interpreted  techni- 
cally, but  to  mean  the  real  matter  in  dispute  between  the 
parties.  However,  any  discussion  of  this  is  no  longer  of 
practical  use,   for,  in  1863,  an  amendment  of  section  395 
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remedied  any  seeming  or  real  inconsistency,  and  permits  a 
party  called  and  examined  by  his  adversary,  to  testify  gener- 
ally, in  his  own  behalf,  subject  to  the  same  rules  of  exami- 
nation as  other  witnesses.         '     , 

Some  considerations  are  sought  to  be  based  upon  the  lan- 
guage of  the  rule  of  practice,  number  21,  adopted  by  the 
convention  of  the  judges,  in  1874 ;  and  the  fact  that  there  is 
a  change  in  the  phraseology  from  that  of  1870.  It  is  enough 
to  say  that  the  rule  cannot  alter  the  statute  {Bice  v.  jEkele, 
54  N.  Y.,  518),  and  the  latter  must  be  interpreted  and  fol- 
lowed. 

The  appellant  urges  that  the  plaintiff  cannot  need  the 
information  that  he  pretends  to  want,  inasmuch  as  his  affi- 
davit discloses  that  he  is  so  far  conversant  with  the  case  as 
to  be  able  to  state  it  to  counsel  and  to  obtain  advice  of, 
and  swear  to,  a  good  cause  of  action.  The  same  answer 
might  have  been  made  to  a  bill  of  discovery  under  the  for- 
mer practice.  It  would  not  have  prevailed.  If  the  affidavit 
discloses  such  a  case  as  gives  the  judge  the  power  to  act,  what 
action  he  will  take  is  discretionary  with  him,  and  may  not 
be  reviewed  here. 

The  plaintiff  claims,  in  his  affidavit,  that  he  needs  to  know 
the  names  of  persons  whom  he  has  not  yet  sued,  so  that  he 
may  make  them  parties  to  the  action.  The  appellant  inge- 
niously urges  that  as  <they  are  not  now  named  in  the  sum- 
mons, it  must  be  to  another  action  than  this  that  they  will 
be  made  parties,  which  would  be  to  violate  the  prohibition  of 
section  389.  Were  the  names  of  persons  all  that  the  plaintiff 
needs  and  seeks  the  objection  would  be  stronger.  He  is  not 
limited  to  that  by  the  averments  of  his  affidavit.  Besides,  it 
is  not  certain  that  there  need  be  another  action,  even  if  there 
be  others  made  parties.  The  court  below  may,  in  its  discre- 
tion, grant  an  amendment  of  the  present  summons. 

The  order  appealed  from  should  be  affirmed. 

All  concur. 

Order  affirmed. 
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George  M.  Rounds,  by  Guardian,  etc.,  Respondent,  v.  The 
Delaware,  Lackawanna  and  Western  Railroad  Com- 
pany, Appellant. 

To  make  a  master  liable  for  the  wrongful  act  of  a  servant  to  the  injury  of 
a  third  person  it  is  not  necessary  to  show  that  he  expressly  authorized 
the  particular  act,  it  is  sufficient  to  show  that  the  servant  was  engaged 
at  the  time  in  doing  his  master's  business  and  was  acting  within  the 
general  scope  of  his  authority;  and  this,  although  he  departed  from  the 
private  instructions  of  the  master,  abused  his  authority,  was  reckless  in 
the  performance  of  his  duty  and  inflicted  unnecessary  iujuiy. 

While  the  master  is  not  responsible  for  the  willful  wrong  of  the  servant, 
not  done  with  a  view  to  the  master's  service  or  for  the  purpose  of  exe* 
cuting  his  orders,  if  the  servant  is  authorized  to  use  force  against  another 
when  necessary  in  executing  his  master's  orders,  and  if  while  execut- 
ing such  orders  through  misjudgment  or  violence  of  temper  the  servant 
use  more  force  than  is  necessary,  the  master  is  liable. 

Where  a  master  claims  exemption  from  liability  for  the  tortious  act  of  his 
servant  while  apparently  engaged  in  executing  his  orders  upon  the 
ground  that  the  servant  was  in  fact  pursuing  his  owu  purpose  without 
regard  to  his. master's  business,  and  was  acting  willfully  and  maliciously, 
it  is  ordinarily  a  question  to  be  determined  by  the  jury. 

Plaintiff  jumped  upon  the  platform  of  a  baggage  car  on  defendant's  road 
to  ride  to  a  place  where  the  cars  were  being  backed  to  make  up  a 
train.  Defendant's  rules  forbade  all  persons,  except  certain  employes, 
riding  on  baggage  cars  and  directed  baggagemen  to  rigidly  enforce  the 
rule.    As  plaintiff's  evidence  tended  to  show,  defendant's  baggageman 

\  ordered  plaintiff  off  while  the  car  was  in  motion.  A  pile  of  wood  was 
near  the  track.  Plaintiff  replied  that  he  coitld  not  get  off  because  of 
the  wood,  whereupon  the  baggagemaster  kicked  him  off,  he  fell  against 
the  wood  and  then  under  the  cars  and  was  injured.  In  an  action  to 
recover  damages,  Tieldy  that  the  fact  that  plaintitif  was  a  trespasser  was 
not  a  defence,  and  that^the  evidence  was  sufficient  to  authorize  the  sub- 
mission of  defendant's  liability  to  a  jury. 

The  court  charged  that  if  the  brakeman  acted  *'  willfully  and  maliciously 
toward  the  plaintiff  outside  of  and  in  excess  of  his  duty  "  defendant 
was  not  liable.  He  refused  to  qualify  this  charge  or  to  charge  that  it 
was  sufficient  to  exempt  defendant  from  liability  that  the  act  of  the 
brakeman  was  willfuL    Hddy  no  error. 

(Argued  January  24,  1876;  decided  February  1,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  in  favor  of  plaintiff, 
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entered  upon  an  order  denying  a  motion  for  a  new  trial  and 
directing  judgment  on  a  verdict.  (Reported  below,  3  Hun, 
329  ;  5  T.  &  0.,  475.) 

This  action  was  brought  to  recover  damages  for  injuries 
sustained  by  plaintiff  in  consequence  of  being  kicked  off  of 
one  of  defendant's  baggage  cars  by  the  baggageman. 

The  transaction  resulting  in  the  injury  occurred  at  Nor- 
wich, May  3,  1872.  The  defendant  operated  a  broad-gauge 
railroad  from  Bingharaton  to  Norwich  and  a  narrow-gauge 
road  from  Norwich  to  Utica.  The  passenger  train  from 
Binghamton  on  this  occasion  as  usual  ran  to  the  depot  at 
Norwich  and  transferred  the  passengers  and  freight  to  the 
Utica  train  and  then  backed  south  on  a  switch,  a  distance 
of  about  sixty  rods,  to  the  round-house  to  make  up  the 
new  train  which  was  to  run  back  to  Binghamton.  The 
train  consisted  of  the  engine,  an  express  car,  a  baggage 
and  smoking  car,  one  car  divided  into  two  compartments 
and  one  passenger  car.  The  conductor  of  the  train  got  off 
with  the  passengers  at  the  depot  and  left  it  in  charge  of  the 
baggageman  to  run  back  on  the  switch  and  make  up  the 
new  train.  While  the  tmn  was  unloading  and  transfer- 
ring the  passengers  at  the  depot  the  plaintiff,  a  boy  twelve 
years  old,  living  near  the  depot,  got  on  the  platform  of  the 
baggage  and  smoking  car,  at  the  rear  end,  to  ride  down  to 
the  round-house.  A  quantity  of  wood  was  piled  at  one  point 
along  near  the  west  side  of  the  track  for  a  distance  of  over 
100  feet.  While  the  train  was  backing  down  the  track,  and 
when  it  arrived  at  the  wood  pile,  the  baggageman  in  charge 
of  the  train  discovered  the  plaintiff  on  the  platform  and 
ordered  him  off.  According  to  the  plaintiff's  testimony,  he 
replied  :  "I  can't,  the  wood  is  right  here;  I  want  you  to  help 
me,"  and  thereupon  the  baggageman  kicked  him  off.  He  fell 
against  the  wood  and  rolled  under  the  car,  the  wheel  of  which 
passed  over  and  crushed  his  leg.  A  printed  notice  was  posted 
up  in  the  baggage  cai-  and  another  one  near  where  the  plain- 
tiff was  standing  on  the  platform,  as  follows :  "  No  pereon 
will  be  allowed  to  ride  on  this  baggage  car  except  the  regular 
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train  men  employed  thereon.  Conductor  and  baggageman 
must  see  this  order  strictly  enforced."  Another  printed 
notice  was  contained  in  the  posted  time  cards  as  follows : 
"Train  baggagemen  must  not  permit  any  person  to  ride  in 
the  baggage  car,  except  the  conductor  and  news  agent  con- 
nected with  the  train.  Conductor  and  baggageman  will  be 
held  alike  accountable  for  a  rigid  enforcement  of  this  rule." 

At  the  close  of  the  plaintifPs  evidence  the  defendant's 
counsel  moved  for  a  nonsuit  on  the  grounds:  1.  The  plain- 
tiff was  a  trespasser,  or  wrongfully  on  the  cars  of  the  defend- 
ant, and  is  not  entitled  to  recover.  2.  Tiie  plaintiff,  by  his 
own  negligence,  contributed  to  the  accident.  3.  Upon  the 
evidence  the  defendant  was  not  guilty  of  any  negligence  or 
wrongful  act  in  reference  to  the  plaintiff;  that  the  acts  of 
Gow  (baggageman),  which  caused  the  injury,  were  not  author- 
ized by  the  defendant  but  were  a  willful  and  wanton  assault 
by  Gow  upon  the  plaintiff,  and  for  these  acts  and  their  con- 
sequences the  defendant  is  not  responsible  to  the  plaintiff. 
The  court  denied  the  motion  and- ruled  that  it  was  a  question 
for  the  jury  whether  the  baggageman  was  there  acting  within 
the  authority  of  the  company  in  putting  the  boy  off,  and 
whether  he  acted  willfully  and  wrongfully;  to  which  the 
defendant  excepted.  After  the  defendant  had  given  evidence 
contradicting  the  plaintiff's  testimony,  and  at  the  close  of  the 
case,  the  defendant's  counsel  renewed  his  motion  for  a  non- 
suit on  the  same  grounds,  and  also  on  the  ground  that  no 
right  of  action  is  made  against  the  defendant  and  that  the 
evidence  does  not  warrant  a  submission  of  any  question  of 
fact  to  the  jury  which  could  authorize  a  recovery.  The  motion 
was  denied  and  the  defendant  excepted.  The  court  then 
submitted  the  following  questions  to  the  jury,  to  which  the 
defendant  also  excepted :  1.  Did  Gow  put  the  boy  off  the 
cars?  2.  Was  he  acting  within  the  authority  given  him  by 
the  defendant  ?  3.  Was  he  acting  maliciously  and  in  excess 
of  his  authority  ? 

The  court  then  charged  the  jury,  among  other  things,  that 
the  plaintiff  was  a  trespasser  on  the  car,  but  if  the  baggage- 


132  Rounds  v,  Del.,  Lack.  &  West.  R.  R.  Co.       [Feb., 


Statement  of  case. 


man,  nevertheless,  in  the  discharge  of  his  duty,  puslied  hira 
off  the  train  in  an  improper  manner  and  at  a  dangerous  place 
the  defendant  was  liable ;  to  which  the  defendant  excepted. 
The  conrt  also  charged  the  jury  that  if  the  baggageman 
pushed  the  boy  off  the  train,  and  in  doing  so  was  acting  as 
the  employe  of  the  defendant  in  good  faith  in  the  discharge 
of  a  duty  he  owed  the  company,  the  defendant  would  be  liable 
for  the  careless  and  negligent  discharge  of  his  duty;  but  if 
he  was  acting  willfully  and  maliciously  toward  the  plaintiff, 
outside  of  and  in  excess  of  his  duty,  then  the  baggageman 
alone  would  be  responsible  in  law  for  the  consequences ;  to 
which  the  defendant  excepted  and  requested  the  court  to 
modify  the  charge  or  to  charge  that  defendant  was  not  liable 
if  the  baggageman  acted  willfully  and  wantonly  without 
authority  from  defendant.     This  the  court  refused. 

Francia  Keman  for  the  appellant.  Plaintiff  was  wrong- 
fully on  defendant's  car  and  it  was  not  liable  for  any  injury 
sustained  through  the  carelessness  or  neglect  of  its  servants. 
{Robertson  v.  N.  Y.  and  E.  R.  R.  Co.,  22  Barb.,  91 ;  Terri/ 
V.  iVT.  Y.  and  K  R.  R.  Co.,  id.,  574 ;  Eaton  v.  D.,  L.  and 
W.  R.  R.  Co.,  13  Am.  L.  Reg.  [N.  S.],  665.)  The  act  of 
the  baggageman  was  an  unauthorized,  wanton  and  willful 
trespass  upon  plaintiff  for  which  defendant  was  not  liable. 
(  Wright  v.  Wilcox,  19  Wend.,  343 ;  Isaacs  v.  Third  Ave.  R, 
R.  Co.,  47  N.  Y.,  122,  125-129;  ffughes  v.  iT.  Y  and  iT. 
H.  R.  R.  Co.,  4  J.  &  S.,  222,  225-227 ;  Mali  v.  Lord,  39 
N.  T.,  381 ;  47  id.,  127;  Vanderbilt  v.  R.  T.  Co.,  2  Comst., 
479-482.) 

E.  H.  Prindle  for  the  respondent.  The  baggageman  in 
putting  plaintiff  off  the  car  acted  carelessly  and  negligently 
for  which  defendant  was  liable.  {Jliggins  v.  W.Tpke.  and 
R.  R.  Co.,  46  N.  T.,  23 ;  Jackson  v.  Second  Ave.  R.  R.  Co.,, 
47  id.,  274;  Isaacs  v.  Third  Ave.  R.  R.  Co.,  id.,  122;  San- 
f(yrd  V.  Eighth  Ave.  R.  R.  Co.,  23  td.,  343.)  Defendant  was 
liable  for  the  acts  of  its  servants  performed  within  the  scope 
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of  their  authority  and  in  their  master's  business,  even  when 
malicious.  (46  N.  Y.,  27;  Hamilton  v.  Third  Ave,  B.  R. 
Co.,  53  id.,  27 ;  Ooddard  v.  Q.  T.  R.  Co.,  67  Me.,  202 ; 
Hanson  v.  E,  and  N.  Am,  R.  Co.,  62  id.,  14 ;  Am.  L.  Reg., 
No.  3,  p.  197.)  PlaintiflF  was  guilty  of  no  negligence  at  the 
time  he  was  put  off.  {Lovett  v.  8.  and  S.  D.  R.  R.  0^.,  91 
Mass.,  557;  Holmes  v.  WakeJieM,  12  Al.,  680;  Kline  v. 
Ce7it  Pao.  R.  R.  Co.,  37  Cal.,  400 ;  R.  R.  Co.  v.  Stout,  17 
Wall.,  657 ;  23  N.  Y.,  343.)  The  charge  of  the  judge  was 
as  favorable  to  the  defendant  as  the  law  would  allow.  {Jack- 
son V.  Second  Ave.  R.  R.  Co.,  47  K".  Y.,  275.) 


Andrews,  J.  There  is,  at  this  time,  but  little  conflict  of 
judicial  opinion  in  respect  to  the  general  rule  by  which  the 
liability  of  a  master  for  the  misconduct  of  his  servant,  result- 
ing in  injury  to  third  persons,  is  to  be  tested  and  ascer- 
tained. In  Hi^gina  v.  Tlie  Watervliet  Turnpike  Company 
(46  N.  Y.,  23)  this  subject  was  considered  by  this  court,  and 
the  rule  was  declared  to  be,  that  the  master  was  responsible  | 
civiliter  for  the  wrongful  act  of  the  servant  causing  injury  to 
a  third  person,  whether  the  act  was  one  of  negligence  or 
positive  misfeasance,  provided  the  servant  was  at  the  time 
acting  for  the  master,  and  within  the  scope  of  the  business 
intrusted  to  him.  The  master  is  liable  only  for  the  author- 
ized acts  of  the  servant,  and  the  root  of  his  liability  for  the 
servant's  acts  is  his  consent,  express  or  implied,  thereto. 
"When  the  master  is  to  be  considered  as  liavTrig  Kuthorized 
the  wrongful  act  of  the  servant,  so  as  to  make  him  liable  for 
his  misconduct,  is  the  point  of  difficulty.  Where  authority 
is  conferred  to  act  for  another,  without  special  limitation,  it 
carries  with  it,  by  implication,  authority  to  do  all  things 
necessary  to  its  execution  ;  and  when  it  involves  the  exercise 
of  the  discretion  of  the  servant,  or  the  use  of  force  towards 
or  against  another,  the  use  of  such  discretion  or  force  is  a 
part  of  the  thing  authorized,  and  when  exercised  becomes,  as 
to  third  persons,  the  discretion  and  act  of  the  master,  and 
tliis,  although  the  servant  departed  from  the  private  instruc- 
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Itions  of  the  master,  provided  he  was  engaged  at  the  time  in 
doing  his  master's  business,  and  was  acting  within  the 
general  scope  of  his  employment.  It  is  not  the  test 
of  the  master's  liability  for  the  wrongful  act  of  the  ser- 
vant, from  which  injury  to  a  third  person  has  resulted, 
that  he  expressly  authorized  the  particular  act  and  conduct 
which  occasioned  it.  In  most  cases  where  the  master  has 
been  held  liable  for  the  negligent  or  tortious  act  of  the  ser- 
vant, the  servant  acted  not  only  without  express  authority  to 
do  the  wrong,  but  in  violation  of  his  duty  to  the  m^ter. 
f  It  is,  in  ^general,  sufficient  to  make  the  master  rejsponsible 
that  he  gave  to  the  servant  an  authority,  or  made  it  his  duty 
to  act  in  respect  to  the  business  in  which  he  wa$  engaged 
when  the  wrong  was  committed,  and  that  the  act  complained 
of  was  done  in  the  course  of  his  eniployment.  The  master 
in  that  case  will  be  deemed  to  have  consented  to  and  author- 

^  ized  the  act  of  the  servant,  and  he  will  not  be  excused  from 
liability,  although  the  servant  abused  his  authority,  or  was 
reckless  in  the  performance  of  his  duty,  or  iaflicted  an 
unnecessary  injury  in  executing  his  master's  orders.  The 
master  who  puts  the  servant  in  a  place  of  trust  <|r  responsi- 
bility, or  commits  to  him  the  management  of  his  (business  or 
the  care  of  his  property,  is  justly  held  responsiblp  when  the 
servant,  through  lack  of  judgment  or  discretidn,  or  from 
infirmity  of  temper,  or  under  the  influence  of  passion  aroused 
by  the  circumstances  and  the  occasion,  goes  beyond  the  strict 
line  of  his  duty  or  authority  and   inflicts   an   unjustifiable 

>^  injury  upon  another.  But  it  is  said  that  the  jiiaster  is  not 
responsible  for  the  willful  act  of  the  servant./  This  is  the 
language  of  some  of  the  cases,  and  it  becom^  necessary  to 
ascertain  its  meaning  when  used  in  defining  the  master's 

yresponsibility. 

The  case  of  McManits  v.  CricJcett  (1  East,  106)  turned 
upon  the  form  of  the  action  and.  the  distinction  between 
trespass  and  case,  but  Lord  Kbnyon,  in  pronoucing  the  judg- 
ment of  the  court,  said :  "  Where  a  servant  quits  sight  of  the 
object  for  which   he  was  employed,  and,  without  having  in 
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view  his  master's  orders,  pursues  that  which  his  own  malice 
suggests,  his  master  will  not  be  liable  for  such  acts.^'    This 
language  was  cited  with  approval  in  Wright  v.    WUcox  (19 
Wend.,  343),  and  the  master  was  held  iiot  to  be  responsible 
where  the  servant,  in  driving   his   master's  wagon  along  the 
highway,  willfully  whipped  up  his  horses  while  the  plaintiflE's 
son,  a  young  lad,  was  standing  between  the  front  and  back 
wheels,   attempting,   with    the  implied    permission   of  the 
servant,  to  get  into  the  wagon,  in  consequence  of  which  the 
boy  was  thrown  down,  run  over  and  injured.     The  servant 
WHS  cautioned   by  a  bystander   that  if  he  did   not   stop  he 
would   kill   the  boy.     The  court,  in  the  opinion  delivered, 
assumed  that  the  evidence  showed  that  the  sei*vant  whipped 
lip   the   horses  with  a  willful   design  to  throw  the  boy  off. 
The  act  of  the  servant  was  imminently  dangerous,  and  it 
might  reasonably  be  inferred   from   the  evidence   that   he 
designed  the  injury  which  resulted  from  it.    "  The  law,"  said 
OowEN,  J.,  "  holds  such  a  willful  act  a  departure  from  the 
master's   business."     So  in    Vanderbilt   v.    The   Richmond 
Turnpike   Company  (2   Comst.,   479),   the   master    of  the 
defendant's  boat  intentionally  ran  into  the  boat  of  the  plain- 
tiff, and  the  court  held  that  this  was  a  willful  trespass  of  the 
master  for  which  the  defendant  was  not  liable.     In  Lyons  v. 
Martin  (8  Ad.  &  El.,  512)  it  was  held  that  where  a  servant 
merely  authorized  to  distrain  cattle  damage-feasant,  drives 
cattle  from  the  highway  into  his  master's  close,  and  there 
distrains  them,  the  master  is  not  liable.     In   Mali  v.  Lord 
(39  N.  Y.,  381)  the  act  complained  of  was  an  illegal  impris- 
onment of  the  plaintiff  by  the  servant  of  the  defendant,  and 
the  court  held  that  the  authority  to  do  the  act  could  not  be 
implied  from  the  general  employment  of  the  servant.     The 
imprisonment,  assuming  that  the  suspicion  upon  which  it  was 
made  was  well   founded,  was  illegal.     The  master  could  not 
lawfully  have  detained  the  defendant  if  he  had  been  present, 
and  the  court  were  of  the  opinion  that  the  servant  could  not 
be  said   to  be  engaged  in   his  master's  business   when   he 
assumed  to  do  what  the  master  could  not  have  done  himself. 


C^ 
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(See,  also,  Bolingh*oke  v.  The  Local  Boards  etc.,  L.  R.,  9 
C.  P.,  575.)  It  is  quite  useless  to  attempt  to  reconcile  all 
the  cases.  The  discrepancy  between  them  arises  not  so  much 
from  a  difference  of  opinion  as  to  the  rule  of  law  on  thie 
subject  as  from  its  application  to  the  facts  of  a  given  case. 

It  seems  to  be  clear  enough  from  the  cases  in  this  State 
that  the  act  of  the  servant  causing  actionable  injury  to  a 
third  person  does  not  subject  the  master  to  civil  responsibil- 
ity in  all  cases  where  it  appears  that  the  servant  was  at  the 
time  in  the  use  of  his  master's  property,  or  because  the  act, 
in  some  general  sense,  was  done  while  he  was  doing  his  mas- 
ter's business,  irrespective  of  the  real  nature  and  motive  of 
the  transaction.  On  the  other  hand,  the  master  is  not  exempt 
from  responsibility  in  all  cases  on  showing  that  the  servant, 
without  express  authority,  designed  to  do  the  act  or  the  injury 
/•complained  of.  If  he  is  authorized  to  use  force  against^ 
,  another  when  necessary  in  executing  his  master's  orders,  the  : 
**  master  commits  it  to  him  to  decide  what  degree  of  force  he 
shall  use;  and  if,  through  misjudgment  or  violence  of  tem- 
per, he  goes  beyond  the  necessity  of  tiie  occasion,  and  gives 
a  right  of  action  to  another,  he  cannot,  as  to  third  persons, 
be  said  to  have  been  acting  without  the  line  of  his  duty,  or 
;o  have  departed  from  his  master's  business.  If,  however,  the 
servant,  under  guise  and  cover  of  executing  his  master's 
orders,  and  exercising  the  authority  conferred  upon  him, 
willfully  and  designedly,  for  the  purpose  of  accomplishing  his 
own  independent,  malicious  or  wicked  purposes,  does  an 
injury  to  another,  then  the  master  is  not  liable.  The  relation 
of  master  and  servant,  as  to  that  transaction,  does  not  exist 
\^ between  them.  It  is  a  willful  and  wanton  wrong  and  tres- 
pass, for  which  the  master  cannot  be  held  responsible.  And 
fwhen  it  is  said  that  the  master  is  not  responsible  for  the  will- 
ful wrong  of  the  servant,  the  language  is  to  be  understood  as 
'referring  to  an  act  of  positive  and  designed  injury,  not  done 
with  a  view  to  the  master's  service,  or  for  the  purpose  of  exe- 
cuting his  orders.  In  this  view,  the  judge  at  the  trial  cor- 
rectly refused  to  qualify  his  charge,  or  to  charge  that  it  was 
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sufficient  to  exempt  the  defendant  from  liability  that  the  act 
of  the  brakeman  in  putting  the  plaintiff  off  the  car  was  will-  ^ 
ful.  He  had  already  charged  that  if  the  brakeman  acted 
"  willfully  and  maliciously  towards  tlie  plaintiff,  outside  of 
and  in  excess  of  his  duty,"  in  putting  him  off  of  the  car,  the 
defendant  was  not  liable.  If  the  counsel  intended  to  claim 
that  the  defendant  was  exempt  from  responsibility  if  the 
brakeman  acted  willfully,  although  without  malice,  the  point  ^ 
was  not  well  taken.  That  the  brakeman  designed  to  put  the 
plaintiff  off  the  car  was  not  disputed,  and  this  was  consist- 
ent with  the  authority  and  duty  intrusted  to  him.  But  a 
willful  act  which  will  exempt  a  master  from  liability  for  the 
tort  of  his  servant,  must  be  done  outside  of  his  duty  and  his 
master's  business.  The  charge  was,  therefore,  strictly  cor- 
rect, and  the  exception  was  not  well  taken. 

Neither  was  the  defendant  entitled  to  have  the  court 
rule,  as  matter  of  law,  that,  upon  the  circumstances  as 
shown  by  the  evidence  on  the  part  of  the  plaintiff,  the 
defendant  was  not  responsible.  It  is  conceded  that  the 
removal  of  the  plaintiff  from  the  car  was  within  the  scope 
of  the  authority  conferred  upon  the  baggageman.  The 
plaintiff  had  no  right  to  be  there.  He  was  not  a  passen- 
ger or  servant,  and  had  no  express  or  implied  permission  to 
be  upon  the  car.  The  brakeman,  in  kicking  the  boy  from 
the  platform,  acted  violently  and  unreasonably,  and  to  do  this 
while  the  car  was  in  motion,  and  when  the  space  between 
it  and  the  wood-pile  was  so  small,  was  dangerous  in  the 
extreme.  But  the  court  could  not  say  from  the  evidence 
that  the  brakeman  was  acting  outside  of  and  without  regard 
to  his  employment,  or  designed  to  do  the  injury  which 
resulted,  or  that  the  act  was  willful  within  the  rule  we  have 
stated.  If  the  master,  when  sued  for  an  injury  resulting 
from  the  tortious  act  of  his  servant  while  apparently  engaged 
in  executing  his  orders,  claims  exemption  upon  the  ground 
that  the  servant  was,  in  fact,  pursuing  his  own  purposes,  with- 
out reference  to  his  master's  business,  and  was  acting 
maliciously  and  willfully,  it  must,  ordinarily,  be  left  to  the 
SicKEus— Vol.  XIX  18 
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jary  to  determine  this  isBae  upon  a  consideration  of  all  the 
facts  and  circumstances  proved.  (See  Jackson  v.  The  Second 
Ave.  R.  R.  Co,.,  47  N.  Y.,  274.)  There  may  be  cases  where 
this  rule  does  not  apply,  and  where  the  court  would  be  justi- 
fied in  taking  the  case  from  the  jury ;  but  where  different 
inferences  may  be  drawn  from  the  facts  proved,  and  when,  in 
one  view,  they  may  be  consistent  with  the  liability  of  the 
master,  the  case  must  be  left  to  the  jury.  The  fact  that  the 
plaintiff  was  a  trespasser  on  the  cars  is  not  a  defence.     The 

\kid  did  not  forfeit  hie  life,  or  subject  himself  to  the  lost  of 
his  lirtibs,  because  he  was  wrongfully  on  the  car.  The  defend- 
ant owed  him  no  duty  of  care  by  reason  of  any  special  rola* 
tiou  assumed  or  existing  between  the  company  and  him,  but 
he  was  entitled  to  be  protected  against  unnecessary  injury  by 

>^  the  defendant  or  its  servants  in  exercising  the  right  of  remov- 
ing him,  and  especially  from  the  unnecessary  and  unjustifi- 
able act  of  the  brakeman  by  which  his  life  was  put  in  peril, 
and   which   resulted   in   his  losing  his  limb.     {Sanford  v. 

"  Eighth  Ave.  R.  R.  Go,^  23  N.  Y.,  343 ;  LoveU  v.  Salem^  etc.j 
R.  R.  Co.,  9  Allen,  657;  Holmes  v.  Wakefield^  12  id.,  580.) 

No  ecuoj:  of  law  was  committed  on  the  trial,  and  the  judg- 
ment of  the  Ge^ral  Term  should  be  affirmed,  with  costs. 
All  concur. 
Judgment  affirmed. 
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HoBATio    N.    Slateb    et   al..    Respondents,    v.  John    W. 

Messebeau,   Appellant. 


A  contractor  for  the  erection  of  a  building  who  subcontracts  a  portion 
of  the  work  and  reserves  no  control  or  authority  over  or  right  to 
direct  as  to  the  manner  of  perfonnance,  save  generally  to  insist  that  the 
work  be  done  according  to  the  terms  of  the  subcontract,  is  not  liable 
to  a  third  person  for  an  injuiy  caused  by  the  negligent  act  of  the  sub- 
contractor. 

Where  separate  and  independent  acts  of  negligence  of  two  parties  are  the 
direct  causes  of  a  single  injury  to  a  third  person  and  it  is  impossible  to 
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determine  in  what  proportion  each  contributed  to  the  injury,  either  is 
responsible  for  the  whole  injury;  and  this,  although  his  act  alone  might 
not  have  caused  the  entire  injury,  and  although,  without  fault  on  his 
part,  the  same  damage  would  have  resulted  from  the  act  of  the  other. 
Defendant  contracted  to  erect  a  building  on  land  of  A.  &  Co.,  the  work 
to  be  done  under  the  durection  of  an  architect  named.  Defendant  sub- 
contracted  the  mason  work  to  B.  <&  M.,  who  contracted  to  cut,  when 
directed,  a  recess  in  the  wall  to  receive  a  waste  pipe  to  convey  water 
from  the  roof  to  a  sewer.  B.  &  M.  not  having  received  directions  did 
not  cut  the  recess  after  the  roof  was  on,  and  in  consequence  the  water 
from  the  roof,  during  a  rain  storm,  ran  into  the  cellar  where  it  was 
joined  by  water  from  the  street,  let  in  through  the  negligence  of  B.  &  M. 
in  constructing  an  area  in  front  of  the  building.  The  water  found  its 
way  through  the  walls  into  plaintiffs'  building  adjoining,  injuring  their 
goods.  In  an  action  to  recover  damages  for  the  injury,  ?ieldj  that  the 
power  given  to  the  architect  for  the  protection  of  the  owner  to  direct 
was  simply  as  to  the  fitness  of  the  materials  and  the  manner  the  work 
was  done,  not  as  to  the  time;  that  it  was  defendant's  duty  to  direct  the 
necessary  work  to  be  done  to  convey  off  the  water  from  the  roof,  and  it 
was  negligence  on  his  part  in  failing  to  do  so  in  proper  time;  that  he 
was  not  liable  for  the  negligence  of  B.  &  M.  in  constructing  the  area, 
but  as  their  acts  of  negligence  and  his  own  united  to  cause  the  injury 
he  was  properly  held  liable  for  the  whole. 

(Argued  January  25,  1876;  decided  February  8,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of»Common  Pleas  for  the  city  and  county  of  New  York, 
affirming  a  judgment  in  favor  of  plaintiff  entered  upon  the 
report  of  a  referee.    (Reported  below,  6  Daly,  445.) 

This  action  was  brought  to  recover  damages  for  injuries 
alleged  to  have  resulted  from  defendant's  negligence. 

The  i*eferee  found,  substantially,  the  following  facts :  That 
the  plaintiffs  were  lessees  and  occupants  of  the  first  floor 
and  basement  of  certain  premises  in  the  city  of  Kew  York. 
That  the  defendant,  on  or  about  the  8th  day  of  April, 
1868,  entered  into  a  contract  with  Daniel  Appleton  &  Co., 
who  were  then  the  owners  of  lots  next  adjoining  the  premises 
occupied  by  the  plaintiff's,  by  which  contract  the  defendant 
agreed  to  erect  and  finish  a  new  building  on  said  lots  agreea- 
bly to  certain  drawings  and  specifications  made  by  6.  W. 
Warner,  architect,  in  a  good,  workmanlike  and  substantial 
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manner,  to  the  satisfaction  and  under  the  direction  of  the 
said  architect  to  be  testified  by  a  writing  or  certificate.  That 
on  or  about  the  8th  day  of  April,  1868,  defendant  entered 
upon  the  performance  of  said  contract,  and  until  after  the 
2l6t  day  of  July,  1868,  continued  by  himself  and  his  sub- 
contractors in  the  performance  of  the  same.  That  the 
defendant,  at  or  soon  after  he  entered  into  said  contract, 
made  contracts  with  various  persons  for  the  performance  of 
certain  portions  of  the  work.  Among  others  he  made  a 
contract  with  Moore  &  Bryant,  similar  in  form  to  that 
entered  into  between  himself  and  Appleton  &  Co.,  whereby 
said  Moore  &  Bryant  agreed  to  furnish  the  materials  and 
do  the  mason  work  in  the  erection  of  said  building,  and 
it  was  provided  that  the  said  Moore  &  Bryant  should 
do  all  the  cutting  away  for  and  repairing  after  plumbers,  gas 
fitters,  furnacemen,  etc.,  as  should  be  directed ;  and  also  made 
a  contract  with  the  firm  of  McKensie  &  Co.  for  furnishing  the 
materials  for  and  completing  and  finishing  ail  the  plumbers' 
work  and  gas  fitting,  which  included  tlie  putting  up  of  the 
leader  from  the  roof  to  the  sewer  in  the  street.  That  the 
defendant  reserved  to  himself  and  performed  the  carpenters' 
work,  including  the  rafters  and  planking  of  the  roof  thereof, 
and  that  the  defendant  was  daily  at  said  building  during  its 
erection  and  knew,  from  day  to  day,  the  progress  made  in 
and  the  condition  of  its  erection  in  all  its  departments.  That 
the  architect  named  was  paid  for  his  services,  as  architect,  by 
said  Daniel  Appleton  &  Co.  That  on  or  about  the  2l8t  day  of 
July,  1868,  the  plaintiffs  had  dry-goods,  of  which  they  were  the 
owners,  in  the  basement  of  the  said  premises,  Nos.  115  and  117 
Franklin  street,  of  the  value  of  about  $100,000.  At  this  time 
the  defendant  had  completed  all  the  carpenter  work  of  the  roof, 
and  the  same  had  been  covered.  The  plumbere  had  constructed 
a  pipe  connected  with  the  roof  which  was  carried  some  distance 
below  the  roof  down  the  wall  of  the  building,  and  which  it 
was  intended  to  connect  with  the  sewer  by  a  continuation  of 
the  pipe.  The  pipe,  however,  could  not  be  continued  until 
the  wall,  down  which  it  was  carried,  was  cut  to  accommodate 
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it.  This  cutting,  by  the  contract  of  Moore  &  Brjant,  was  to 
be  done  by  them  as  should  be  directed.  The  defendant  had 
failed  to  direct  Moore  &  Bryant  to  make  the  necessary  cut- 
tings in  the  wall,  and  failed  and  omitted  to  provide  any 
means  for  carrying  off  the  rain  water  which  might  and  did 
fall  upon  said  roof;  and  on  or  about  the  said  21st  day  of 
July,  1868,  large  quantities  of  rain  water  which  had  fallen 
upon  the  roof  ran  into  the  cellar  and  soaked  through  into 
plaintiff's  premises,  and  as  matter  of  fact  he  found  this  to 
have  been  negligence  on  the  part  of  the  defendant. 

That  Moore  &  Bryant  had  erected  the  vault  and  sidewalks 
in  front  of  said  buildings  in  such  a  negligent  way  as  to  per- 
mit large  quantities  of  rain  water  to  flow  from  the  surface  of 
the  street  upon  said  lots,  uniting  with  that  from  the  roof, 
and  soaked  through  into  the  plaintiff's  premises,  injuring 
their  stock  of  goods. 

As  conclusion  of  law,  the  referee  found  defendant  liable 
for  the  damage. 

Nathaniel  C.  Moak  for  the  appellant.  Defendant  was  not 
liable  for  the  consequential  damage  arising  from  the  use  of 
the  land  in  erecting  the  Appleton  building.  {Marvin  v. 
Brewster  I,  M,  Co.^  65  N.  Y.,  556,  557 ;  Johnson  v.  Oj^pen- 
heimj  id.,  285 ;  Radcliff  v.  Mayor  of  Bklyn,^  4  id.,  203 ; 
Rixley  v.  ClarTc^  32  Barb.,  274;  Rockwood  v.  Wilson,  11 
Cush.,  221 ;  Bates  v.  Sjnithy  100  Mass.,  181 ;  Fletcher  v. 
Ryland,  L.  R.,  3  H.  L.  Cas.,  330 ;  Gannon  v.  Hagadom^ 
10  Al.,  109,  110;  Flagg  Y.Worcester  J  13  Gray,  603,  604; 
OoodaU  V.  Tuttle,  29  N.  Y.,  439,  467 ;  1  Den.,  524 ;  32 
Penn.  St.,  699 ;  2  Black,  418, 423,  424;  5  Scott's  N.  R.,  79.) 
Defendant's  omission  to  give  directions  during  the  construc- 
tion of  the  building  was  not  negligence  on  his  part.  {For- 
syth V.  Hooper,  11  Al.,  419 ;  Cincinnati  v.  Stone,  5  Ohio 
[N.  S.],  38 ;  Pack  v.  Mayor,  etc,,  4  Seld.,  222 ;  Barry  v. 
City  of  St.  Louis,  17  Mo.,  121 ;  Cvff  v.  N.  and  N.  Y.  R. 
R.  Co,,  9  L.  Reg.  [N.  S.],  548;  3  Alb.  L.  J.,  261.)  The 
storm  having  occurred  at  an  unusual  time  and  being  unex- 
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pected  by  defendant,  he  should  not  be  held  responsible  for  dam- 
ages arising  from  it.  {Calkins  v.  Barger,  44  Barb.,  424 ;  Stuart 
V.  Bawley^  22  id.,  619.)  Defendant  was  not  liable  for  the 
entire  damages.     (20  Barb.,  479 ;  1  Den.,  495 ;  17  Wend.,  562.) 

F.  H.  Churchill  for  the  respondents.  Defendant  was  liable, 
though  not  negligent,  for  all  damages,  even  from  those  pro- 
ceeding from  natural  causes.  The  proposition  that  the  dam- 
ages were  providential,  cannot  be  sustained.  {Hut/ v.  Cohoes 
Co.,  2  Comst.,  169 ;  Tronain  v.  Cohoes  Co.,  id.,  163  ;  Woodward 
V.  Abom,  35  Me.,  271 ;  Pixley  v.  Clark,  35  N.  Y.,  520 ;  Washb. 
on  Easements,  357,  §  6  ;  Bentz  v.  Armstrong,  8  W.  &  S.,  40 ; 
Thomas  v.  Kenyon,  1  Daly,  141 ;  Nelson  v.  Godfrey,  12  111., 
20.)  The  peraou  or  persons  in  fault  are  liable  for  the  results 
of  the  negligence.  {Bellows  v.  Sackett,  16  Barb.,  96,  102 ; 
Thonuis  V.  Kenyon,  1  Daly,  132;  Bentz  v.  Armstrong,  8 
W.  &  S.,  40  ;  Nelson  v.  Godfrey,  12  111.,  20 ;  Welib  v.  R.,  W, 
arid  0.  Co,,  49  N.  Y.,  420 ;  Pixley  v.  Clark,  35  id.,  520 ; 
Woodward  v.  Ahom,  35  Me.,  271 ;  Sutton  v.  Clark,  6  Taunt., 
29 ;  Reynolds  v.  Clark,  2  Ld.  Raym.,  1399 ;  Smith  v.  Fletche)', 
4  L.  J.,  C.  L.  Exch.  [N.  S.],  193.)  It  was  no  defence  for 
defendant,  as  regards  his  individual  negligence,  that  he  had 
contracted  with  McKensie  &  Oo.  to  supply  the  means  for 
carrying  off  the  water.  (8.  &  R.  on  Neg.,  §§  15,  84 ;  Hole 
V.  5.  and  S.  R.  W.  Co.,  3  L.  J.,  C.  L.  Exch.,  81 ;  6  H.  &  N., 
488 ;  Goudier  v.  Comstock,  2  E.  D.  S  ,  254 ;  City  of  Buffalo 
V.  Holloway,  3  Seld.,  493 ;  Storrs  v.  City  of  Utica,  17  N. 
Y.,  104 ;  McCleary  v.  Kent,  3  Duer,  27,  34,  35.)  Defendant 
having  participated  in  the  negligence  in  the  construction  of 
the  building  is  separately  liable  for  all  damages  caused, 
whether  those  who  participated  with  him  were  his  agents  or 
servants  or  acted  independently  of  him.  {Creed  v.  liart- 
mann,  29  N.  Y.,  591,  597 ;  S.  &  R.  on  Neg.,  §  58 ;  Guille 
V.  Swan,  19  J.  R.,  381 ;  Low  v.  Mumford,  14  id.,  426 ;  CoU 
grove  v.  N.  P.  and  H.  R.  R.  Co.,  6  Duer,  382 ;  20  K  Y., 
492 ;  Barrett  v.  Third  Ave.  R.  R.  Co.,  45  id.,  628 ;  Chap- 
man V.  N.  H.  R.  R.  Co.,  19  id.,  341 ;  Webster  v.  H.  R.  R. 
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H.  Co.y  38  id.,  260.)  Defendant  was  not  released  from  liabil- 
ity bj  having  employed  the  so  called  subcontractors.  {Blake 
T.  Ferris,  1  Seld.,  48 ;  Pack  v.  Mat/or,  etc.,  4  id.,  222  ;  ^elly 
V.  Mayor,  etc.,  1  Kern.,  432 ;  McCleary  v.  Kent,  3  Duer, 
27,  34;  O^Rourke  v.  Hart,  7  Bosw.,  611  ;  Gotcdier  v. 
Comarch,  2  E.  D.  S.,  254 ;  Cuff  v.  iV^.  an^i  iT.  T.  R.  R. 
Co.,  9  L.  Reg.  [N.  S.],  641 ;  Overion  v.  Freeman,  11  C.  B., 
867 ;  Rapaon  v.  CuhUt,  9  M.  &  W.,  710;  Burgess  v.  (?ray, 
1  C.  B.,  678 ;  Chicago  City  v.  Robbins,  2  Black  [U.  8.], 
418.)  There  was  nothing  in  the  position,  duties  or  acts  ot 
the  architect  which  relieved  defendant  from  liability.  {Pack 
V.  Mayor,  etc.,  4  Seld.,  222 ;  Kelly  v.  Mayor,  etc.,  1  Kern., 
432 ;  Steel  v.  H.  E.  R.  W.  Co.,  16  C.  B.,  550 ;  Barry  v.  City 
of  St.  Louis,  17  Mo.,  121 ;  Gardner  v.  Bennett,  38  N.  Y.  S. 
C,  202,  203 ;  S.  &  R.  on  Neg.,  §  78.) 

Miller,  J.  The  defendant,  as  a  contractor  being  in  pos- 
session and  having  the  control  of  the  premises  of  Appleton 
&  Co.,  by  the  authority  of  the  owners,  for  the  purpose  of 
erecting  buildings  upon  and  improving  the  same,  in  the  per- 
formance of  his  contract  possessed  the  same  rights  as  the 
owner,  and  was  chargeable  for  a  want  of  due  care  and  for 
negligence  in  the  exercise  of  his  rights,  if  by  means  thereof 
the  property  of  the  plaintiffs  was  injured. 

The  referee  found  that  the  water  which  flowed  into  the 
cellar  of  the  building  and  injured  the  plaintiffs,  came  from 
the  roof  by  means  of  the  failure  of  the  defendant  to  direct 
Moore  &  Bryant,  who  were  subcontractors,  to  make  the  neces- 
sary cuttings  in  the  wall  for  the  waste  pipe  which  was 
intended  to  connect  with  the  sewer,  and  without  which  it 
could  not  be  connected,  so  that  he  failed  to  provide  means  to 
carry  off  the  rain  water.  That  this  was  neglip^ence  on  the 
part  of  the  defendant,  and  that  the  water  which  flowed  into 
the  building  from  Franklin  street  did  so  in  consequence  of 
the  manner  in  which  Moore  &  Bryant  had  carried  on  the 
erection  of  the  vault  and  sidewalk  in  front  of  said  building, 
and  that  this  was  negligence  on  their  part. 
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He  also  decided  that  the  defendant  was  not  responsible  for 
the  neglect  of  Moore  &  Bryant,  but  as  it  was  impossible  to 
determine  in  what  proportion  the  water  which  came  from  the 
waste  pipe  and  that  which  came  from  the  street  contributed 
to  cause  the  damage,  and  as  all  parties  in  fault  were  responsi- 
ble, that  the  defendant  was  none  the  less  responsible  because 
Moore  &  Bryant  shared  his  fault,  and  he  reported  in  favor  of 
the  plaintiffs  for  the  damages  sustained. 

The  first  question  which  arises  upon  the  referee's  findings 
is,  whether  the  failure  of  the  defendant  to  give  the  proper 
directions  to  Moore  &  Bryant  was  such  negligence  as  made 
him  answerable  for  the  damages  which  ensued.  The  contract 
of  Moore  &  Bryant,  with  the  defendant,  provided  that  they 
should  do  all  the  cutting  away  for  repairing  after  plumbing, 
etc.,  as  "they  should  be  directed."  It  necessarily  follows 
from  the  terms  of  the  contract  that  the  defendant  was  bound 
to  give  such  directions  as  were  required  to  prepare  the 
same,  and  upon  a  failure  to  do  so,  that  he  should  be  held 
responsible  for  the  damages  which  ensued  by  reason  of  his 
neglect  in  this  respect.  According  to  this  condition,  the 
defendant  exercised  a  supervisory  control  over  the  progress  of 
the  work,  and  it  was  a  part  of  his  duty  to  see  that  it  was 
conducted  properly  and  with  the  exercise  of  ordinary  care  and 
skill,  so  as  to  prevent  injuries  to  other  parties.  It  is  said  that 
by  the  contract  between  the  defendant  and  the  owners,  and 
between  the  defendant  and  the  subcontractors,  the  architect 
had  the  sole  power  to  give  such  directions  and  did  so,  and  if 
any  damage  resulted  he  is  chargeable  with  the  same.  It  is 
true  that  the  contract  of  the  defendant  with  the  owner  pro- 
vides for  the  performance  of  the  work  agreeably  to  the  draw- 
ings and  specifications  made  by  the  architect  within  the  time 
named,  in  a  workmanlike  and  substantial  manner  to  the  satis- 
faction and  under  the  direction  of  the  architect.  But  this 
provision  evidently  contemplated  a  general  supervision  for 
the  purpose  of  determining  whether  the  construction  of  the 
building  proceeded  in  accordance  with  the  contract,  so  as  to 
enable  the  architect  to  give  the  proper  certificates  when  satis- 
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fied.  It  was  not  intended  to  give  the  architect  the  absolnte 
and  entire  control,  bnt  for  the  protection  of  the  owner  and 
as  an  nnipire  between  the  parties,  to  enable  him  to  determine  ad 
to  the  fitness  of  the  materials,  the  manner  in  which  the  work 
should  be  condncted,  and  to  see  that  the  contract  was  satisfac* 
torily  completed  as  provided. 

It  is  said  that  even  if  the  dntj  devolved  on  the  defendant 
to  give  directions  to  cut  the  recess,  that  this  obligation  was 
snbstantially  complied  with.  The  referee  has  found  other- 
wise, and  there  is  no  sach  preponderance  of  evidence  as 
would  justify  a  disregard  of  his  finding  in  this  respect.  As 
the  defendant  knew  that  this  recess  was  necessary  and  had  not 
been  made,  and  as  he  did  not  give  the  proper  directions  nor 
provide  other  temporary  means  as  he  was  lawfully  bound  to 
do,  by  which  the  rain  could  be  carried  off,  the  conclusion  is 
irresistible  that  he  was  negligent,  and  liable  to  answer  for  the 
damages  caused  by  means  of  such  negligence. 

The  liability  of  the  defendant  for  damages  caused  by  the 
£iilure  of  Moore  &  Bryant  to  protect  the  sidewalk,  by  reason 
of  which  the  water  flowed  upon  the  plaintiflB'  premises 
presents  a  more  difiicult  question.  I  concur  with  the 
referee's  finding,  that  the  responsibility  which  resulted 
devolved  upon  them,  and  for  their  neglect  in  not  taking 
the  proper  steps  to  prevent  the  water  from  injuring  the 
plaintiffs,  the  defendant  was  not  liable.  He  was  under  no 
obligation  by  his  contract  to  give  any  directions  as  to  this 
portion  of  the  work,  and  he  had  no  control  or  authority  over 
the  mode  or  manner  of  its  performance,  and  only  a  right  to 
insist  generally  that  the  work  be  done  according  to  the  terms 
of  the  contract.  He  stood  in  the  same  relation  to  Moore  & 
Bryant,  as  the  owner  of  the  building  occupied  towards  him. 
The  work  was  to  be  performed  by  the  subcontractor,  and  the 
defendant  was  not  bound  to  give  directions  in  regard  to  its 
details,  except  as  specially  provided  for.  He  was  not  in  the 
position  of  one  who  employs  others  to  help  him  in  prosecut- 
ing a  piece  of  work  and  to  perform  the  same  under  his  con- 
trol and  direction,  and  who  as  the  superior  of  the  workmen 
SiCKELs— Vol.  XIX.        19 
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ia  responsible  for  their  conduct ;  nor  did  he  stand  in  the  rela- 
tion of  master  or  principal  to  the  subcontractor,  bj  whose 
negligent  act  the  injury  was  in  part  occasioned.  In  Overtoil 
V.  Freeman  (11  0.  B.  [73  Eng.  0.  L.],  867),  it  was  held,  that 
the  contractor  was  not  responsible,  where  ho  had  entered  into 
a  subcontract  to  pave  a  street,  for  injuries  caused  by  the 
negligence  of  the  latter.  It  was  said  that  the  '^  case  falls 
within  the  principle  of  those  authorities  which  have  decided 
that  the  subcontractor,  and  not  the  person  with  whom  he  con- 
tracts, is  liable  civilly  as  well  as  criminally  for  any  wrong  done 
by  himself  or  his  servants  in  the  execution  of  the  work  con- 
tracted for."  When  the  subcontractor  is  negligent  while 
acting  independently  and  the  main  contractor  in  no  way 
sanctions  the  doing  of  the  act  complained  of,  the  latter  is  not 
responsible.  (See  also.  Burgess  v.  Oray^  1  C.  B.  [50  E.  0. 
L.  R.],  577 ;  Rapson  v.  Cubitt,  9  M.  &  W.,  710.)  I  have 
examined  the  cases  which  are  cited  to  sustain  the  liability  of 
the  contractor  for  the  acts  of  a  subcontractor,  and  none  of 
them  uphold  the  doctrine  contended  for  in  a  case  which  bears 
the  essential  features  of  the  one  now  considered. 

The  defendant  not  being  liable  for  the  negligence  of  Moore 
&  Bryant,  as  subcontractors,  could  he  be  liable  for  the  dam- 
ages which  followed,  upon  the  ground  stated  by  the  referee 
in  his  report  ?  It  is  true  the  defendant  and  Moore  &  Bryant 
were  not  jointly  interested  in  reference  to  the  separate  acts 
which  produced  the  damages.  Although  they  acted  independ- 
ently of  each  other,  they  did  act  at  the  same  time  in  causing 
the  damages,  etc.,  each  contributing  towards  it,  and  although 
the  act  of  each,  alone  and  of  itself,  might  not  have  caused 
the  entire  injury,  under  the  circumstances  presented,  there 
is  no  good  reason  why  each  should  not  be  liable  for  the  dam- 
ages caused  by  the  different  acts  of  all.  The  water  from  both 
sources  commingled  together  and  became  one  body  concen- 
trating at  the  same  locality,  soaking  through  the  wall  into 
the  plaintiffs'  premises  and  injuring  the  plaintiffs'  property ; 
and  it  cannot  be  said  that  the  water  which  the  defendant's 
negligence  caused  to  flow  upon  the  plaintiffs'  premises,  and 
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which  became  a  portion  of  all  which  came  there,  did  not  pro- 
duce the  damages  complained  of.  The  water  with  which  each 
of  the  parties  were  instrumental  in  injuring  the  plaintiffs  was 
one  mass  and  inseparable,  and  no  distinction  can  be  made 
between  the  different  sources  from  whence  it  flowed,  so  that 
it  can  be  claimed  that  each  caused  a  separate  and  distinct 
injury  for  which  each  one  is  separately  responsible.  The  case 
presented  is  not  like  that  where  the  animals  belonging  to 
several  owners  do  damage  together,  and  it  is  held  that 
each  owner  is  not  separately  liable  for  the  acts  of  all,  as  there 
is  only  a  separate  trespass  or  wrong  against  each.  ( Van 
Steeriburgh  v.  Tobias^  17  Wend.,  562;  Auchmuty  v.  JTam,  1 
Den.,  495;  Partenheimer  v.  Van  Order^  20  Barb.,  479.) 
Ko  such  division  can  be  made  of  the  separate  acts  in  the  case 
at  bar,  and  it  bears  some  analogy  to  that  of  Colgrove  v.  N. 
T.  and  IT.  and  iT.  T.  and  N.  U.  JR.  R.  Go.  (6  Dner,  382 ;  20 
N.  T.,  49),  where  the  injury  was  caused  by  concurring  negli- 
gence in  the  management  of  the  trains  of  two  railroad  com- 
panies which  came  in  collision,  and  the  defendants  were  held 
jointly  liable.  The  collision  was  but  a  single  act  caused  by 
the. separate  negligence  of  different  parties,  which  together 
produced  the  result.  Here  also  the  contractor  and  subcon- 
tractors were  separately  negligent,  and  although  such  negli- 
gence was  not  concurrent,  yet  the  negligence  of  both  these 
parties  contributed  to  produce  the  damages  caused  at  one  and 
the  same  time.  It  is  no  defence  for  a  person  against  whom 
negligence  which  caused  damage  is  proved,  to  prove  that 
without  fault  on  his  part  the  same  damages  would  have 
resulted  from  the  act  of  another  (  Webster  v.  H.  R.  R.  R. 
Co.^  38  N.  Y.,  260) ;  and  as  the  case  stands  the  referee  was 
justified  in  holding  that  the  defendant  was  responsible  for 
the  entire  damages. 

There  was  no  error  in  the  admission  or  rejection  of  evi- 
dence, and  no  ground  is  shown  for  reversing  the  judgment. 

Judgment  aflSrmed,  with  costs. 

All  concur. 

Judgment  aJBSrmed. 
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Aarok  Harris,  Plaintiff  in  Error,  v.  The  People,  Defend- 
ants in  Error. 

Under  the  provision  of  the  act  of  1873  to  reorganize  the  local  government 
of  the  city  of  New  York  (§  76,  chap.  835,  Laws  of  1873),  providing  for 
investigations  as  to  the  origin  of  fires  in  the  city,  the  fire  marshal  has 
all  the  power  as  to  such  investigations  conferred  upon  the  superin* 
tendent  of  police  by  the  act  of  1852  (§  1,  chap.  832,  Laws  of  1852),  as 
amended  in  1857  (§  37,  chap.  569,  Laws  of  1857),  and  also  the  authority 
conferred  upon  the  metropolitan  flrc  marshal  by  the  act  of  1868  (chap. 
568,  Laws  of  1868). 

The  fire  marshal  has  Jurisdiction  under  said  statutes  to  institute  an  Investi- 
gation  as  to  the  clrcnmstances  of  a  fire  in  the  city  without  a  complaint 
being  made  to  him.  The  only  fact  necessary  to  call  into  exercise  his 
jurisdiction  is  that  the  fire  has  occurred. 

In  an  indictment  for  perjury  alleged  to  have  been  committed  on  an  inves- 
tigation before  the  fire  marshal,  it  was  alleged  that  the  accused  swore 
there  were  60,000  cigars  in  tlie  building  at  the  time  of  the  fire.  The 
proof  was  that  he  swore  there  were  65,000  cigars.  This  was  one  of 
various  items  of  property  as  to  which  the  accused  was  charged  with 
having  sworn  falsely.  On  error  it  was  objected  that  there  was  a  fatal 
variance  between  the  indictment  and  the  proof.  The  objection  was  not 
taken  on  the  trial.  BM,  that  it  was  not  available  here,  as  if  made  upon 
the  trial,  the  evidence  as  to  this  item  could  have  been  excluded  or 
waived,  and  the  jury  directed  to  disregard  it,  and  the  conviction  could 
have  been  sustained  upon  the  proof  as  to  the  other  items.  Also,  luid^ 
that  the  variance  was  not  material. 

When  an  indictment  charges  that  the  accused  has  sworn  falsely  as  to  sev- 
eral facts,  it  is  not  necessary  to  prove  all  that  is  charged.  It  is  sufficient 
to  prove  enough  to  make  out  the  offence. 

There  were  two  counts  in  the  indictment,  the  first  charging  perjury  in  the 
oral  testimony  given  before  the  fire  marshal,  and  the  other  perjury  in 
swearing  to  an  s^davit  before  the  same  officer,  containing  in  substance 
the  same  matters  as  testified  to  orally. 

The  jury  found  the  prisoner  not  guilty  under  the  first  count  and  guilty 
under  the  second.  It  w^as  claimed  that  the  verdict  was  inconsistent. 
It  appeared  that  a  portion  of  the  oral  testimony  was  taken  when  the  fire 
marshal  was  not  present.  HM,  that  the  objection  was  untenable,  as 
the  jury  may  hkve  found  that  the  oral  testiinony  alleged  to  be  false  was 
not  taken  before  the  marshal. 

(Argued  January  26,  1876;  decided  February  8,  1876.) 

Error  to  the  General  Term  of  the  Supreme  Court  in  the 
first  judicial  department  to  review  judgment  affirming^  a 
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judgment  of  the  Court  of  General  Seesions  of  the  city  and 
county  of  New  York,  entered  upon  a  verdict  convicting 
plaintiff  in  error  of  the  crime  of  perjury.  (Beported  below 
4  Hun,  1.) 

The  plaintiff  in  error  was  indicted  for  perjury  alleged  to 
have  been  committed  by  him  upon  an  investigation  before 
the  fire  marshal  of  the  city  of  New  York  as  to  the  origin  of 
a  fire  which  had  occurred  in  the  said  city.  The  indictment 
contained  two  counts,  one  charging  perjury  in  the  oral  testi- 
mony given  by  plaintiff  in  error,  the  other  perjury  in  an  affi- 
davit sworn  to  by  him.  The  facts  alleged  to  have  been 
Bworn  to,  and  which  were  charged  to  be  false,  were  similar  in 
both  counts,  among  others  that  the  accused  falsely  swore  that 
at  the  time  of  the  fire  there  was  upon  the  premises  ^^a  stock 
consisting  of  60,000  cigars,  185,000  cigarettes,  400  pounds 
weight  of  Havana  tobacco,  of  the  value  of  one  dollar  and 
fifty  cents  each  pound,  and  645  pounds  of  Virginia  tobacco 
of  the  value  of  sixty-five  cents  each  pound." 

Upon  the  trial  it  was  proved  that  the  accused  swore  that 
there  were  65,000  cigars,  and  the  other  items  of  property 
stated,  upon  the  premises. 

The  other  facts  pertinent  to  the  questions  presented  sufli- 
eiently  appear  in  the  opinion. 

The  jury  found  the  accused  not  guilty  upon  the  first  count 
and  guilty  upon  the  second. 

IraShafer  for  the  plaintiff  in  error.  The  fire  marshal  had  no 
power  or  authority  to  administer  the  oath  to  Harris.  (Laws 
1873,  chap.  335,  §§  76,  504;  Laws  1870,  p.  899,  §  114;  Laws 
1868,  chap.  563 ;  Laws  1871,  p.  1277,  §  4 ;  2  R.  8.  [5th  ed],  990, 
§  19 ;  id.,  681,  §  1 ;  3  id.,  pp.  993,  999 ;  Barb.  Or.  Law  [2d  ed.], 
519, 529, 122, 193.)  The  variance  between  the  indictment  and 
proof  was  fatal.  (Rose.  Ev.  [5th  Am.  ed.],  816,  820;  Tay- 
lor^s  Ca%e^  1  Oampb.,  404.)  The  two  counts  of  the  indict- 
ment charged  the  same  offence.  (Barb.  Or.  Law,  839,  340 ; 
People  V.  Wright^  9  Wend.,  193 ;  Kane  v.  People^  8  id.,  203 ; 
12  id.,  425.)    The  verdict  was  repugnant,  inconsistent  and 
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void.  (Barb.  Or.  Law,  361 ;  1  Chit.  Or.  Law,  690;  6  Hawk,, 
ch.  4,  §  8,  p.  202 ;  Stark.,  332, 333 ;  (yCormeU  v.  The  Queen, 
11  CI.  &  F.,  165 ;  Hayworih  v.  State,  14  Ind.,  590;  State  y. 
McCue,  39  Mo.,  112 ;  People  v.  Ah  Fe,  31  Cal.,  951 ;  Ouen^ 
ther  V.  People,  27  N.  T.,  100 ;  State  v.  Lommbo,  Harper 
[Va.],  183 ;  Allen  v.  FosUr,  9  Foster  [N.  H.],  163  ;  J^iU  v. 
Davis,  6  N.  H.,  518;  Holman  v.  Kingsbury,  9  id.,  109; 
Coffin  V.  Jones,  11  Rich.,  95 ;  Brunswick  v.  MoKean,  4 
Qreenl.,  508 ;  Hurley  v.  State  of  Ohio,  6  Ohio,  399,  403, 
404 ;  Jones  R,  163 ;  Caines'  Ab.,  978.) 

Benj.  K.  Phelps,  district  attorney,  for  the  defendants  in 
error.  The  fire  marshal  had  power  to  administer  the  oath  to 
the  plaintiff  in  error.  (Laws  1870,  chap.  383,  §  44 ;  Laws 
1873,  chap.  335,  §  76.)  There  was  no  material  variance 
between  the  charges  of  the  indictment  and  the  proof.  {People 
Y.Warner,  5  Wend.,  271 ;  TutOe  v.  People,  36  N.  T.,  431 ; 
Tomlinson^s  Case,  4  C.  H.  Rec,  125.) 

Earl,  J.  The  plaintiff  in  error  was  convicted  of  perjury  iu 
the  General  Sessions  of  the  city  and  county  of  New  York,  and 
was  sentenced  to  ten  years  imprisonment  in  the  State  prison. 
The  perjury  is  alleged,  in  the  indictment,  to  have  been  com- 
mitted on  the  13th  day  of  September,  1873,  before  George 
H.  Sheldon,  fire  marshal  of  the  city,  who  was,  at  the  time, 
investigating  the  cause,  origin  and  circumstances  of  a  fire 
which  occurred  on  the  5th  day  of  September,  1873,  in  a 
building  occupied  by  Harris  and  his  partner  as  a  tobacco 
manufactory. 

Upon  the  investigation,  Harris  swore  that  at  the  time  of 
the  fire  he  was  not  in  the  city  of  New  York,  but  that  he  was 
in  the  city  of  Troy.  He  also  swore  that,  at  the  time  of  the 
fire,  there  was  in  the  building  a  stock,  belonging  to  him  and 
his  copartner,  consisting  of  65,000  cigars  ;  185,000  cigarettes ; 
400  pounds  of  Havana  tobacco,  of  the  value  of  one  dollar 
and  fifty  cents  per  pound ;  645  pounds  of  Virginia  tobacco, 
of  the  value  of  sixty-five  cents  per  pound  ;  and  that  he  and 
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hifi  partner  sustained  a  loss  by  the  fire  of  betweeen  $5,000 
and  $6,000.  The  facts  thus  sworn  to  were  alleged  in  the 
indictment  to  have  been  false,  and  evidence  was  given  upon 
the  trial  tending  to  show  that  they  were  all  false. 

It  was  claimed  upon  the  trial,  on  behalf  of  the  prisoner, 
that  the  fire  marshal  had  no  power  or  authority  to  administer 
an  oath  to  Harris,  and  this  is  the  first  ground  of  error  alleged 
here.  To  show  that  it  has  no  foandation,  little'more  is  needed 
than  to  bring  together  the  statutes  relating  to  the.  powers  and 
duties  of  the  fire  marshal. 

It  was  provided,  by  section  1,  chapter  332  of  the  Laws  of 
1852,  as  amended  by  section  36,  chapter  569  of  the  Laws  of 
1857,  that  the  general  superintendent  of  police  of  the  city 
of  New  York  was  "  authorized  and  required  to  make  an 
investigation  into  the  origin  of  every  fire  occurring  in  said 
city,"  and  for  that  purpose  he  was  invested  with  the  same 
powers  and  jurisdiction  as  were  possessed  by  the  police  jus- 
tices of  the  city.  The  police  justices  had  jurisdiction,  upon 
complaint  made  to  them,  to  subpoena  and  swear  witnesses  for 
the  purpose  of  ascertaining  whether  any  crime  had  been 
committed.  (2  R.  S.,  707.)  In  1868  (chap.  563)  an  act  was 
passed  creating  the  ^^  ofiice  of  metropolitan  fire  marshal,  and 
prescribing  its  powers  and  duties."  He  was  to  be  appointed 
by  the  board  of  metropolitan  police.  And  section  2  made  it 
his  duty  "  to  examine  into  the  cause,  circumstances  and  origin 
of  fires  by  which  any  building,  vessels,  vehicles  or  any  valu- 
able personal  property  shall  be  accidentally  or  unlawfully 
burned,  destroyed,  lost  or  damaged,  wholly  or  partially ; 
and  to  especially  inquire  and  examine  whether  the  fire  was 
the  result  of  carelessness  or  the  act  of  an  incendiary."  He 
was  directed  to  take  the  testimony,  on  oath,  of  all  persons 
snpposed  to  be  cognizant  of  any  facts  or  to  have  means  of 
knowledge  in  relation  to  the  matter  to  be  examined  and 
inquired  into,  and  to  cause  the  same  to  be  reduced  to  writing 
and  verified.  By  section  3,  he  was  empowered  to  issue  a 
notice,  in  the  nature  of  a  subpoena,  to  compel  the  attendance 
of  any  person,  as  a  witness,  before  him  to  testify  in  relation 
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to  anj  matter  the  Babject  of  inqairj  and  inyeBtigation  by 
him.  He  was  authorized  to  administer  oaths  to  the  witnesses, 
and  it  was  provided  that  false  swearing  in  any  matter  or  pro- 
ceeding  before  him  should  be  deemed  perjury,  and  punishable 
as  such.  The  next  statute  upon  the  subject  was  passed  in 
1870  (chap.  383,  §  21),  and  simply  provided  that  the  board 
of  police  of  the  city  of  New  York  should  have  the  power  to 
appoint  a  fire  marshal,  who  should  have  the  like  powers  and 
perform  tlie  like  duties  as  those  provided  by  the  statute  of 
1868  above  referred  to.  In  1871,  by  section  4,  chapter  584, 
it  was  provided  that  all  the  provisions  of  the  statute  of  1868 
'^  creating  the  office  of  metropolitan  fire  marshal,  and  pre- 
scribing the  powers  and  duties  thereof,  shall  be  and  remain 
in  force  so  far  as  applicable ; "  and  that  '^  for  the  purpose  of 
investigating  the  origin  of  fires,  incendiary  or  otherwise,  and 
bringing  to  punishment  the  parties  guilty  of  arson,  the  said 
fire  marshal  is  hereby  invested  with  the  same  powers  and 
jurisdiction  as  were  heretofore  conferred  upon  the  superin- 
tendent of  police  of  the  city  of  New  York  in  relation 
thereto  '*  under  the  statute  of  1852,  as  amended  in  1857, 
above  referred  to.  By  section  76,  chapter  335  of  the  Laws 
of  1873,  an  act  to  reorganize  the  local  government  of  the 
city  of  New  York,  it  was  provided  as  follows :  "  Another 
bureau  shall  be  charged  with  the  investigation  of  the  origin 
and  causes  of  fires,  the  principal  officer  of  which  shall  be 
called  fire  marshal,  who  shall  possess  all  the  powers  and  duties 
now  possessed  and  performed  by  the  fire  marshal  appointed 
pursuant  to  chapter  383,  Laws  of  1870,  and  chapter  584, 
Laws  of  1871,  and  the  acts  amendatory  or  supplementary 
thereof.*' 

The  claim  made  on  behalf  of  the  plaintiff  in  error  is,  that 
under  these  statutes  the  fire  marshal  had  no  authority  to 
institute  an  investigation  and  inquiry  into  the  circumstances  of 
a  fire  without  a  complaint  is  first  made  to  him.  It  is  entirely 
clear,  however,  from  the  language  used,  as  well  as  from  a 
consideration  of  the  purposes  of  the  statutes,  that  a  complaint 
ip  not  necessary  to  call  into  action   the  powers  of  the  fire 
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marBhal.  He  has  all  the  aathoritj  conferred  by  the  statute 
of  1852,  as  amended  in  1857,  apon  the  superintendent  of 
police.  That  statute  conferred  the  authority  and  imposed  the 
duty  to  investigate.  No  complaint  was  necessary,  but  in 
conducting  the  investigation  the  superintendent  was  invested 
with  the  powers  and  jurisdiction  of  police  justices,  and  the;^ 
had  authority  to  subpoena  witnesses  and  swear  them.  He 
also  had  the  authority  conferred  by  the  statute  of  1868,  which 
made  it  his  duty  to  institute  the  investigation,  and  did  not 
impose,  as  a  preliminary,  any  complaint.  These  statutes  were 
a  portion  of  the  police  regulations  for  the  city.  Their  design 
was  to  protect  the  city  against  fires,  both  accidental  and 
incendiary,  and  an  officer  was  clothed  with  ample  powers  to 
accomplish  the  purpose,  and  the  only  thing  required  to  call 
into  exercise  his  jurisdiction  was  a  fire  withiu  the  city  limits. 

It  is  also  claimed  that  there  was  a  fatal  variance  between 
the  indictment  and  the  proof,  in  that  the  indictment  alleges 
that  Harris  swore  before  the  fire  marshal  that  there  were 
60,000  cigars  in  the  building  at  the  time  of  the  fire,  whereas 
the  proof  showed  that  he  swore  that  there  were  65,000. 
This  objection  was  in  no  form  made  at  the  trial,  and  there- 
fore cannot  avail  here.  If  it  had  been  made,  the  evidence 
as  to  that  item  could  have  been  excluded  or  waived,  or  the 
judge  could  have  instructed  the  jury  to  disregard  the  evi* 
deuce,  and  there  would  still  have  been  enough  to  uphold  a 
conviction.  The  variance  was  as  to  one  of  a  number  of  dis- 
tinct items  as  to  which  Harris  was  charged  with  swearing 
falsely,  and  if  the  jury  had  found  that  he  swore  falsely  as  to 
the  other  items,  or  as  to  any  one  of  them,  a  verdict  of  guilty 
would  have  be^n  proper.  Where  an  indictment  charges  that 
the  prisoner  has  stolen  a  number  of  articles,  or  has  inflicted  a 
number  of  blows,  or  has  obtained  goods  by  a  number  of  false 
pretences,  or  has  sworn  falsely  in  an  affidavit  as  to  several 
facts,  it  is  not  necessary  to  prove  all  that  is  charged.  It  is 
sufficient  to  prove  enough  to  make  out  the  offence  charged. 
(3  Russell  on  Or.  [4th  Loud,  ed.],  105 ;  Beg,  v.  Rhodes^  2 
Lord  Ray.,  886 ;    3  Btarkie's  Ev.,  860 ;    Tomiinsan^s  Caae, 
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4  City  Hall  Kec,  125;  Eoscoe's  Or.  Ev.  [6th  Am.  ed.], 
763.) 

We  are  also  of  opinion  that  the  variance  was  not  material, 
and  could  be  disregarded.  And,  for  the  purpose  of  testing 
this  question,  we  must  treat  the  case  as  if  the  indictment 
Contained  no  other  charge  of  perjury.  The  strictness  of  the 
ancient  rule  as  to  variance  between  the  proof  and  the  indict* 
ment  has  been  much  relaxed  in  modern  times.  Yariances 
are  regarded  as  material,  because  they  may  mislead  a  prisoner 
in  making  his  defence,  and  because  they  may  expose  him  to 
the  danger  of  being  again  put  in  jeopardy  for  the  same 
offence.  The  variance  here  could  present  no  such  difficulty. 
The  indictment  charged  him  with  swearing  falsely  that  he 
had  60,000  cigars  in  the  building  when,  in  fact,  he  swore  that 
he  had  65,000  there  —  a  mistake  in  his  favor.  The  falsehood 
did  not  consist  so  much  in  swearing  to  the  precise  number, 
for  as  to  that  he  could  be  innocently  mistaken,  and  precise- 
ness  was  not  important,  but  it  consisted  in  swearing  to  a 
much  larger  number  than  he  had.  If  the  indictment  had 
charged  him  with  swearing  falsely  that  there  were  65,000, 
and  he  had  proved  that  he  actually  had  in  his  building  60,000, 
his  oath  would,  considering  the  purpose  for  which  and  the 
circumstances  under  which  it  was  given,  have  been  regarded 
as  substantially  true,  and  the  variance  immaterial.  {People  v. 
Warner^  6  Wend.,  271.) 

There  were  two  counts  in  the  indictment,  the  first  charg- 
ing perjury  in  the  oral  testimony  given  before  the  fire  mar- 
shal, and  the  second  charging  perjury  in  swearing  to  an  affi- 
davit before  the  same  officer,  containing,  in  substance,  the 
same  matters  testified  to  orally.  The  jury  fbund  the  pris- 
oner not  guilty  under  the  first  count,  and  guilty  under  the 
second  count.  It  is  now  claimed  that  the  verdict  was  repug- 
nant, inconsistent  and  void;  that  the  prisoner  could  not  be 
innocent  under  the  first  count  and  guilty  under  the  second. 
The  facts  do  not  warrant  the  claim  made.  '  The  two  counts 
were  not  alike.  The  first  was  for  oral  false  swearing,  and  the 
second  was  for  false  swearing  in  the  affidavit.    The  fire  mar- 
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shal  was  not  present  when  the  oral  evidence  was  all  given. 
The  material  facts  of  the  oral  evidence  mav  have  been  taken 
by  his  assistant  in  his  absence;  and  hence  the  jury  may  have 
well  fonnd  that,  as  to  the  oral  evidence,  the  false  swearing 
charged  did  not  take  place  before  the  fire  marshal,  and  hence 
that  the  prisoner  was  not  gailty  as  to  that ;  and  hence  there 
is  no  repugnancy  or  inconsistency  in  the  verdict  of  guilty 
under  the  second  count  based  upon  the  affidavit. 

Having  thus  carefully  considered  all  the  objections  to  which 
our  attention  has  been  called,  we  have  reached  the  conclusion 
that  the  conviction  must  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Chables    B.  Fbakk,   Respondent,  v,   Obbhabd    Wessbls,      ^  ^ 

Appellant. 

A  written  instroment  acknowledging  the  receipt  of  a  specified  sum  of 
money  in  paper  currency  for  account  of  a  person  named,  and  promising 
to  pay  tlie  same  to  sucli  person  or  order  "on  return  of  this  receipt" 
with  interest,  is  a  negotiable  promissory  note.  The  words  "on  return 
of  this  receipt "  do  not  make  it  payable  upon  a  contingency  or  consti- 
tute a  condition  precedent;  and  its  being  payable  in  paper  currency  will 
be  taken  as  meaning  legal  tender  paper  currency. 

Where  such  an  instrument  is  lost  and  an  action  is  brought  thereon,  the 
defendant  is  entilled  to  the  indemnity  provided  by  statute  (2  R  S.,  406, 
§  75)  in  actions  upon  lost  negotiable  instruments;  and  this,  although  it 
appears  that  the  instrument  has  not  been  indorsed;  indemnity  must  be 
given  without  regard  to  the  fact  of  actual  negotiation. 

(Argued  January  26,  1876;  decided  February  1, 1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict. 

The  complaint  in  this  action  alleged,  in  substance,  that 
plaintiff's  assignor,  William  Feist,  delivered  to  defendant 
certain  money  to  the  amount  of  $2,496  to  be  repaid  on 


156  Frank  v.  Websbls.  [Feb., 

Statement  of  case. 

demand,  with  interest,  defendant  delivering  a  receipt  or 
certificate  of  deposit  therefor ;  that  defendant  refused  to  pay 
on  demand.  The  instrument  delivered  by  defendant  was  as 
follows : 

^'  Nkw  Yohk,  February  4,  1871. 

Received  from  Strant  Bros,  for  account  of  Mr.  W.  Feist, 
carpenter,  of  Greytown,  Nicaragua,  twenty-four  hundred  and 
ninety-six,  twenty-six  one-hundredths  dollars,  paper  currency, 
which  I  promise  to  pay  to  said  W.  Feist,  or  to  his  order,  on 
return  of  this  receipt,  with  seven  per  cent  per  annum  interest. 

$2,496.26,  paper  currency. 

(Signed.)  G.  WESSELS." 

The  instrument  was  not  produced ;  plaintiff's  assignor.  Feist, 
testified  that  it  was  stolen  from  him ;  also,  that  it  was  not 
indorsed  by  him  when  taken. 

On  the  trial  defendant's  counsel  moved  for  a  nonsuit  on 
the  ground  that  plaintiff*  was  not  entitled  to  recover  without 
a  return  of  the  instrument  or  indemnity  given.  The  motion 
was  denied  and  the  court  directed  a  verdict  for  plaintiff,  which 
was  rendered  accordingly. 

Samuel  Hand  for  the  appellant.  No  recovery  could  be 
had  against  defendant  without  a  return  of  the  instrument  in 
suit.  {Car  Hedge  Y.  West  J  2  Den.,  377;  Porter  v.  JRoee,  12 
J.  R.,  209.)  Even  if  the  instrument  did  not  provide  that  a 
return  must  be  made  before  payment,  no  recovery  could  be 
had  without  first  giving  or  tendering  a  bond  of  indemnity 
when  the  demand  was  made.  {Deamoiid  v.  Rice^  1  Hill, 
530 ;  Smith  v.  Rockwell^  2  id.,  482 ;  Van  Alatyne  v.  OomZ, 
Bk.,  4  Abb.  Ct.  App.  Dec,  456 ;  2  R.  S.,  406,  §§  75,  76.) 

Sidney  S.  Harris  for  the  respondent.  If  the  instrument 
was  not  a  negotiable  promissory  note  indemnity  could  not  be 
demanded.  (  Wright  v.  Wright^  54  N.  T.,  437.)  No  indem" 
nity  was  required,  {Payne  v.  Oadner^  29  N.  T.,  146,  167, 
171 ;  Payne  v.  States  39  Barb.,  639  ;  Hei^rick  v.  Woolverton^ 
41  N.  T.,  695,  600,  601;    (?rat;^  v.  DudUy,  20  id.,  74; 
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Marsh  T.  Oneida  Bk.,  34  Barb.,  298 ;  Sarhd  v.  Seamen  Ins. 
Ek,,  37  id.,  129 ;  1  Am.  L.  Gas.,  307 ;  Sillree  v.  Tripp^  15  jj 
M.  &  W.,  23;  Home  v.  Red^j^ear^,  4  Bing.  K  C,  433;  fj  ^^/ 
Patterson  v.  Poind^ter^  6  W.  &  S.,  227 ;  8  id.,  363.)  Plain- 
tiff can  recover  eren  if  the  instrument  is  a  negotiable  note. 
(Edw.  on  Bills,  301,  302  ;  Depew  v.  Wheelan^  6  Blackf .,  485 ; 
Eolf  V.  Watson^  4  Bing.,  273 ;  Colson  v.  Amot,  57  N.  T., 
253  ;  17  id.,  205  ;  Canal  Bk.  v.  Bk.  of  Alhany,  1  Hill,  287 ; 
Hopkins  Y.  Adamsy  20  Vt.,'407;  1  Story's  Eq.  [9th  ed.], 
§  86  a  /  Pintard  v.  Packington^  10  J.  R.,  104 ;  ^aM  v. 
jffowfoy,  3  Cow.,  303.)  Plaintiff  was  entitled  to  recover  upon 
the  instrument  in  snit,  (10  J.  R.,  104;  2  Camp.  N.  P.,  211, 
note ;  6  Ves.,  812 ;  3  Cow.,  303 ;  6  Blackf.,  485  ;  Thayer  v. 
King^  15  Ohio,  292 ;  Samson  v.  Piaffe  1  Handy,  444 ;  L(mg 
V.  BaiUie^  2  Camp.,  214,  note ;  Bolt  v.  Watson^  4  Bing., 
273 ;  Whitesides  v.  Wallace^  2  Speers,  193 ;  1  Leigh  N.  P., 
471;  Branch  Bk.  v.  Tillman^  22  Ala.,  114;  Hopkins  v. 
Adam^,  20  Vt.,  407 ;  12  id.,  443 ;  20  id.,  455 ;  1  R.  I.,  401 ; 
42  Me.,  460 ;  40  id.,  74 ;  Hansard  v.  Robinson,  7  B.  &  0. ; 
2  Hill,  295;  id.,  482;  3  Cow.,  303;  2  Wend.,  550.) 
The  provision  that  payment  should  be  made  npon  the  return 
of  the  instrument  added  nothing  to  it.  {Bennett  v.  Pixley, 
7  J.  R.,  249 ;  Pefe?^  v.  Haight,  20  Barb.,  429 ;  5  id.,  161 ; 
6  id.,  386 ;  1  Seld.,  247.) 

Chubch,  Ch.  J.  The  only  question  in  this  case  is  whether 
the  defendant  was  entitled  to  indemnity,  as  provided  by  stat- 
ute, in  actions  upon  lost  negotiable  notes.  (2  R.  S.,  406.)  It 
was  not  necessary  to  offer  indemnity  before  action  brought. 
It  is  suflScient  to  give  it  before  recovery.  I  infer  that  the 
learned  judge  intended  to  decide  that  the  plaintiff  could 
recover  without  giving  indemnity.  The  case  states  that  the 
plaintiff's  counsel  said  that  the  plaintiff  would  give  a  bond  if 
required.  The  defendant's  counsel  then  moved  for  a  nonsuit 
on  the  ground  (among  others)  that  indemnity  had  not  been 
offered ;  and  the  court  directed  a  verdict  for  plaintiff  without 
requiring  him  to  deliver  the  bond. 
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The  counsel  insiBts  that  the  plaintiff  is  not  bound  to  fur- 
nish indemnity  for  various  reasons : 

First.  That  the  certificate  or  instrument,  in  this  case,  is  not 
a  negotiable  promissory  note.  I  think  it  is.  It  contains  an 
express  promise  to  pay  Feist,  or  order,  a  specified  sum  of 
money,  upon  demand,  with  interest.  These  are  the  statutory 
elements  of  such  a  note.     (1  R.  S.,  721,  §  1.) 

The  words,  "  on  the  return  of  this  receipt,"  do  not  make  it 
payable  upon  a  contingency,  or  constitute  a  condition  prece- 
dent to  any  payment.  If  they  did,  no  recovery  could  be  had 
without  a  return  of  the  certificate.  This  restriction  would 
be  implied  if  not  expressed ;  it  is  implied  in  every  promis- 
sory note ;  and  there  is  also  an  implied  exception,  on  account 
of  mistake  or  accident.  When  these  occurred  courts  of 
equity  formerly  enforced  the  obligation  upon  such  terms  of 
indemnity  as  was  deemed  just ;  and  now  courts  of  law  may 
enforce  it  upon  requiring  the  observance  of  the  statutory 
indemnity.  This  clause  is  not  of  the  essence  of  the  contract, 
but  is  inserted  for  the  convenience  and  safety  of  the  maker. 
In  the  case  of  Patterson  v.  Poindexter  (6  "Watts  &  S.,  227) 
there  was  no  express  promise  to  pay ;  and  the  intimation  as 
to  the  effect  of  the  clause  requiring  a  return  is  not  authoritative, 
and  has  not  been  followed  in  this  State  or  elsewhere.  (Parsons 
on  Bills  and  Notes,  26,  and  cases  cited.)  In  29  New  York,  146, 
the  principal  question  was,  whether  a  demand  was  necessary 
before  action  brought  upon  such  a  certificate.  The  objection 
that  the  instrument  is  not  a  promissory  note,  because  paya- 
ble in  paper  currency,  is  answered  by  the  suggestion  that 
this  must  be  taken  to  refer  to  the  legal  tender  paper  currency, 
which  under  the  United  States  laws  and  decisions  is  money. 

It  is  also  urged,  that  as  Fiest  testified  that  the  certificate 
had  not  been  indorsed,  the  defendant  could  not  be  injured, 
and  therefore  no  indemnity  was  necessary.  Before  the  stat- 
ute, the  fact  of  negotiability,  or  that  the  instrument  had  been 
negotiated  must  have  been  proved.  The  presumption  was 
the  other  way.  The  statute  was  passed  to  remedy  such  cases, 
and  provides  that  if  the  action  is  on  a  negotiable  note,  indem- 
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nity  muBt  be  given  without  regard  to  the  fact  of  actual  nego- 
tiation. The  authorities  cited  by  the  counsel  upofl  this  point 
do  not  answer  the  unqualified  requirement  of  the  statute. 
The  action  is,  substantially,  on  the  instrument.  The  com- 
plaint alleges  the  loan  of  the  money,  the  taking  of  the  instru- 
ment and  the  transfer  to  the  plaintiff.  I  think  that  the 
defendant  was  entitled  to  indemnity  within  the  spirit  and 
intent  of  the  statute ;  but  I  agree  with  the  counsel  for  the 
plaintiff  that  there  is  no  necessity  for  a  new  trial. 

There  was  no  defence  made  to  the  action ;  and  a  proper 
disposition  of  the  case  is,  that  if  the  plaintiff  shall,  within 
tliirty  days,  execute  and  deliver,  or  offer  to  the  defendant  or 
his  attorney  a  bond  of  indemnity,  approved  by  one  of  the 
judges  of  the  City  Court  of  Brooklyn,  the  judgment  is 
afiirmed,  without  costs  to  either  party  in  this  court ;  if  not, 
the  judgment  is  i^eversed  and  a  new  trial  granted,  costs  to 
abide  event. 

All  concur, 
.  Judgment  accordingly. 


John  Heermans,  Trustee,  etc.,  Appellant,  v.  S.  Stewabt  ,5^   ^5? 

JjiLLSwoRTH,  Kespondent.  

It  is  the  duty  of  an  assignee  of  a  non-negotiable  chose  in  action,  in  order 
to  protect  himself  against  a  payment  by  the  debtor  to  the  original  cred- 
itor, to  notify  the  former  of  the  assignment;  and  in  an  action  upon  the 

•  demand  "where  such  a  payment  is  established,  the  burden  of  proving 
notice  prior  to  payment  is  upon  the  plaintiff. 

One  F.  transferred  to  plaintiff  by  deed  in  trust,  among  otber  things, 
a  demand  against  defendant  for  money  loaned.  F.  subsequently 
brought  suit  against  plaintiff  to  set  aside  the  trust,  in  which  action 
defendant  was  sworn  as  a  witness.  Plaintiff  succeeded  in  the  litiga- 
tion. In  an  action  upon  the  claim  defendant  proved  payment  to  F 
Plaintiff  requested  the  court  to  charge  that  the  pendency  of  said  action 
brought  by  F.  was  constructive  notice  to  defendant  of  the  existence  of 
the  trust  deed.  The  court  refused  so  to  charge.  Held,  no  error;  that 
whether  defendant  had  notice  of  the  character  of  the  action  sufficient 
to  put  him  upon  inquiry  was  a  question  of  fact  for  the  jury. 

•  (Argued  January  25,  1876;  decided  February  8,  1876.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Oonrt  in  the  fourth  judicial  department  affirming  a  judgment 
in  favor  of  plaintiff,  entered  upon  a  verdict.  (Reported  below 
5  T.  &  C,  606 ;  3  Hun,  473.) 

This  action  was  brought  by  plaintiff  as  trustee  claiming 
under  a  deed  in  trust  executed  by  one  Joseph  Fellows  of  his 
property,  real  and  personal,  to  recover  a  balance  of  account 
for  moneys  loaned  by  said  Fellows  to  defendant. 

The  defence  was  payment,  and  defendant  proved  payment 
to  Fellows  after  the  execution  of  the  trust  deed.  Prior  to 
the  payment  an  action  was  brought  by  Fellows  against  plain- 
tiff to  revoke  the  trust  deed.  Defendant  was  subpoenaed  and 
examined  as  a  witness  therein.  Other  evidence  on  plain* 
tiff's  part  tended  to  show  notice.  Defendant  testified  that 
at  the  time  of  the  payment  he  had  no  knowledge  or  notice 
of  the  trust  deed. 

Upon  the  question  of  notice  the  court  charged  as  follows : 
"  The  burden  of  proof  is  upon  the  plaintiff  upon  this  ques- 
tion, and  it  is  incumbent  upon  him  to  establish  the  fact  of 
notice  by  a  fair  preponderance  of  evidence.  If  the  testimony 
is  simply  balanced,  the  defendant  is  to  prevail."  To  which 
charge  plaintiff's  counsel  duly  excepted.  Said  counsel 
requested  the  court  to  charge  that  the  burden  of  proof  was 
upon  the  defendant,  to  show  that  the  payment  was  made 
without  notice  and  in  good  faith.  The  court  refused  so  to 
charge,  and  the  plaintiff's  counsel  duly  excepted.  Said  coun- 
sel also  asked  the  court  to  charge  that  the  pendency  of  the* 
action  between  Fellows  and  plaintiff  was  constructive  notice 
to  the  defendant  and  conclusive  upon  him  in  this  action. 
The  court  refused  so  to  charge,  and  said  counsel  duly  excepted. 

A.  Hadden  for  the  appellant.  The  defence  of  payment 
was  an  affirmative  one,  and  the  burden  of  proof  was  upon  the 
party  asserting  it.  {Hollisier  v.  Bender^  1  Hill,  150;  Wil" 
Hams  V.  Walker^  2  Sandf.,  333 ;  Simeon  v.  Hart^  14  J.  K., 
73 ;  Wakeman  v.  OroveVy  4  Paige,  23 ;  Bv^h  v.  LatKrop^  22 
N.  T.,  550.) 
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Geo,  B.  Bradley  for  the  respondent.  The  onus  was  upon 
plaintiff  to  show  that  defendant  had  notice  of  the  transfer. 
{Meghan  v.  MiUsy  9  J.  K,  64;  Anderson  v.  Van  AUen^  12 
id.,  343 ;  Brigga  v.  Dorr^  19  id.,  343 ;  Say  v.  Dascomh^  1 
Hill,  652;  Field  v.  Mayor,  eto.,  2  Seld.,  179,  188;  Leitch  v. 
Wells,  48  N.  Y.,  585,  586,  604,  605,  693,  694.) 

MiLLEs,  J.  There  was  no  error  in  the  charge  of  the  judge 
upon  the  trial,  that  the  burden  of  proof  was  upon  the  plaintiff^ 
upon  the  question  of  notice,  and  tliat  it  was  incumbent  upon 
him  to  establish  the  fact  of  notice ;  nor  in  the  refusal  to  charge 
that  the  burden  of  proof  was  upon  the  defendant  to  show^ 
that  the  payment  was  made  without  notice  and  in  good  faith. 
The  debt  was  due  to  Fellows,  and  he  being  the  creditor,  it  is  a 
fair  legal  presumption  that  such  creditor  was  lawfully  entitled 
to  receive  payment.  If  an  assignment  was  made  by  Fellows  i 
to  the  plaintiff,  it  was  the  duty  of  the  assignee  to  establish/ 
that  the  debtor  was  notified  in  order  to  protect  himself  against/ 
any  payment  to  the  original  creditor.  This  rule  is  fully/ 
established  by  authority.  (See  Meghan  y.  MiUsy  9  J.  B., 
64;  Anderson  v.  Van  AUen,  12  id.,  343;  BriggsY.  Dorr, 
19  id.,  95;  Say  v.  Dasoomb,  1  Hill,  552;  Field  v.  The 
Mayor,  2  Seld.,  179.)  At  common  law  an  action  to  recover 
upon  an  instrument  not  negotiable,  was  necessarily  brought  in 
the  name  of  the  original  owner  or  payee,  and  if  payment  was 
pleaded  it  was  not  enough  that  the  replication  denied  the 
payment,  without  averring  both  the  assignment  and  notice 
of  the  transfer  before  payment.  (19J.  R.,  95;  lUiYl,  supra.) 
Unless  this  was  done  the  pleading  was  insufficient  and  the 
proof  could  not  be  given. 

Proof  of  payment  to  the  creditor  establishes  a  complete 
defence,  and  when  this  is  made  out  it  belongs  to  the  other 
side  to  answer  or  avoid  it  by  evidence  of  the  assignment  of 
the  demand  and  notice  thereof  to  the  debtor.  As  he  alleges 
that  the  payment  was  not  made  to  the  proper  person  he 
is  bound  to  establish  it.  It  is  entirely  evident  that  the/ 
onus  is  upon  him  and  he  has  the  affirmative  upon  such  an  issue. 
SiCKKLft— Vol.  XIX.        21 
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HoUiater  v.  Bender  (1  Hill,  150)  is  nat  in  conflict  with  the 
rale  stated.  As  there  said,  the  substance  of  the  allegation  to 
be  tried  determines  where  the  onus  lies,  and  as  the  assign- 
ment and  notice  were  the  very  essence  of  the  plaintiff's  right 
to  recover,  the  burden  was  upon  him.  There  is  no  principle 
of  pleading  which  can  disturb  or  alter  the  rule  laid  down. 
Nor  is  there  any  ground  for  claiming  that  the  necessity  for 
such  a  rule  no  longer  exists,  since  parties  are  allowed  to  be 
witnesses  on  their  own  behalf.  This  furnishes  no  sufficient  or 
satisfactory  reason  for  changing  a  rule  of  evidence  long  estab- 
lished and  which  is  founded  upon  a  settled  principle. 

The  remarks  of  the  learned  judge  who  wrote  the  opinion 
in  Bush  V.  Lathrop  (22  N.  Y.,  535)  have  no  direct  bearing 
upon  the  question  considered,  as  that  case  is  not  analogous. 
\  Nor  was  there  any  error  in  the  refusal  to  charge  the  jury 
\that  the  pendency  of  the  action  between  Fellows  and  Heerraans 
Was  constructive  notice  to  the  defendant  of  the  existence  of 
the  deed.  It  is  not  claimed  that  it  operated  as  a  notice  of  lis 
pendens  strictly,  and  whether  the  defendant  had  notice  of  the 
character  of  the  action  so  as  to  put  him  on  inquiry,  from  the 
fact  of  his  being  sworn  as  a  witness  in  the  case,  or  from  any 
other  circumstances,  was  a  question  of  fact  for  the  jury  to 
determine.  The  discussion  already  had  disposes  of  the  case 
and  no  other  question  is  presented  which  demands  comment. 

The  judgment  was  right  and  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Henry  H.  Blossom,  Respondent,  v.  The  LYOOMmo  Fibe 

Insubanoe  CoMPAirr,  Appellant. 

Defendant  issued  to  plaintiff  a  policy  of  fire  insurance  containing  a  clause 
requiring  the  assured  in  case  of  loss  to  furnish  proof  thereof  within 
thirty  days.  A  loss  having  occurred,  plaintiff  failed  to  furnish  the 
required  proof.  An  adjuster  of  defendant  within  the  thirty  days  vis- 
ited the  premises  and  made  inquiries  into  the  circumstanceB  of  the  fire. 
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This  was  without  authority  from  defendant  and  without  the  knowledge 
of  plaintiff.  Upon  receipt  of  proof  of  loss  some  four  months  after  the 
fire,  defendant  sent  a  letter  to  plaintiff's  attorney  stating  that  the  proof 
of  loss  was  too  late;  also,  that  after  careful  examination  they  were  satis- 
lied  the  case  was  fraudulent,  and  therefore  rejected  the  claim.  In  an 
action  upon  the  policy,  held,  that  a  refusal  of  the  court  to  nonsuit 
plaintiff  was  error;  that  proof  of  loss  within  the  time  prescribed  was 
necessary  unless  waived;  and  that  there  was  no  evidence  of  a  waiver. 
As  to  whether  the  omission  of  an  insurer  to  raise  the  objection  of  a 
non-compliance  with  such  a  condition  upon  being  furnished  with  proof 
long  after  the  expiration  of  the  time  specified,  can  be  deemed  a  waiver, 

(Argued  January  27,  1876;  decided  February  8, 1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department  in  favor  of  plaintiff, 
entered  upon  an  order  denying  a  motion  for  a  new  trial  and 
directing  judgment  on  verdict. 

This  action  was  upon  a  policy  of  fire  insurance. 

The  policy  contained  a  clause  requiring  the  assured  in  case 
of  loss  or  damage  by  fire  to  deliver  to  defendant's  secretary, 
within  thirty  days  after  such  loss,  a  particular  account  thereof 
under  oath.  The  building  insured  was  destroyed  by  fire  on 
the  29th  November,  1870.  No  proofs  of  the  loss  were  fur- 
nished nntil  March  29,  1871 ;  these  were  sent  by  plaintiff's 
.attorney ;  defendant  sent  a  letter  in  reply  containing  the  fol- 
lowing :  "  The  proof  of  loss  is  too  late.  It  should  have  been 
made  within  thirty  days  after  loss;  besides,  after  a  careful 
investigation  of  the  matter,  we  have  become  satisfied  that  it  is  a 
clear  case  of  fraud.  The  company  have,  therefore,  rejected  the 
claim."  Plaintiff  gave  evidence  upon  the  trial  to  the  effect  that 
one  Kronse,  an  adjuster  for  defendant,  having  learned  of  the 
fire  and  being  near  the  premises,  went  to  and  examined  them, 
and  made  inquiries  as  to  the  fire.  He  had  received  no 
instructions  from  the  defendant  to  adjust  the  loss,  and  what  he 
did  was  without  plaintiff's  knowledge ;  that  he  reported  his 
action  to  the  company,  but  no  action  was  taken  by  it  until 
receipt  of  proofs  of  loss.  At  the  close  of  the  evidence  defend- 
ant's counsel  moved  for  a  nonsuit  on  the  ground,  among  others, 
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that  proofs  of  the  loss  were  not  furnished  within  thirty  days 
thereafter,  as  required  by  the  policy,  and  that  there  had  been 
no  waiver  shown.  The  court  denied  the  motion,  holding 
that  the  question  as  to  waiver  was  one  of  fact  for  the  jury ; 
to  which  ruling  defendant's  counsel  duly  excepted. 

Exceptions  were  ordered  to  be  heard  at  first  instance  at 
General  Term. 

0.  W.  Chapman  for  the  appellant.  The  full  performance 
by  plaintiff  of  the  provision  of  the  policy  as  to  furnishing 
proofs  of  loss  was  a  condition  precedent  to  his  right  to 
recover.  {Inman  v.  West.  Ins,  Co.^  18  Wis.,  387 ;  Flanders 
on  F.  Ins.  [2d  ed.],  565,  578 ;  Owen  v.  Farmers^  J,  S.  Ins. 
Co.,  57  Barb.,  518  ;  3  Rob.,  326 ;  57  K  Y.,  500.)  This  pro- 
vision was  not  waived.  {St  L.  Ins.  Co.  v.  Kyle^  11  Mo., 
278 :  Patrick  v.  Ins.  Co.,  43  N.  H.,  621 ;  Cornell  v.  MU.  M. 
F.  Ins.  Co.,  18  Wis.,  387;  Ripley  v.  ^i7ia  Ins.  Co.,  30  N. 
Y.,  168 ;  Underwood  v.  Farmer^  J.  S.  Ins.  Co.,  57  id.,  500 ; 
Lyo.  Ins.  Co.  v.  Beaty,  66  Penn.,  9;  Biisoh  v.  Ins.  Co.,  6 
Phila.  Rep.,  252.)  The  letter  of  Krouse  did  not  create  a 
waiver.  (47  N.  Y.,  114;  57  id.,  500;  31  How.,  508;  17 
N.  Y.,  428;  Kimball  v.  Ham..  F.  Ins.  Co.,  8  Bosw.,  495; 
Citizens'  F  Ins.  S.  and  L.  Co.  v.  DoU,  6  Am.  R.,  360 ;  32 
Md.,  89 ;  Edwards  v.  Bait.  F.  Ins.  Co.,  3  Gill  [Md.],  176.) 

Oiles  W.  Hotchhiss  for  the  respondent.  There  was  suffi- 
cient evidence  to  justify  the  court  in  refusing  to  nonsuit 
plaintiff.  {Herron  v.  Peoria,  etc.,  Ins.  Co.,  28  111.,  235; 
Cornell  v.  Leroy,  9  Wend.,  163 ;  Inman  v.  West.  F.  Ins.  Co.^ 
12  id.,  452 ;  Bu/mpsted  v.  Dvo.  M.  Ins.  Co.,  2  Kern.,  81,  92 ; 
N.  T.  C.  Ins.  Co.  Y.  If  at.  Pro.  Ins.  Co.,  20  Barb.,  468,  475 ; 
Kendall  v.  Hoi.  P.  Ins.  Co.,  2  T.  &  C,  395 ;  Edwards  v. 
Bait.  F.  Ins.  Co.,  8  Gill  [Md.],  176.)  A  waiver  was  clearly 
established.  (Flanders  on  F.  Ins.,  520,  §  10 ;  541,  642,  §  22 ; 
545,  546,  §§  26,  27 ;  Lye.  Ins.  Co.  v.  Schreffer,  6  Wright 
[Penn.],  188,  191 ;  Post  v.  ^tmxL  Ins.  Co.,  43  Barb.,  351, 
365 ;  Owen  v.  F.  J.  8.  Ins.  Co.,  57  id.,  518,  521,  522 ;  Dohn 
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V.  K  J.  8.  Ins.  Go.^  5  Lans.,  275,  277.)  The  question  of 
waiver  was  one  of  fact.  (Flanders  on  F.  Ins.,  531,  §  10 ; 
Fir&man'B  Ins.  Co,  v.  TFo/rfen,  12  J.  E.,  514;  Sheldon  v. 
At.  F.  and  M.  Ins.  Co.,  26  N.  T.,  460 ;  Ripley  v.  Astor 
I?is.  Co.,  17  How.  Pr.,  444.) 

Allen,  J.  Several  questions  of  minor  importance  arise 
upon  the  record  which  we  deem  it  unnecessary  to  con- 
sider for  the  reason  that  the  point  made  bj  the  defendant,  of 
the  failure  of  the  plaintiflF  to  furnish  proof  of  loss  within 
thirty  days  after  the  fire,  entitled  the  defendant  to  a  nonsuit 
upon  the  evidence  as  it  stood  at  the  close  of  the  trial.  That 
the  condition  was  not  complied  with  was  conceded ;  that  a 
substantial  compliance  with  that  condition,  unless  waived  by 
the  insurers,  was  necessary  to  enable  the  plaintiff  to  recover, 
is  well  established.  {Savage  v.  ITie  Howard  Ins.  Co.,  52 
K.  Y.,  502 ;  Underwood  v.  Farmer^  J.  S.  Ins.  Co.,  57 
id.,  500.)  Upon  a  careful  review  of  the  case  we  can  find  no 
evidence  of  a  waiver  of  this  condition  by  the  defendant ; 
there  was  no  communication,  direct  or  indirect,  between  the 
plaintiff  and  defendant,  or  its  agents,  in  respect  to  it,  or  any 
negotiations  between  them  from  which  the  plaintiff  had  a 
right  to  infer  that  a  strict  compliance  with  every  condition  of 
the  policy  would  not  be  insisted  upon.  Neither  was  there 
proof  of  any  act  by  the  defendant  or  its  agents  which  could 
have  led  the  plaintiff  to  believe  that  the  proofs  of  loss  pre- 
scribed by  the  policy  would  not  be  required.  The  action  of 
Xrouse,  the  adjuster,  in  visiting  the  •premises  and  making 
inquiry  into  the  circumstances  of  the  fire,  were  not  known 
either  to  the  plaintiff  or  any  agent  of  his ;  so  that  his  omis- 
sion to  furnish  the  proofs  was  not  induced  by  such  action. 
Had  the  plaintiff  known  of  the  doings  of  Krouse  they  could 
not  legitimately  have  influenced  his  action  or  omission  to  act 
in  respect  to  the  proof.  The  visit  of  Krouse  was  without 
authority  or  direction  from  the  defendant,  and  was  rather 
casual  than  otherwise,  and  precautionary,  that  he  might  be 
better  able  to  act  understandingly  should  occasion  require. 
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He  neither  by  act  or  by  declaration  intimated  that  the  defend- 
ant woald,  or  was  liable  to,  pay  the  loss ;  or  that  the  loss  was 
recognized  as  a  valid  claim  against  the  company.  In  truth 
there  was  no  communication  or  negotiation  between  the 
plaintiff  and  the  defendant,  or  its  agents,  after  the  notice  of 
the  loss,  if  such  notice  was  ever  given,  until  the  forwarding 
of  the  proof  of  loss  in  April,  after  the  fire,  which  occurred 
in  November.  But  stress  was  laid  by  the  learned  judge,  in 
his  charge  to  the  jury,  upon  the  letter  from  the  defendant  to 
the  attorney  for  the  plaintiff,  upon  the  receipt  of  the  proof  of 
loss,  some  four  months  after  it  occurred.  In  that  letter  the 
defendant  takes  two  objections  to  its  liability  :  First,  that  the 
proof  of  loss  was  too  late,  and  that  it  should  have  been  made 
within  thirty  days  after  loss  ;  and  second,  that  the  claim  was 
fraudulent.  Distinctly  taking  the  ground  that  the  condition 
as  to  the  proof  of  loss  had  not  been  complied  with. 

The  taking  of  another  and  distinct  objection  was  not  a 
waiver  of  the  first.  The  entire  letter  was  a  distinct  intima- 
tion that  the  company  would  rely  upon  both  the  objections 
stated.  Had  the  defendant  omitted  to  notice  the  omission  to 
furnish  proof  of  loss  within  the  time  prescribed,  that  time 
having  long  elapsed,  it  is  questionable  whether  it  would  have 
been  deemed  a  waiver,  for  the  reason  that  it  was  then  too  late 
to  supply  the  omission ;  and  the  plaintiff  would  have  lost 
nothing  by  the  omission  of  the  company  to  call  his  attention 
to  it.  The  defendant  was  at  liberty,  in  response  to  the  claim 
then  made  for  the  first  time,  by  the  plaintiff,  to  take  every 
objection  which  was  open  to  it.  The  objections  did  not 
annul  or  destroy  or  operate  as  a  waiver  of  each  other. 

It  is  difficult  to  see  how  a  party  waives  or  is  estopped  from 
taking  an  objection  which  he  distinctly  asserts  and  makes  at 
the  very  first  opportunity.  There  was  no  evidence  of  waiver ; 
and  it  was  error  for  the  learned  judge  to  submit  the  question 
to  the  jury.  The  result  was,  as  may  be  expected  in  every 
like  case,  the  jury  sympathizing  with  the  insured,  and  think- 
ing lightly  of  conditions  which  are  really  of  the  essence  of 
the  contract,  and  regarding  them  rather  as  technicalities  than 
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matters  of  gubstance,   have  given  their  verdict  against  the 
insurers. 

The  judgment  must  be  reversed  and  a  new  trial  granted. 

All  concur ;  Millbb,  J.,  not  sitting. 

Judgment  reversed. 


The  People  of  the  State  of  New  Yokk,  Appellants,  v. 
William  Wassok,  impleaded,  etc..  Respondent. 

Under  the  provisions  of  the  act  of  1868  (chap.  520,  Laws  of  1868)|  provid- 
ing for  the  payment  of  damages  sustained  by  certain  parties  in  the 
draining  of  the  Cayuga  marshes,  an  award  was  made  by  the  canal 
appraisers  to  defendant  V.  who  assigned  the  same  to  defendant  W. 
Tliis  action  was  brought  to  set  aside  the  award,  on  the  ground  that  it 
was  made  by  fraud  and  coUusion  between  Y.  and  the  appraisers,  and 
also  for  want  of  jurisdiction.  Held,  that  as  by  said  act  the  right  of 
appeal  to  the  canal  board  was  given  to  either  party,  and  as  there  was  no 
allegation  or  proof  that  an  appeal  was  prevented  by  fraud,  collusion, 
accident  or  mistake,  also  as  by  various  statutes  ample  power  was  given 
to  the  canal  board  to  grant  plaintiffs  all  the  relief  sought  (chap.  868, 
Laws  of  1829;  chap.  201,  Laws  of  1840;  chap.  836,  Laws  of  1866;  chap. 
579,  Laws  of  1868),  a  resort  to  an  independent  action  was  improper. 

The  complaint  also  aUcged  the  commencement  of  proceedings  by  defend- 
ant W.  to  enforce  payment  of  the  award,  and  asked  that  he  be  enjoined 
from  prosecuting  such  proceedings.  BM,  that  as  any  defence,  legal 
or  equitable,  going  to  the  validity  of  the  award,  could  have  been  set 
up  by  return  to  the  writ,  and  as  there  was  no  allegation  or  proof  that 
plaintiffs'  rights  could  not  be  fully  protected  in  the  mandamus  pro- 
ceedings, those  proceedings  could  not  be  enjoined  by  suit. 

(Argued  January  81,  1876;  decided  February  8,  1876.) 

• 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  reversing  a  judgment 
in  favor  of  plaintiffs,  entered  upon  the  report  of  a  referee,  and 
directing  judgment  for  defendants  (plaintiff  having  waived  the 
right  to  a  new  trial). 

This  action  was  brought  to  set  aside  an  award  made  by  the 
canal  appraisers  in  favor  of  defendant  Yoorhees,  on  the  ground 
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of  fraud  and  collasion,  and  also  that  as  to  some  of  the 
itenDs  the  appraisers  had  no  jurisdiction.  The  complaint  also 
alleged  that  proceedings  had  been  commenced  by  defendant 
Wasson,  who  claimed  the  said  award  by  assignment  from 
Voorhees  to  procure  the  issuing  of  a  writ  of  peremptory 
mandamus  to  compel  the  payment  of  said  award,  and  asked 
that  the  prosecuting  of  such  proceedings  be  enjoined. 

The  referee  found  the  making  of  the  award  by  the  canal 
appraisers  under  the  act  chapter  520,  Laws  of  1868,  but  nega- 
tived the  allegations  of  fraud.  He  also  found  that  no  sufficient 
notice  of  the  hearing  before  the  appraisers  was  given  to  the 
commissioner  in  charge,  also  that  no  appeal  was  taken  by 
either  party  to  the  canal  board.  Upon  the  ground  of  the 
want  of  notice  he  held  that  the  award  should  be  set  aside, 
and  that  the  fact  that  the  canal  commissioner  did  not  appeal 
did  not  preclude  plaintiffs  from  maintaining  the  action  and 
he  thereupon  directed  judgment  vacating  the  award  and 
enjoining  the  mandamus  proceedings. 

jE  W.  Paige  for  the  appellants.  The  award  was  void. 
{Rogers  v.  Bradshaw,  20  J.  R.,  735,  744 ;  Elmendorf  v. 
Harris^  23  Wend.,  628 ;  Sharp  v.  Johnson^  4  Hill,  92,  98  ; 
Ovoners  of  Oround  v.  Mayor  of  Albany^  15  Wend.,  374 ; 
Jordan  v.  Hyatt,  3  Barb.,  275,  282,  283 ;  BuHer  v.  Mayor 
ofN.  r.,  1  id.,  325;  7  Hill,  329;  Borrowe  v.  Milhank,  3 
Abb.  Pr.,  28.)  The  award  being  void  this  action  would 
lie.  (2  Story's  Eq.  Jur.,  §§  1450,  1452:  Butler  ^f.  Mayor 
of  N.  F.,  7  Hill,  329;  Dohson  v.  Pearce,  2  Kern.,  164; 
Cldand  v.  Hidly,  6  R.  I.,  163 ;  SHpworth  v.  Skipworth,  9 
Beav.,  135 ;  Watson  on  Arbitration  and  Award,  chap.  9, 
p.  8202 ;  Sumpter  v.  Lipe,  Dickens,  497.) 

Eugene  Burlingame  for  the  respondent.  The  canal 
appraisers  had  jurisdiction  of  the  subject-matter  of  the  claim 
under  chapter  520,  Laws  of  1868.  (People  ex  rel.  Jermain 
V.  Thayer,  63  N.  T.,  348 ;  Danforth  v.  Snyder,  4  Oomst., 
66.)    The  fact  that  the  amended  claim  was  not  filed  within 
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one  year  after  the  passage  of  the  act  of  1868,  could  not,  under 
the  facts  of  the  case,  atfect  the  validity  of  the  award.  {Hard- 
man  V,  Bowerij  39  N.  Y.,  196 ;  Dawson  v.  People^  25  id., 
399 ;  Barnes  v.  Badger^  41  Barb.,  99 ;  People  v.  Cooky  14 
id,  259;  Thomas  v.  Claj;^,  20  id.,  167;  People  y,  Allen^  6 
Wend.,  486  ;  People  v.  Halley,  12  id.,  481 ;  Ex  parte  Heath, 
3  Hill,  43 ;  Stryker  v.  Kelly ^  7  id.,  9 ;  Marchant  v.  Zang- 
worthy,  6  id.,  646 ;  Oale  v.  Mead,  2  Den.,  160 ;  Pond  v. 
NegiM,  3  Mass.,  230 ;  Jackson  v.  Young,  5  Cow.,  259 ;  In  re 
M,  and  H.  R.  R.  Co,,  19  Wend.,  143 ;  1  Kent's  Com.,  465 ; 
Rex  V.  Loxdale,  1  Burr.,  447;  Johnson  v.  A.  and  8.  R.  R. 
Co.,  54  N.  Y.,  417 ;  Waltmire  v.  Westover,  14  id.,  16 ;  Morey 
V.  Far^ner^  Loan  Co,,  id.,  302 ;  Arthurton  v.  Dalley,  20 
How.,  311.)  The  State  having  recognized  the  validity  of  the 
award  and  waived  all  objection  to  the  filing  of  the  amended 
claim,  is  estopped  from  maintaining  this  action.  {Hartwell 
V.  Root,  19  J.  K.,  345;  Jackson  w.  Shafer,  11  id.,  517;  3 
East,  19^;  10  id.,  216;  1  Greenl.  Ev.,  §  40;  People  v.  Car- 
penter, 24  N.  Y.,  86;  Leland  v.  Cameron,  31  id.,  115; 
Jackson  v.  Cole,  4  Cow.,  587 ;  Tompkins  v.  Lee,  59  N.  Y., 
662 ;  Hubba/rd  v.  Hubhard,  61  III,  228 ;  3  R.  8.  [5th  ed.], 
866,  §  13 ;  Z7.  S.  v.  Barker,  4  Wash.  C.  0.  R.,  464 ;  12  Wheat, 
659 ;  Bk.  of  U.  S.  v.  U.  S.,  24  How.  [U.  S.],  711 ;  O.  S.  v. 
Bk.  of  Metropolis,  15  Pet.,  377 ;  U.  8.  v.  Wilder,  3  S:im., 
808 ;  Damington  v.  Bk.  of  Alabama,  13  How.  [U.  S.],  12 ; 
Brisco  V.  Bk.  of  Comm.  qf  Ky.,  11  Pet,  257 ;  People  v. 
Phcmix  Bk.,  4  Bos.,  363 ;  People  v.  Canal  Bd.,  56  K  Y., 
395 ;  Creath  v.  8ims,  5  How.  [XJ.  S.],  192 ;  People  v.  xSfe- 
phens,  52  N.  Y.,  306 ;  Barnes  v.  Badger,  41  Barb.,  98 ;  Lee 
v.  TUlotson,  24  Wend.,  337;  Root  v.  Wagner,  30  N.  Y.,  9, 
17,  163 ;  Btiel  v.  Trustees,  etc.,  3  id.,  197 ;  ErrJbury  v.  Con- 
ner, id.,  511 ;  Baker  v.  Braman,  6  Hill,  47.)  The  State  not 
having  appealed  to  the  canal  board  this  action  cannot  be 
maintained.  (Laws  1868,  chaps.  520,  579  ;  Laws  1829,  chap. 
868,  §3;  Laws  1866,  chap.  836;  Laws  1840,  chap.  201;  1 
Greenl.  Ev.,  §  40 ;  Z^  Ouen  v.  Oouveneur,  1  J.  Cas.,  439, 
492 ;  Foster  v.  Wood,  6  id.,  87 ;  Dobson  v.  Pearce^  12  N.  Y., 
SicKELS— Vol.  XIX.      22 
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156-165 ;  Wil.  Eq.  Jur.  [Potter's  ed.],  160,  161 ;  2  Abb. 
New  Dig.,  770 ;  Norton  v.  Wood^  5  Paige,  249 ;  Foster  v. 
MiUner^  50  Barb.,  386;  Tappm  v.  Heathy  1  Paige,  293; 
Schro^ppell  V.  ShaWy  3  N.  T.,  446 ;  Vilaa  v.  Jones^  1  id., 
274 ;  StUlwdl  v.  Carpenter^  59  id.,  414 ;  Dudley  v.  Mayhew^ 
3  id.,  9-16 ;  Ahiey  v.  Harris^  5  J.  R.,  175 ;  Ed/umrds  v. 
Dams^  16  id.,  281;  People  v.  Carrington^  2  Wend.,  287; 
Church  V.  Suprs,  AUeg.  Co.^  15  id.,  197;  /n  re  Jj/i.  Morris 
Square^  2  Hill,  27;  People  ex  rel.  S.  and  JJ.  H.  R.  R,  Co. 
V.  5eto,  55  N.  Y.,  600 ;  N.  T.  C.  R.  R.  Co.  v,  Marvin,  11 
id.  276 ;  McAllister  v.  Albion  Plk.  R.  Co.,  10  id.,  353.) 

Per  Curiam,  The  plaintiflFs  seek  to  have  the  award 
declared  void,  on  account  of  fraud  and  want  of  jurisdiction  in 
the  appraisers ;  and  they  also  ask  to  restrain  its  enforcement, 
alleging  that  Wasson  had  made  a  motion  in  the  Supreme 
Court  at  Special  Term  for  a  peremptory  mandamus  to  compel 
the  auditor  to  pay  it,  which  was  pending  and  undecided  at 
the  commencement  of  this  action. 

We  think  there  are  two  answers  to  this  action  :  1.  The 
statute  (Laws  of  1868,  chap.  520),  under  which  jurisdiction 
was  conferred  upon  the  appraisers  to  hear  and  decide  these 
claims,  gives  to  either  party  the  right  to  appeal  to  the  canal 
board,  as  in  other  cases.  There  is  no  allegation  or  proof  that 
the  appeal  was  prevented  by  fraud,  collusion,  accident  or 
mistake.  The  canal  board  had  ample  power,  by  various  stat- 
utes, to  grant  plaintiffs  all  the  relief  they  could  obtain  in  this 
action.  (Laws  of  1829,  chap.  368 ;  Laws  of  1840,  chap.  201 ; 
Laws  of  1866,  chap.  836 ;  Laws  of  1868,  chap.  579.)  Having 
this  easy  and  simple  remedy  provided  by  law  for  all  the 
grievances  of  which  they  complain,  plaintiffs  should  not  have 
resorted  to  an  independent  action.  2.  Wasson  had  com- 
menced proceedings  to  enforce  payment  of  the  award  by 
mandamus.  In  those  proceedings  the  auditor,  on  behalf  of 
the  State  could  have  set  up,  in  his  return  to  the  writ,  any 
defence,  legal  or  equitable,  which  the  State  had,  going  to  the 
validity  of  the  award.     There  are  no  allegations  in  the  com- 
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plaint  and  no  proof  that  plaintiff's  right  could  not  be  per- 
fectly protected  in  those  proceedings,  and  the/  should  not^ 
therefore,  be  enjoined  by  a  suit  in  equity. 

Judgment  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


John   Heekmans,   Trustee,  etc..  Appellant,  v.  Gbobob  0. 
Olabkson,  impleaded,  etc.,  liespondenl. 

A  receiver  aathorized  to  execute  upon  payment  formal  satiafaction  and 
discharge  of  mortgages  in  his  hands  as  such  ofQcer,  has  authority  to 
receive  payment  of  the  amount  secnred  by  and  to  satisfy  a  mortgage, 
although  the  same  be  not  due  at  tlie  time. 

A  subsequent  ratification  by  the  mortgagor  of  a  payment  made  by  a 
third  person  without  his  previous  request  is  equivalent  to  an  original 
authority  to  make  the  payment. 

(Argued  January  27,  1876;  decided  February  8,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department  affirming  a  judgment 
in  favor  of  defendants,  entered  upon  a  decision  of  the  court 
at  Special  Term. 

This  action  was  brought  by  plaintiff  as  trustee  of  the  estate 
of  Joseph  Fellows  to  set  aside  a  satisfaction  and  discharge  of 
a  bond  and  mortgage,  and  to  foreclose  said  mortgage. 

The  bond  and  mortgage  in  question  were  executed  by 
defendants  Clarkson  and  wife  to  said  Joseph  Fellows, 
who  thereafter  by  trust  deed  conveyed  his  property, 
real  and  personal,  to  plaintiff,  including  said  bond  and 
mortgage.  In  an  action  brought  by  Fellows  to  set  aside 
the  trust  deed,  defendant  Bostwick  was  appointed  receiver. 
By  a  supplemental  order  he  was  authorized  ^Ho  exe- 
cute and  acknowledge  for  record  formal  satisfaction  and 
discharge  of  all  real  estate  mortgages  which  came  to 
him  as  such  receiver,   upon  payment  to  and  collection  by 
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him  thereof,  or  of  debts  the  payment  of  which  they  are 
given  to  secure."  While  this  order  was  in  force,  one  Hill 
paid  to  said  receiver  the  amount  unpaid  on  said  mortgage,  a 
portion  of  which  was  not  then  due,  and  the  receiver  executed 
and  delivered  to  Hill  a  discharge  of  the  mortgage,  and  also 
delivered  to  him  the  mortgage.  The  receiver  paid  the 
money  over  to  Fellows.  The  suit  brought  by  Fellows 
resulted  in  favor  of  plaintiff.  Subsequently  Clarkson  paid 
to  Hill  the  amount  the  latter  had  paid,  received  the  bond, 
mortgage  and  discharge,  and  put  the  latter  on  record. 

A,  Sadden  for  the  appellant.  The  receiver  exceeded  his 
powers  in  collecting  and  r^eiving  money  not  due  on  the 
mortgage,  and  his  acts  in  collecting  it  were  void.  {Deaveti- 
dorf  V.  Dickinson^  21  How.,  297 ;  Verplanck  v.  Mer,  Ins. 
Co.y  2  Paige,  462;  Fellows  v.  Heermans^  4  Lans.,  230; 
Sheridan  v.  House^  4  Keyes,  ^88 ;  In  re  pet.  Livingstony  34 
N.  T.,  567.)  The  payment  to  the  receiver  was  not  a  satis- 
faction of  the  mortgage.  {Harris  v.  Fox^  8  Alb.  L.  J.,  301 ; 
Harheck  v.  Vanderbiltj  20  N.  Y.,  395.) 

Sherman  S.  Rogers  for  the  respondent.  The  receiver  had 
authority  to  collect  any  sums  unpaid  on  the  mortgages  which 
came  into  his  hands,  whether  due  or  not.  {Olcott  v.  ffeer- 
manSy  3  Hun,  43.)  Hill,  in  making  the  payment,  acted  as 
the  respondent's  agent,  and  the  ratification  of  it  relates  back 
and  aflSrms  and  authorizes  the  act  of  payment.  (Story  on 
Agency,  §  239 ;  Coml.  Bk.  v.  Warren^  15  N.  Y.,  580.) 

Per  Curiam,  The  authority  given  to  the  receiver  by  the 
supplementary  order  of  June  2,  1870,  was  broad  enough  to 
authorize  him  to  receive  the  money  unpaid  on  mortgages 
held  by  him  as  receiver,  whether  due  or  not,  at  the  time  of 
the  payment.  By  that  order  he  was  authorized  and  empow- 
ered "  to  execute  and  acknowledge  for  record  formal  satisfac- 
tion and  discharge  of  all  real  estate  mortgages  which  came 
to  him  as  receiver,  upon  payment  to  or  collection  by  him 
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thereof,  or  of  debts  the  payment  of  which  they  are  given  to 
secure." 

The  mortgage  execated  by  Clarkson  was,  as  is  found  by 
the  court  upon  evidence  sufficient  to  authorize  the  finding, 
paid  to  the  receiver  by  Hill,  while  this  order  was  in  force ; 
and  this  payment,  although  made  without  the  previous 
request  of  the  mortgagor,  was  afterward  ratified  by  him, 
which  was  equivalent  to  an  original  authority  to  make  the 
payment.  (Story  on  Agency,  §  239  ;  Ooml.  Bk.  v.  Warren^ 
16  N.  Y.,  580.)  This  view  disposes  of  the  case,  and  it  is 
unnecessary  to  consider  the  other  questions  discussed  on  the 
argument. 

The  judgment  should  be  affirmed.. 

All  concur. 

Judgment  affirmed. 


Alfbed  H.  Wiles  et  al.,  Respondents,  v.  Lascbebt  Sutdam, 

Appellant. 

Where  a  complaiot  containB,  in  one  count,  two  causes  of  action,  which 
cannot  be  properly  united  in  the  same  action,  the  omission  to  state 
them  in  separate  counts  does  not  deprive  defendant  of  his  right  to 
demur. 

A  complaint  setting  forth  facts  sufficient  and  seeking  to  charge  defendant, 
as  a  stockholder  of  a  manufacturing  corporation,  organized  under  the 
general  laws  (chap.  40,  Laws  of  1848),  with  a  debt  of  the  corporation, 
oecause  of  a  failure  to  make  and  record  the  certificate  required  by  said 
act  (§  10),  and  also  alleging  the  requisite  facts,  and  seeking  to  charge 
him,  as  trustee,  with  the  debt,  because  of  failure  to  file  an  annual 
report  (§  12),  contains  two  separate  and  distinct  causes  of  action 
which  cannot  properly  be  united. 

The  first  cause  of  action  is  one  upon  contract,  the  second  is  an  action 
upon  a  statute  for  a  penalty  or  forfeiture. 

The  two  causes  of  action  do  not  arise  out  of  the  same  transaction  or 
transactions  connected  with  the  same  subject  of  action,  within  the 
meaning  of  section  167  of  the  Code.  - 

WUe»  ▼.  Suydam  (3  Hun,  604;  S.  C,  6  T.  &  C,  292)  reversed. 
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(Argued  January  28,  1876;  decided  February  8, 1876.) 
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Statement  of  case. 


Appeal  from  jadgment  of  the  General  Terra  of  the 
Supreme  Court,  in  the  second  judicial  department,  affirm- 
ing a  judgment  of  Special  Term  in  favor  of  plaintiffs, 
entered  upon  an  order  overruling  a  demurrer  to  plain- 
tiff's complaint.  (Reported  below,  3  Hun,  604 ;  6  T.  &  C, 
292.) 

The  complaint  in  this  action  alleged,  in  substance,  the 
incorporation  of  the  "  Imperishable  Stone  Block  Pavement 
Company,"  under  the  general  manufacturing  act  (chap.  40, 
Laws  of  1848) ;  that  said  corporation  became  indebted  to 
plaintiffs  for  work,  labor  and  materials,  and  that  judgments 
were  obtained  against  it  in  actions  upon  such  indebted- 
ness, upon  which  judgments  executions  were  issued  and 
returned  unsatisfied ;  that  defendant,  at  the  times  the  said 
debts  were  contracted,  was  a  stockholder  of  the  company, 
holding  $50,000  of  its  stock;  that  no  certificate  stating  the 
amount  of  the  capital  stock  paid  in  was  ever  made  or 
recorded,  and  that  defendant  had  not  paid  in  the  amount  of 
capital  stock  held  by  him  ;  also,  that  at  the  times  said  debts 
were  contracted  defendant  was  a  trustee  of  the  company ; 
that  said  company  did  not,  within  twenty  days  after  January 
1,  1873,  make,  nor  has  it  since  made  and  published  the 
annual  report  required  by  section  12  of  said  act. 

Defendant  demurred  on  the  ground,  among  others,  that 
two  causes  of  action  were  improperly  united. 

A.  JS.  Hitchcock  for  the  appellant.  The  complaint  alleged 
two  separate  and  distinct  causes  of  action.  (2  R.  S.  [5th  ed.], 
660,  §  10 ;  Coming  v.  McOulloxighy  1  N.  Y.,  47,  76 ;  Story 
V.  Furman^  25  id.,  214,  220 ;  Conant  v.  Van  Schaick,  24 
Barb.,  87 ;  Abbott  v.  Aspinwall,  26  id.,  202,  207 ;  Rochester 
Y.  BarneSy  id.,  657,  554;  Allen  v.  Sewellj  2  Wend.,  367; 
Moss  V.  Oakley y  2  Hill,  265,  269 ;  Bailey  v.  Banker ^  3  id., 
188  ;  Harper  v.  McCuUoughy  2  Den.,  119 ;  Mer.  Bk.  v.  Bliss^ 
36  N.  Y.,  112 ;  Warren  v.  DooliUU,  5  Cow.,  678.)  These 
two  causes  of  action  could  not  be  united.  (3  R.  S.  [5th  ed.], 
784,  §  1 ;  Code,  §§  167,  471 ;  Code  1852,  p.  183 ;  1  Chit. 
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Pleadings,  229 ;  6  Paige,  137;  V.  S.  Pleadings,  35-188;  2 
Wait's  Pr.,  362,  292.) 

Geo,  W,  Weiani  for  the  respondents.  The  first  ground  of 
demurrer  was  not  available.  (60  N".  Y.,  176 ;  2  R  S.  [5th 
ed.],  660,  661,  §§  32,  85.)  If  the  complaint  set  forth  two 
causes  of  action,  they  were  properly  joined.  (2  R.  S.  [5th 
ed.],  660,  661,  §§  32,  35;  1  Hun,  332.)  The  complaint  set 
forth  but  one  cause  of  action.  (10  Abb.  Pr.,  445 ;  9  How. 
Pr.,  83;  13  id.,  228;  19  id.,  94.)  The  fourth  ground  of 
demurrer  was  of  no  avail.  There  was  no  defect  of  parties. 
(Code,  §  144.)  The  allegations  of  the  complaint  were  amply 
sufficient.  (Code,  §  145 ;  4  How.,  98 ;  5  id.,  112 ;  6  id.,  255 ; 
7  id.,  278;  13  Abb.,  443,  457;  1  Seld.,  163;  11  Barb.,  443; 
53  N.  Y.,  648 ;  37  id.,  648.) 

Chitroh,  Ch.  J.  The  ground  of  demurrer  relied  upon  is 
that  several  causes  of  action  are  improperly  united.  The 
complaint  contains  but  one  count  composed  of  a  series  of  alle- 
gations, and  was  doubtless  framed  upon  the  theory  that  there 
is  but  one  cause  of  action  contained.  If,  however,  the  com- 
plaint does  contain  several  causes  of  action,  and  they  are  improp- 
erly united,  the  omission  to  state  the  causes  of  action  in  sepa- 
rate counts  properly  numbered  does  not  deprive  the  defend- 
ant of  the  right  to  demur.  {OoMherg  v.  UtUy^  60  N.  Y., 
427.)  The  complaint  alleges  an  indebtedness  against  the 
Imperishable  Stone  Block  Pavement  Company  of  New 
York  city,  which  had  been  prosecuted  to  judgment  and 
execution;  that  the  defendant  was  a  "stockholder  to  the 
amount  of  $50,000,"  but  had  not.  paid  for  the  same,  and 
that  no  certificate  had  been  made  and  recorded  that  the 
capital  was  paid  in.  Section  10  of  the  act  authorizing 
the  formation  of  corporations  for  manufacturing  and  other 
purposes  declares  that  until  such  certificate  is  recorded  the 
stockholders  shall  be  liable  for  the  debts  of  the  company  to 
the  amount  of  their  stock  respectively.  The  complaint  also 
alleges  that  at  the  time  the  debt  was  contracted  and  ever 
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since,  the  defendant  was  a  trustee  of  the  corporation,  and  that 
no  report  was  filed  on  the  1st  day  of  January,  1873,  nor  at 
any  time  since,  and  for  this  neglect  the  twelfth  section  of  the 
act  aforesaid  declares  that  the  trustees  shall  be  liable  for  all 
the  debts  of  the  corporation  then  existing,  or  which  may  be 
thereafter  created,  until  such  report  is  filed. 

It  is  insisted  by  the  counsel  for  the  plaintiff  that  this  con- 
stitutes but  one  cause  of  action,  and  he  argues  that  the  cause 
of  action  is  to  recover  the  debt  upon  two  grounds  of  personal 
liability  created  by  statute.  I  am  unable  to  concur  in  this 
view.  The  recovery  of  the  debt  is  the  object  of  the 
action,  but  a  cause  of  action  must  have  two  factors,  the 
right  of  the  plaintiff  and  the  wrong  or  obligation  of  the 
defendant.  These  must  concur  to  give  a  cause  of  action. 
The  cause  of  action  against  the  defendant  as  a  stock- 
holder, consists  of  the  debt  and  the  liability  created  by  stat- 
ute against  stockholders  when  the  stock  has  not  been  paid  in 
and  a  certificate  of  that  fact  recorded.  In  effect  the  statute 
in  such  a  case  withdraws  the  protection  of  the  corporation 
from  the  stockholders,  and  regards  them  liable  to  the  extent 
of  the  amount  of  their  stock  as  copartners.  {Corning  v. 
McCuUough^  1  N.  Y.,  47.)  The  allegations  in  the  complaint 
are  sufficient  to  establish  a  perfect  cause  of  action  against  the 
defendant  as  a  stockholder  primarily  liable  for  the  debts  to 
the  amount  of  his  stock.  The  allegations  against  the  defend- 
ant as  trustee  also  constitute  a  distinct  and  perfect  cause  of 
action,  but  of  an  entirely  different  character.  Here  the  lia- 
bility is  created  by  statute  and  is  in  the  nature  of  a  penalty 
imposed  for  neglect  of  duty  in  not  filing  a  report  showing 
the  situation  of  the  company.  The  object  of  the  action  is 
the  same,  viz.,  the  collection  of  the  debt ;  but  the  liability 
and  the  grounds  of  it  are  entirely  distinct  and  unlike.  That 
there  are  two  causes  of  action  in  this  complaint  seems  too 
clear  to  require  much  argument.  The  more  difficult  question 
is,  whether  they  may  be  united  in  the  same  complaint.  The 
first  cause  of  action  against  the  defendant  as  a  stockliolder  is 
an  action  on  contract.     The  six  years'  statute  of  limitations 
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applies.  (1  N.  T.,  sujfn'a,)  The  defendant  is  entitled  to  con- 
tribution. (3  Hill,  188.)  But  in  respect  to  the  action  against 
defendant  as  trustee,  this  court  held  in  Merchants'  Bank  v. 
Bliss  (35  N.  Y.,  412),  that  the  three  years'  statute  of  limita- 
tions applied  under  the  following  provision  of  the  Code :  "An 
action  upon  a  statute  for  a  penalty  or  forfeiture  when  the 
action  is  given  to  the  party  aggrieved."     (§  92.) 

With  this  decision  before  us,  which  we  do  not  feel  at  liberty 
to  overrule,  this  cause  of  action  must  be  regarded  as  an  action 
upon  a  statute  for  a  penalty  or  forfeiture.  The  liability  is 
far  more  extensive  than  that  of  stockholder,  it  is  for  all  debts, 
while  the  former  is  limited  to  the  amount  of  the  stock.  The 
defendant  would  not  be  entitled  to  contribution  except  by 
statute  (Laws  of  1871,  p.  1435),  and  contributions  would 
be  from  different  persons  than  in  the  other  case.  It  is 
claimed  also  that  execution  against  the  person  might  issue  and 
this  would  seem  to  follow  from  the  decision  in  12  New  York 
{supra)j  but  we  do  not  deem  it  necessary  to  pass  upon  that 
question.  If  these  actions  may  be  united  it  must  be  by  virtue 
of  the  first  subdivision  of  section  167  of  the  Code.  From  the 
nature  of  the  two  actions  they  do  not  come  under  either  of 
the  other  subdivisions.  The  first  subdivision  reads  as  follows : 
"  The  plaintiff  niay  unite  in  the  same  complaint  several  causes 
of  action  whether  they  be  such  as  have  been  heretofore 
denominated  legal  or  equitable,  or  both,  when  they  all  arise 
out  of:  1st.  The  same  transaction  or  transactions  connected 
with  the  same  subject  of  action."  .This  language  is  very 
general  and  very  indefinite.  I  have  examined  the  various 
authorities  upon  this  clause,  and  I  am  satisfied  that  it  is 
impracticable  to  lay  down  a  general  rule  which  will  serve  as 
an  accurate  guide  for  future  cases.  It  is  safer  for  courts  to 
pass  upon  the  question  as  each  case  is  presented.  To  invent  a 
rule  for  determining  what  the  '^  same  transaction  "  means,  and 
when  a  cause  of  action  shall  be  deemed  to  "  arise  out "  of  it, 
and  what  the  "same  subject  of  action"  means,  and  when 
transactions  are  to  be  deemed  connected  with  it,  has  taxed 
the  ingenuity  of  many  learned  judges,  and  I  do  not  deem  it 
SiCKBLS— Vol.  XIX.         23 
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necessary  to  make  the  effort  to  find  a  solution  to  these  qnes- 
tions.  An  interesting  chapter  on  this  clause  is  contained  in 
a  recent  work  by  John  N.  Pomeroy,  on  '*  Remedies  and 
Remedial  Rights"  (p.  496),  which  contains  a  review  of  all 
the  authorities,  and  a  critical  analysis  of  the  language  with 
definitions  and  suggestions  which  will  be  useful  in  determin- 
ing particular  cases.  Judge  Comstook  says  of  this  clause: 
"  Its  language  is  I  think  well  chosen  for  the  purpose  intended, 
because  it  is  so  obscure  and  so  general  as  to  justify  the  inter- 
pretation which  shall  be  found  most  convenient  and  best  cal- 
culated to  promote  the  ends  of  justice."  (17  N".  Y.,  592.) 
There  is  certainly  ample  scope  for  construction,  but  it  is 
sometimes  difficult  to  determine  what  interpretation  will  best 
promote  the  ends  of  justice.  It  is  probable  that  the  primary 
purpose  of  this  provision  was  intended  to  apply  to  equitable 
actions,  which  frequently  embrace  many  complicated  acts 
and  transactions  relating  to  the  subject-matter  of  the  action, 
which  it  would  be  desirable  to  settle  in  a  single  controversy. 
The  clause  was  not  intended  to  overturn  all  distinctions  in 
actions  and  rules  of  pleadings,  and  this  court  has  held  that 
an  action  of  trespass,  in  breaking  into  a  house  and  opening 
a  trunk,  could  not  be  joined  with  an  action  on  a  covenant  in 
a  lease  for  quiet  enjoyment,  although  the  act  which  rendered 
the  defendant  liable  in  both  actions  was  the  same.  (56  N. 
Y.,  332.)  In  this  case  it  is  attempted  to  unite  an  action  on  a 
statute  for  a  penalty  with  an  action  on  contract.  The  nature 
of  the  two  actions  are  essentially  different,  although  the 
object  to  be  attained  is  the  same.  The  facts  to  establish  the 
liability  are  entirely  unlike.  The  measure  of  liability  is  dif- 
ferent ;  the  defenses  are  different.  The  rights  of  the  defend- 
ant may  be  seriously  prejudiced.  Suppose  a  general  verdict 
is  obtained,  from  whom  would  the  defendant  seek  contribu- 
tion, from  his  co-trustees  or  from  his  co-stockholders  ?  Can 
it  be  said  that  these  causes  of  action  arose  out  of  the  same 
transaction  ?  If  so,  what  was  the  transaction  ?  Was  it  the 
formation  of  the  company  ?  That  created  no  liability  nor 
cause  of  action.     ^V  as  it  the  debt   of  the  plaintiff  ?     That 
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created  no  liability  against  the  trustees,  nor  does  such 
liability  arise  out  of  it.  Was  it  the  failure  to  file  a  certificate 
that  the  stock  was  not  paid  in  i  If  so,  there  is  no  connection 
between  that  and  the  transaction  which  created  the  liability 
a^rainst  the  defendant  as  trustee.  An  omission  to  record  a 
certificate  that  the  stock  was  paid  is  not,  in  any  sense,  the 
same  transaction  as  the  neglect  of  trustees  to  file  a  report  of 
the  financial  condition  of  the  company.  Without  attempting 
to  define  the  terms  of  the  last  clause,  I  do  not  think  that 
there  is  any  such  connection  between  the  transactions,  out  of 
which  the  causes  of  action  arose  in  this  case,  and  the  "  subject 
of  action  "  as  to  justify  uniting  the  two  cmises  of  action. 

The  causes  of  action  are  independent  of  each  other ;  the 
"  transactions "  are  different,  and  there  is  no  legal  affinity 
between  them.  The  language  of  the  last  clause  is  more 
applicable  to  equitable  actions  where  the  controversy  is  in 
respect  to  specific  property,  real  or  personal.  It  is  difficult 
to  define  in  this  case  the  "  subject  of  action."  The  object  of 
the  action  is  to  recover  the  debt ;  but  is  the  debt  the  subject 
of  action  ?  In  some  sense  it,  perhaps,  may  be  so  regarded, 
while  in  another  the  subject  of  action  may  be  regarded  the 
penalty  or  forfeiture.  If  the  former,  there  is  no  natural 
connection  between  it  and  the  transaction  creating  the  liabil- 
ity. If  the  latter,  it  has  no  connection  with  the  transaction 
against  defendant  as  a  stockholder.  The  language  of  the 
last  clause,  it  seems  to  me,  has  no  application  to  this  case, 
and  I  am  confident  it  was  never  intended  by  it  to  force  a 
connection  between  such  distinct  and  independent  things. 
It  may  be  convenient  for  the  plaintiff  to  combine  the  two 
causes  of  action,  but,  looking  at  the  rights  of  both  parties 
and  the  rules  of  law,  we  cannot  think  that  the  Code  was 
designed  to  authorize  their  union  in  one  complaint. 

The  judgment  must  be  reversed,  and  the  demurrer  sus- 
tained, with  leave  to  the  plaintiff  to  amend  within  the 
usual  time. 

All  concur. 

Judgment  accordingly. 
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Edwin  L.  Jones  et  al.,  Appellants,  v,  Elbebt  0.  Smith, 

Respondent. 

In  an  action  of  ejectment  wherein  the  question  was  as  to  the  location  of  a 
boundary  line,  it  appeared  that  the  adjoining  owners  for  more  than 
fifty  years  had  occupied  each  on  his  side  up  to  an  old  fence;  that  the 
fence  had  been  kept  up  and  maintained  as  a  division  fence  for  more 
than  twenty  years,  each  owner  by  agreement  keeping  up  one-half. 
Hdd,  that  this  was  sufficient  evidence  of  a  practice  location  of  and  an 
acquiescence  in  the  fence  as  the  boundary  line,  and  of  a  possession  for 
more  than  twenty  years  in  pursuance  of  such  location  to  require  the 
submission  of  that  question  to  the  jury. 

Jones  V.  SmUh  (8  Hun,' 851)  reversed;  the  principles,  however,  there  stated 
in  head-note  not  disturbed. 

(Argued  January  19,  1876;  decided  February  8, 1876.) 

Appkal  from  jndgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department  atiirmiug  a  jndgment 
in  favor  of  defendant,  entered  upon  an  order  nonsuiting 
plaintiff,  on  trial  at  circuit.  (Reported  below,  3  Hun,  351 ; 
6  T.  &  C,  490.) 

This  action  was  ejectment,  brought  originally  by  David  H. 
Jones,  to  recover  a  strip  of  land  claimed  by  each  party  (they 
being  adjoining  owners)  to  belong  to  his  farm.  The  question 
was  simply  as  to  the  location  of  the  boundary  line.  The 
original  plaintiff  having  died  after  judgment,  the  present 
plaintiffs,  his  heirs  at  law  and  administrators,  were  substi- 
tuted.    The  facts  sufficiently  appear  in  the  opinion. 

R,  L,  Hand  for  the  appellants.  Plaintiffs  were  entitled  to 
recover  the  land  in  question.  {Baldwin  v.  Browrij  16  N".  Y-, 
359 ;  Reed  v.  FarTy  35  id.,  113 ;  Hunt  v.  Johnson^  19  id., 
220;  Robinson  v.  Phillips,  1  T.  &  0.,  151;  Pieraon  v. 
Moaker,  30  Barb.,  81;  RatcUfe  v.  Oray,  3  Keyes,  510;  3 
Tr.  Apps.,  117.)  The  words  "ought  to  be  established,"  in 
the  deed  of  plaintiff's  intestate,  are  not  an  admission  that  the 
fence  was  not  on  the  line.  (30  Barb.,  81 ;  Champ.,  etc,,  R.  R. 
Co,  V.  Valentine,  19  id.,  484 ;  Jewell  v.  Harrington,  id.,  471 ; 
Sparrow  v.  Kingman,  1  Comst.,  242 ;  Stuyveaant  v.  Dunham, 
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9  J.  R.,  61 ;  Jaoksofi  v.  Woodj  13  id.,  346 ;  Jackson  v.  Dyaling^ 
2  Cai.,  197;  HubbeU  r.  McCulloch^  47  Barb.,  288;  Baldwin 
▼.  Brown,  16  K  Y.,  359;  Reed  v.  Farr,  35  id.,  113;  IT. 
&  C,  151.)  The  survey  and  all  testimony  relating  to  fences, 
other  than  those  of  the  premises  in  question,  were  improperly 
admitted.  (16  N.  Y.,  359 ;  35  id.,  113 ;  30  Barb.,  81.)  The 
testimony  of  Boynton  as  to  his  statement  to  Van  Ornura  was 
erroneously  admitted.  {Jackson  v.  Mc  Vey,  15  J.  R.,  235 ;  9 
id.,  61 ;  11  id.,  569;  Drew  v.  Scott,  46  N.  Y.,  204.)  It  was 
error  to  receive  in  evidence  the  deeds  under  which  defendant 
claimed.  {Crary  v.  Ooodman,  22  N.  Y.,  175;  Sherry  v. 
Frecking,  5  Dner,  452.) 

Robt.  S.  Hale  for  the  respondent.  Plaintiffs  were  bound 
to  establish  what  was  equivalent  to  an  adverse  possession  in 
them  for  twenty  years.  {Baldwin  v.  Brown,  16  N.  Y.,  359 ; 
Terry  v.  Chandler,  id.,  354,  358 ;  Brew  v.  Swift,  46  id.,  204, 
209 ;  Coming  v.  Troy  I.  and  N.  Factory,  44  id.,  577,  595, 
596;  Clark  v.  Baird,  5  Seld.,  183,  204;  Clark  Y.Withey,  19 
Wend.,  320 ;  Adams  v.  Rockwell,  16  id.,  285.)  The  decla- 
rations of  defendant's  grantor  as  to  his  conversation  with 
plaintiffs'  grantor  while  in  possession  and  ownership  of 
plaintiffs'  farm  were  properly  admitted.  {Morse  v.  Salis- 
bury, 48  N.  Y.,  636,  642 ;  Pitts  v.  Wilder,  1  id.,  525 ;  Gihiiey 
V.  Marchay,  34  id.,  301 ;  Moore  v.  Hamilton^  44  id.,  666.) 

Rapallo,  J.  The  old  fence  which  the  appellants  claim  to 
be  the  easterly  boundary  of  their  farm,  was  erected  in  the 
year  1812  by  one  George  Throop,  who  was  then  in  possession 
of  the  farm.  This  farm  was  known  as  the  "  Cross-lot." 
Throop  cultivated  the  land  up  to  this  fence.  The  evidence 
shows  that  he  erected  the  fence  for  the  purpose  of  protecting 
a  crop  of  wheat  which  he  had  planted  upon  the  land  now  in 
controversy ;  and  that  from  the  time  of  the  erection  of  the 
fence,  in  1812,  up  to  the  time  of  the  entry  by  the  defendant, 
in  1866,  this  land  continued  in  the  actual  possession  of  Throop 
and  his  grantees  as  part  of  the  "  Cross-lot"  farm. 

In  the  year  1820  the  fee  of  this  farm  was  conveyed  to 
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Throop  by  one  Hunt,  by  a  deed  which  described  it  as  then 
being  in  the  possession  of  George  Throop,  and  proceeded  to 
give  the  boundaries.  The  easterly  boundary  was  therein 
stated  to  be  "  the  east  line  of  the  Montressor  patent  as  the 
same  ought  to  be  established." 

The  original  plaintiff  in  this  action,  Dudley  H.  Jones, 
derived  title  to  the  Cross-lot  farm,  from  Throop,  by  sundry 
mesne  conveyances,  containing,  as  the  case  states,  the  same 
description. 

The  evidence  shows  an  uninterrupted  occupation  by  Dud- 
ley H.  Jones  and  his  grantors,  of  the  Cross-lot  farm,  embrac- 
ing within  its  inclosure  the  strip  of  land  now  in  dispute, 
for  a  period  of  more  than  fifty  years  before  the  entry  by  the 
defendant.  This  entry  took  place  in  the  year  1866,  when  the 
defendant  tore  down  the  old  fence,  or  portions  of  it,  and 
erected  a  new  fence  to  the  westward  of  it,  on  what  he  claims 
to  be  the  true  east  line  of  the  Montressor  patent —  thus  cut- 
ting off  from  the  easterly  side  of  plaintiffs'  farm  the  strip  of 
land  in  controversy,  which  is  from  ten  to  twenty  rods  wide, 
and  throwing  this  strip  into  his  own  farm.  His  paper  title 
makes  the  east  line  of  the  Montressor  patent  the  westerly 
boundary  of  his  farm.  Dudley  H.  Jones,  the  original  plain- 
tiff, thereupon  brought  this  action  of  ejectment  to  recover 
the  strip  of  land  in  question.  He  having  died  the  present 
plaintiffs  have  been  substituted. 

It  is  clear  that  the  possession  of  Dudley  H.  Jones  and 
his  grantors,  prior  to  the  entry  by  the  defendant,  was  suffi- 
cient prima  facie  proof  of  title  to  entitle  Jones  or  his  heirs 
to  recover  in  this  action,  unless  the  defendant  showed  a  bet- 
ter title.  This  he  endeavored  to  do  by  proving  that  the  old 
fence  was  not  upon  the  true  easterly  line  of  the  Montressor 
patent,  but  that  such  true  line  was  westerly  of  the  fence,  and 
that  the  premises  in  controversy,  from  which  he  had  ejected 
the  plaintiff,  were  easterly  of  that  line,  and  consequently 
ought  to  have  been  included  in  the  defendant's  farm. 

In  answer  to  this  claim  the  plaintiffs  contend  that  the 
division  line  between  their  farm  and  that  of  the  defendant 
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bad  been  establisbed  by  practical  location,  and  that  the  old 
fence  which  had  stood  since  1812,  must  be  regarded  as  such 
division  line,  whether  located  upon  the  true  line  of  the 
patent  or  not. 

The  court  below  dismissed  the  plaintiffs'  complaint,  and 
the  dismissal  was  sustained  at  General  Term,  on  the  ground 
that  the  deeds  under  which  the  plaintiff  derived  title  declared 
the  easterly  line  of  his  farm  to  be  the  easterly  line  of  the 
Montressor  patent  as  the  same  "  ought  to  be  established  ;  " 
that  this  was  an  admission  that  the  line  was  not  then  estab- 
lished, and,  by  implication,  that  the  fence  was  not  on  the  true 
line.  It  was  also  held  that  the  oral  proof  in  respect  to  occu- 
pation and  acts  of  acquiescence  in  the  location  of  the  fence 
was  overcome  by  proof  that  the  fence  was  maintained  for 
convenience  merely,  and  was  not  recognized  by  the  respect- 
ive owners  as  the  line  between  their  farms. 

We  are  of  opinion  that  the  court  below  erred  in  thus  dis- 
posing of  the  case.  There  was  evidence  of  acquiescence  in 
the  fence  as  a  boundary  line  which  we  think  should  have 
been  submitted  to  the  jury.  It  appeared,  in  the  first  place, 
that  for  upwards  of  fifty  years  the  adjoining  owners  had  each 
occupied  the  land  up  to  the  old  fence ;  that  in  1844  one 
Luke  Van  Ornum  was  the  owner  of  the  Cross-lot  farm  and 
lived  on  it,  and  one  Boynton  owned  the  adjoining  farm  on 
the  east  now  owned  by  the  defendant ;  that  by  agreement 
between  Boynton  and  Yan  Ornum  each  kept  up  one-half  of 
this  fence.  As  expressed  in  the  testimony,  they  divided  the 
fence  between  them,  one  agreed  to  keep  up  the  north  half 
and  the  other  the  south  half,  and  they  maintained  it  under 
that  agreement.  Van  Ornum  occupied  up  to  the  fence  on 
his  side  and  Boynton  did  on  his  side.  Van  Ornum  conveyed 
to  Dudley  H.  Jones  in  1845,  but  remained  in  possession 
under  him  after  the  conveyance.  He  was  in  possession  some 
seven  years,  and  testifies  that  while  he  was  in  possession  he 
kept  the  south  part  of  the  fence  in  repair  and  Boynton  the 
north.  There  was  no  change  in  the  occupation  of  the  land 
until  the  defendant  entered  in  1866. 
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We  think  that  these  acts  were  competent  evidence,  upon 
which  the  jury  might  have  found  a  practical  location  of  the 
boundary  line  between  the  two  farms,  and  a  possession  of 
more  than  twenty  years  in  pursuance  of  such  location.  But 
the  effect  of  these  acts  was  sought  to  be  destroyed  by  the 
evidence  of  Boynton,  who  testified  to  a  conversation  with 
Van  Omura,  while  the  latter  owned  the  Cross-lot,  in  which 
conversation  Boynton  stated  to  Van  Ornum  that  Throop  had 
said  that  the  fence  was  not  on  the  line ;  that  he  was  not  pre- 
pared to  make  a  line  fence,  but  that  when  they  did  they 
would  make  it  on  the  line ;  and  he,  Boynton,  said  he  claimed 
to  the  patent  line. 

On  the  trial,  before  Boynton  was  called  as  a  witness,  Van 
Ornum  was  interrogated  as  to  conversations  with  him,  and, 
in  substance,  denied  that  Boynton  had  ever  claimed  that  the 
fence  was  not  on  the  line.  Boynton  having  been  afterwards 
called,  and  having  testified  to  a  particular  conversation  with 
Van  Ornum  respecting  the  question  whether  the  fence  was  a 
division  fence.  Van  Ornum  was  then  recalled  by  the  plain- 
tiffs, who  offered  to  disprove  by  him  the  alleged  conversation 
between  him  and  Boynton,  testified  to  by  the  latter,  and  to 
contradict  Boynton  in  that  regard.  The  defendant  objected, 
on  the  ground  that  Van  Ornum  liad  already  been  fully  exam- 
ined.    The  objection  was  sustained,  and  exception  taken. 

In  making  this  ruling  the  learned  court  must  have  assumed 
that  the  conversation  testified  to  by  Boynton  had  been  in 
substance  denied  by  Van  Ornum,  otherwise  it  was  error 
to  refuse  to  permit  the  plaintiff  to  examine  him  in  respect 
to  it.  In  the  absence  of  any  qualification  of  the  acts  of  the 
parties  in  mutually  maintaining  the  fence  between  them, 
such  as  was  shown  by  the  alleged  conversation  between 
Boynton  and  Van  Ornum,  the  jury  would  have  been  author- 
ized to  infer  from  their  acts  that  they  had  agreed  to  the  fence 
being  the  division  line  between  their  farms.  The  qualifica- 
tion of  these  acts  by  the  alleged  conversation,  if  controverted, 
became  a  question  of  fact  for  the  jury.  The  plaintiff  expressly 
requested  the  court  to  submit  to  the  jury  the  question  of 
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acqniesoence  in  the  line  as  claimed  by  the  plaintiff.  He  also 
requested  the  court  to  charge  the  jury  that  if  they  believed 
the  respective  owners  had  acquiesced  in  and  maintained  the 
old  fence  as  the  line  between  them  for  twenty  years  before 
the  removal  of  the  same  by  the  defendant,  that  was  evidence 
that  the  old  fence  was  on  the  boundary  line  between  the  par- 
ties, and  on  their  so  finding  they  could  find  for  the  plaintiff. 
Both  of  these  requests  were  refused,  and  exceptions  taken 
separately  to  the  refusals.  In  both  refusals  we  think  the 
Court  erred. 

The  judgment  must,  therefore,  bo  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


Thb  Oattjga    Lakb    Railroad  Company,  Respondent,  v. 

Geoboe  a.  Ktle,  Appellant. 

Defendant  subscribed  to  plaintiff's  articles  of  association,  which  were 
duly  acknowledged  and  filed.  The  company  was  organized  under  them, 
elected  oflScers,  constructed  and  put  in  operation  its  road  and  the  com- 
pany was  recognized  by  the  legislature.  (Chap.  814,  Laws  of  1869.) 
Defendant  paid  in  ten  per  cent  of  the  stock  subscribed  for  by  him ;  calls 
were  made  for  the  balance  which  he  declined  to  pay.  In  an  action  to 
recover  the  amount  unpaid,  Tield^  it  was  no  defence  that  said  articles 
were  defective  in  not  definitely  stating  the  termini  of  the  road  or  the 
counties  through  which  it  passed,  as,  notwithstanding  the  defect,  the 
shares  of  stock  to  which  his  subscription  entitled  him  were  shares  in  a 
corporation  de  fctcto. 

(Submitted  January  17,  1876;  decided  February  8, 1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  affirming  a  judgment 
in  favor  of  plaintiff  entered  on  a  decision  of  the  court  at  Spe- 
cial Term. 

The  nature  of  the  action  and  the  facts  are  set  forth  suffl* 
ciently  in  the  opinion. 
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W.  E.  Hughiit  for  the  appellant.  No  recovery  can  be  had 
because  the  preliminary  articles  filed  were  not  in  compliance 
with  the  statute.  (32  Ind.,  169,  194;  43  id.,  265;  People  v. 
Van  Valkenhurgh,  63  Barb.,  105-109 ;  58  N.  Y.,  400 ;  20 
id.,  159 ;  24  Barb.,  396 ;  32  id.,  625 ;  16  Wend.,  606 ;  1 
Sandf.  Ch.,  179 ;  1  Cai.  Cas.,  94 ;  31  Barb.,  258 ;  25  N.  Y., 
208 ;  Ch^and  Trunk  v.  Cook,  29  111.,  237 ;  Ind.  R.  R.  Co.  v. 
Chance,  32  Ind.,  472;  57  K  Y.,  473.)  Defendant  is  not 
estopped  from  raising  this  objection.  (Herman  on  Estoppel, 
532,  §  571 ;  62  Barb.,  497;  1  Cai.  Cas.,  94;  16  Wend.,  605  ; 
1  Sandf.  Ch.,  179;  42  N.  Y.,  443;  43  id.,  283;  57  id.,  473; 
58  id.,  397 ;  32  Barb.,  616.) 

Jas.  JR.  Cox  for  the  respondent.  Defendant  being  an 
original  subscriber  to  plaintiff' s  stock  could  not  question  the 
regularity  of  its  incorpoi*ation.  {Dutchess  Mfg.  Co.  v.  Davis, 
14  J.  R.,  238 ;  Pahner  v.  Lawrence,  3  Sandf.,  176 ;  Plk.  R. 
Co.  V.  Rtist,  5  How.  Pr.,  390 ;  ]!^av.  Co.  v.  Weed,  17  Barb., 
378;  F.  Ins.  Co.  v.  Iforner,  17  Ohio,  407;  White  v.  Coven- 
try, 29  Barb.,  305 ;  15  Abb.,  66 ;  Eaton  v.  Aspinwall,  19  N. 
Y.,  119 ;  Buff.  R.  R.  Co.  v.  Carey,  26  id.,  75 ;  Mead  v. 
Keeler,  24  Barb.,  20;  Erie  v.  Owen,  32  id.,  316 ;  Hyatt  v. 
WhipjpU,  37  id.,  595,  601 ;  White  v.  Syracuse,  14  id.,  559 ; 
Lake  O.  R.  R.  Co.  v.  Mason,  16  N.  Y.,  451 ;  Buffalo  v. 
Dudley,  14  id.,  336;  Eaton  v.  Aspinwall,  19  id.,  121; 
Ogdensburgh  v.  Frost,  21  Barb.,  541.)  Chapter  314,  Laws  of 
1869,  remedied  all  defects  in  the  articles  filed.  (14  N".  Y., 
336 ;  15  Abb.,  66 ;  29  Barb.,  305 ;  Black  River  R.  R.  Co. 
V.  Barnard,  31  id.,  258.) 

Rapallo,  J.  This  action  is  brought  to  recover  from  the 
defendant  a  balance  remaining  unpaid  upon  a  subscription 
made  by  him  in  June,  1867,  for  ten  shares,  of  $100  each,  of 
the  capital  stock  of  the  plaintifi. 

The  defendant  signed  the  original  articles  of  association, 
in  which  the  then  proposed  railroad  was  described  as  intended 
to  be  constructed  from  "  the  New  York  Central  Railroad  to 
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Ithaca,  the  length  of  said  railroad  to  be  thirtynseven  miles." 
The  articles  were  duly  acknowledged  and  tiled,  the  company 
was,  in  fact,  organized  under  them,  officei*s  elected,  and  the 
railroad  constructed  and  put  in  operation,  and  calls  made 
upon  the  subscribers  for  payment  of  their  subscriptions;  and 
the  corporate  existence  of  the  company  was  recognized  by 
the  legislature  by  an  act  passed  April  24,  1869.  (Laws  of 
1869,  chap.  314.) 

The  defence  set  up  by  the  defendant  is,  that  the  articles  of 
association  were  defective  in  not  distinctly  stating  the  termini 
of  the  road,  nor  the  counties  through  which  it  passed. 

The  defendant's  subscription  entitled  ]iim  to  the  shares  for 
which  he  had  subscribed ;  and  by  the  acts  of  his  associates  in 
going  on  and  locating  and  constructing  the  road,  and  putting 
it  in  operation,  and  by  the  legislative  recognition  of  its  cor- 
porate existence,  by  the  act  of  April  24,  1869,  these  shares 
became  shares  in  a  corporation  de  facto^  notwithstanding  the 
defect  in  the  original  articles.  Through  his  act,  and  that  of 
his  associates,  in  entering  into  the  articles  of  association,  this 
corporation  was  formed,  and  has  assumed  to  exercise  the 
franchises  and  functions  of  a  regularly  constituted  railroad 
company  under  the  act  of  1850  (chap.  140),  and  it  has 
received  legislative  recognition  as  such.  It  appears  to  have 
obtained  sufficient  credit  to  build  its  road  and  set  it  in  opera- 
tion. The  defendant  has  received  all  that  he  contracted  for, 
and  no  good  reason  is  shown  why  he  should  be  relieved  from 
the  obligation  of  paying  for  his  shares.  The  case  of  The 
Buffalo  and  Allegany  Railroad  Company  (26  N.  Y.,  75)  is, 
we  think,  decisive  of  all  the  questions  raised  by  the  appellant. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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u&  3m'  Fbanois    B.    Wallace,     Appellant,    v.    David    Swintok, 

Bespondent. 

A  plaintiflf  in  ejectment  must  recover  upon  the  strength  of  his  own  title; 
he  can  take  nothing  by  reason  of  any  defects  in  that  of  the  defendant. 

An  execution  against  real  property,  issued  after  the  death  of  the  judg- 
ment debtor,  is  absolutely  void  as  against  those  having  in  their  hands 
any  portion  of  the  real  estate  of  the  deceased  affected  by  the  judgment, 
who  have  not  been  made  parties  to  proceedings  authorized  by  the  law 
to  revive  the  judgment  against  said  estate. 

It  is  essential  to  the  validity  of  such  an  execution  that  its  issuing  be 
authorized  by  judgment  in  proceedings,  under  section  376  of  the  Code, 
for  the  enforcement  of  the  judgment. 

It  is  not  optional  with  the  judgment  creditor  to  proceed  under  that  section 
or  under  section  284;  the  latter  is  only  applicable  where  there  has  been 
a  delay  for  five  years  in  issuing  execution,  and  the  judgment  debtor  is 
still  living. 

Bald  section  376  is  not  repealed  or  affected  by  the  act  of  1850  (chap.  205, 
Laws  of  1850),  making  the  leave  of  the  surrogate  necessary  to  the 
issuing  of  an  execution  after  death  of  the  judgment  debtor;  this  is 
simply  an  additional  requirement. 

Flannigan  v.  Irvdn  (53  Barb.,  587),  WUguB  v.  Bloodgoad  (83  How.,  289) 
overruled  as  far  as  this  question  is  concerned. 

As  to  whether  heirs,  devisees  or  terre-tenants  can  avaQ  themselves  of 
irregularities  in  proceedings  before  the  surrogate  to  defeat  a  title  to 
real  property  acquired  under  a  sale  by  virtue  of  an  execution  author- 
ized to  be  issued  by  the  surrogate,  qumre. 

(Argoed  February  1, 1876;  decided  February  15, 1876.) 

Appeal  from  order  of  the  Gheneral  Term  of  the  Supreme 
Court,  in  the  secoDd  judicial  department,  affirming  an  order 
of  Special  Term,  which  set  aside  a  verdict  for  plaintiff  and 
granted  a  new  trial. 

This  was  an  action  of  ejectment,  brought  to  recover 
possession  of  certain  premises  situate  in  the  town  of  Deer 
Park,  Orange  county.  The  plaintiff  claimed  title  by  virtue 
of  a  sale  under  two  executions,  issued  upon  judgments 
against  one  Samuel  Fowler.  After  the  rendering  of  the 
judgments,  and  before  the  executions  were  issued,  Fowler 
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died,  in  1864,  seized  of  the  lands  in  question.  After  his 
death,  his  heirs  took  possession,  and  remained  in  possession 
until  the  entry  of  defendant.  In  1868,  the  plaintiff,  then 
being  the  owner  of  the  judgments,  presented  a  petition  to 
tlie  surrogate  of  Orange  county  asking  leave  to  issue 
executions  thereon ;  such  proceedings  were  thereupon  had 
that  in  June,  1868,  the  surrogate  granted  leave.  No  execu- 
tion had  been  previously  issued  upon  said  judgments,  and 
more  than  five  years  had  elapsed  since  the  rendering  of  the 
judgments.  Plaintiff,  also,  in  June,  1868,  presented  a 
petition  to  the  Supreme  Court  for  leave  to  issue  executions, 
setting  forth,  among  other  things,  that  the  judgment  debtor 
died  seized  of  real  estate,  subject  to  the  liens  of  the  judg- 
ments. An  order  to  show  cause  was  granted,  which  directed 
service  thereof  to  be  made  on  the  widow  and  heirs  at  law  of 
the  deceased,  who  were  named,  the  deceased  having  died 
intestate. 

The  order  was  served  on  the  persons  named,  and  upon 
various  others,  occupants  of  portions  of  the  premises.  On 
return  of  the  said  order,  an  order  was  made  by  the  Special 
Term,  by  default,  granting  the  leave  sought.  A  motion  was 
subsequently,  and  after  executions  had  been  issued,  made  on 
behalf  of  the  widow  to  open  the  default  and  set  aside  the 
order,  upon  which  it  was  referred  to  a  referee  to  take 
testimony  and  find  the  facts,  the  same  not  to  interfere  with 
proceedings  upon  the  executions.  The  referee  reported  the 
two  judgments  to  be  wholly  unpaid.  The  case  does  not 
show  any  further  proceedings  tliereon.  No  guardian  ad 
litem  for  the  infant  heirs  was  appointed  in  the  proceedings, 
either  in  the  Surrogate's  Court  or  in  the  Supreme  Court. 
The  premises  in  question  were  sold  under  the  execution,  and 
bid  off  by  plaintiff  who,  after  expiration  of  the  time  for 
redemption,  received  the  sheriff 's  deed  therefor.  Defendant 
was  then  in  possession.  He  entered  into  possession  under  a 
contract  with  one  Birdsall,  who  agreed  to  procure  from  the 
sheriff  a  certificate  of  sale  of  tlie  premises  and  to  assign  it  to 
defendant.    Further  facts  appear  in  the  opinion. 
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Stephen  W.  FuUerton  for  the  appellant.  Defendant  can 
not  raise  any  question  as  to  the  regularity  of  these  proceed 
ings.  {People  v.  Novt&n^  9  N.  Y.,  176 ;  In  re  Livingston^ 
34:  id.,  555-570 ;  Casler  v.  Shipman^  35  id.,  533;  CampbeU 
V.  Erie  R.  Co.^  46  Barb.,  319;  Van  Etten  v,  Cuf^rier^  8 
Keyes,  329 ;  City  Bk.  of  N.  E.  v.  Perkins^  29  N.  Y., 
554;  Brown  v.  Perkins^  36  id.,  473.)  If  it  was  irregu- 
lar to  proceed  without  the  appointment  of  a  guardian 
for  the  infant  heirs  at  law,  the  proceedings  are  thereby 
rendered  voidable  raerely,  not  void.  {Croghan  v.  Livings- 
ton^ 17  N.  Y.,  218;  Rogers  v.  McLean^  34  id.,  536; 
Bacon's  Abr.,  Infancy  and  Age,  1,  2-6 ;  Whittingham^s  Case, 
8  Coke,  43;  Austin  v.  Charlestown  Fern,  Sem.j  8  Mete, 
196 ;  Van  Bramer  v.  Cooper,  2  J.  R.,  278 ;  Clemens  v. 
Clemens,  37  N.  Y.,  59 ;  Boylen  v.  McAvoy,  29  How.,  278 ; 
Jackson  v.  Todd,  6  J.  R.,  257  ;  Bool  v.  Mix,  17  Wend.,  119.) 
Plaintiff  having  acquired  the  rights  of  the  infants,  is  entitled 
to  judgment  of  ejectment  against  defendant.  {Jackson  v. 
Hazen,  2  J.  R.,  22 ;  Jackson  v.  Harder,  4  id.,  202  ;  Smith  v. 
Lorillard,  10  id.,  338.)  The  surrogate  and  the  Supreme 
Court  having  jurisdiction  of  the  proceedings  and  to  make  the 
order  that  the  executions  issue,  those  orders  cannot  be 
attacked  or  impeached  in  this  action.  (C.  &  H.  Notes,  946, 
note  692 ;  Jackson  ex  dem,  Jenkins  v.  Robinson,  4  Wend., 
437 ;  Van  Wormer  v.  Mayor,  etc,,  15  id.,  263  ;  Wilder  v. 
Case,  16  id.,  583 ;  Monell  v.  Dennison,  17  How.,  422 ;  White 
V.  Merritt,  3  Seld.,  352 ;  Porter  v.  Purdy,  29  N.  Y.,  106 ; 
1  Clinton's  Dig.  [ed.  1866],  1112.)  The  appointment  of  a 
guardian  ad  litem  for  the  infant  defendants  was  not  neces- 
sary. (Code,  §  115;  Fairchild  v.  Durand^  8  Abb.,  305; 
Croghan  v.  Livingston,  17  N.  Y.,  218 ;  Rogers  v.  McLean, 
34  id.,  536 ;  Lefever  v.  Laraway,  22  Barb.,  175  ;  2  Story's 
Eq.  Jur.,  §§  1334-1347.)  The  order  of  the  surrogate  was 
regular  and  authorized  the  issuing  of  the  executions.  (Laws 
of  1850,  chap.  295;  Alden  v.  Clark,  11  How.,  209;  Wilgus 
V.  Bloodgood,  33  id.,  289;  Flanagan  v.  Tinin,  37  id.,  130; 
In  re  Hopper  MoU,  1  Tuck.,  344 ;  3  R.  S.  [5th  ed.],  158 ;  3 
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id.,  154,  862 ;  Van  JDusen  v.  Sweet,  61  N.  Y.,  385.)  Per- 
mission of  the  Snpreme  Court  was  properly  and  regularly 
obtained  before  the  executions  were  issued.  (Code,  §§  283, 
284;  1  Tuck.,  344;  11  How.,  209-214.) 

C.  n.  Winfield  for  the  respondent.  In  ejectment  the 
plaintifE  must  recover,  if  at  all,  on  the  strength  of  his  own 
title,  not  on  the  weakness  of  that  of  the  defendant.  {HiU  v. 
Draper,  10  Barb.,  454 ;  Richardson  v.  Pulver,  63  id.,  67 ; 
Smith  V.  LoriUard,  10  J.  R.,  339,  346 ;  Lane  v.  Raymond, 
2  S.  &  R.,  64 ;  Covert  v.  Traver,  3  id.,  283 ;  Lessee  of  Walter 
V.  Coulter,  Add.,  390 ;  Tyler  on  Ejectment,  72, 105,  204,  560, 
852 ;  Brady  v.  Henion,  8  Bosw.,  528 ;  Foster  v.  EvanSy  5 1 
Mo.-^  39 ;  Sullivan  v.  Dimmitt,  34  Tex.,  114 ;  Hutchinson  v. 
Perley,  4  Cal.,  33  ;  Bloom  v.  BurchioJc,  1  Hill,  130 ;  Schau- 
her  V.  Jackson,  2  Wend.,  13  ;  Harrison  v.  Mcintosh,  1  J.  R., 
379 ;  Hunter  v.  Trustees,  etc.,  6  Hill,  407 ;  Fulton  v.  Han- 
low,  20  Cal.,  450;  Love  v.  Hill,  3  Harr.  [Del.],  530;  Shum- 
way  V.  Phillips,  22  Penn.,  135;  Townsend  v.  Wesson,  4 
Duer,  342 ;  Jackson  ex  dem.  Sleight  v.  Hasbrouck,  12  J.  R., 
213 ;  Jackson  ex  dem..  Antell  v.  Brown,  3  id.,  459.)  Leave 
to  issue  the  executions  was  not  properly  obtained.  (2  Stat. 
at  Large,  75,  §  23,  subd.  3 ;  Sheldon  v.  Wright,  6  N.  T.,  497, 
511 ;  Dakin  v.  Hudson,  6  Cow.,  221 ;  People  v.  Koeber,  7 
Hill,  39;  1  id,  39:  Mahoney  v.  Ownter,  10  Abb.,  431; 
Corwin  v.  Merritt,  3  Barb.,  341 ;  Bumstead  v.  Read,  31  id., 
661 ;  Pecple  v.  Koeier,  7  Hill,  39 ;  JUiller  v.  Brinkerhoff,  4 
Den.,  118 ;  Marine  Bk.  of  Chicago  v.  Van  B^^nt,  49  N.  Y., 
160;  In  re  Bentley,  16  Abb.,  89 ;  2  Stat,  at  L.,  104,  634; 
Dayton  on  Surr.,  586 ;  Ackley  v.  Dygert,  33  Barb.,  176 ; 
Lefever  v.  Laraway,  22  id.,  167.)  Plaintiff  should  have  pro- 
ceeded by  action  to  revive  the  judgments  against  the  heirs  of 
Fowler.  {Campbell  v.  Rawdon,  18  N.  Y.,  421, 422 ;  Jackson 
V.  Scha-ffer,  1 1  J.  R.,  513 ;  Morton  v.  Croghan,  20  id.,  106  ; 
Ireland  v.  Litchfield,  22  How.,  178,  180 ;  Code,  §  284 ;  4 
Stat,  at  Large,  634 ;  Frink  v.  Morrison,  13  Abb.,  80,  83 ; 
Cameron  v.  Young,  6  How.,  372.) 
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Allen,  J.  The  plaintiff  mnst  recover  upon  the  strength 
of  his  own  title,  and  can  take  nothing  by  reason  of  any  defects 
in  that  of  the  defendant.  It  may  be  assumed  for  all  the 
purposes  of  this  appeal  that  the  questions  sought  to  be  made 
in  respect  to  the  regularity  and  validity  of  the  proceedings 
before  the  surrogate,  and  of  his  order  granting  leave  to  issue 
execution  are  not  open  to  the  defendant,  but  can  only  be 
raised  and  taken  by  the  personal  representatives  of  tlie  judg- 
ment debtor  over  whom  the  surrogat,e  had  jurisdiction.  The 
question  in  the  Marine  Bank  of  Chieago  v.  Van  Brunt  (49 
N.  Y.,  160)  arose  upon  a  motion  made  by  the  administratrix 
of  the  deceased  debtor  to  set  aside  an  execution  for  irregu- 
larity. The  moving  party  as  the  personal  representative  of 
the  deceased  judgment  debtor  properly  made  the  application. 
The  question  as  to  the  regularity  of  the  proceedings  before 
the  surrogate,  as  well  as  the  necessity  of  an  application  to  the 
Supreme  Court  for  leave  to  issue  the  execution  were  involved 
in  that  appeal  and  considered  by  tlie  court.  It  does  not  follow, 
however,  from  the  judgment  in  that  case  that  heirs  or  terre- 
tenants  could  avail  themselves  of  the  irregularities  there  com- 
plained of  to  defeat  a  title  to  real  property  acquired  under  a 
sale  by  virtue  of  the  execution,  and  ^e  do  not  consider  it 
necessary  to  pass  upon  the  question  at  this  time.  The  import- 
ant question  aud  that  which  goes  to  the  foundation  of  the 
plaintiff's  right  of  recovery  is,  whether  the  execution  under 
which  he  acquired  title  was  void  for  the  reason  that  it  was 
issued  several  years  after  the  death  of  the  judgment  debtor 
without  proceedings  against  the  heirs,  devisees  or  terre-ten- 
ants of  the  property  affected  by  the  judgment,  and  with- 
out giving  them  a  day  in  court  to  show  cause  why  the  judg- 
ment should  not  be  enforced  against  the  estate  of  the  judg- 
ment debtor  in  their  hands. 

If  the  execution  was  merely  irregular  and  therefore  only 
voidable,  proceedings  under  it  are  valid,  and  the  title  of  the 
plaintiff  cannot  be  impeached  collaterally,  or  so  long  as  the 
proceedings  remain  unreversed  and  unvacated.  The  remedy 
of  the  party  affected  by  the  irregularity  would  be  by  direct 
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application  to  set  aside  the  execution.  {Jackson  v.  RdbinSy 
16  J.  R.,  537.)  But  an  execution  against  real  property  issued 
after  the  death  of  the  judgment  debtor  is  absolutely  void  as 
against  those  who  are  not  made  parties  to  proceedings  author- 
ized by  law  for  the  revival  of  the  judgment  against  their 
property,  and  making  them  parties  to  the  judgment. 

Before  the  Code  of  Procedure  the  process  was  by  writ  of 
scire  facias  quare  executionem  non^  and  an  execution  issued 
against  lands  and  tenements  without  a  revivor  by  such  process 
was  void  as  to  all  who  were  not  made  parties  to  the  proceed- 
ings. (  Woodcock  V.  Bennety  1  Cow.,  711 ;  Stymets  v.  Brooks^ 
10  Wend.,  207 ;  Campbell  v.  Rawdon^  18  N.  Y.,  412  ;  Dyer, 
76,  h;  Bacon's  Abr.,  Ex.,  G.  2 ;  Com.  Dig.,  Ex.  F.)  In  Jackson 
V.  Robins  {supra\  the  claimant  had  been  personally  sum^ 
moned  upon  the  scire  facias  as  heir,  while  she  claimed  as 
devisee,  and  the  court  held  that  sufficient  to  give  jurisdiction. 
The  reasons  given  for  the  necessity  of  a  scire  facias  are  that 
a  new  party  is  affected  by  the  execution,  and  that  these  new 
parties  should  have  a  day  in  court  to  show  cause,  if  any, 
against  the  application  of  their  property  to  the  discharge  of  the 
judgment. 

The  Code  in  simplifying  the  procedure  in  civil  actions 
merely  changed  the  form  of  the  remedy.  It  abolished  the 
writ  of  scire  facias  and  gave  two  distinct  and  different  reme- 
dies as  substitutes  ;  the  one  applicable  in  cases  where  there 
has  been  a  delay  in  the  issuing  of  execution  for  five  years 
and  the  judgment  debtor  is  still  living,  and  the  other,  cases 
where  the  judgment  debtor  has  died  after  judgment ;  and  the 
proceedings  in  the  one  case  are  not  applicable  to  and  cannot 
be  adopted  in  the  other.  It  is  not  optional  with  the  judgment 
creditor  whether  he  proceed  under  section  284  or  section  376 
of  the  Code.  If  the  debtor  is  alive  he  must  proceed  under 
the  former ;  if  dead,  under  the  latter.  If  an  execution  issues 
against  a  living  judgment  debtor  after  the  statutory  limita- 
tion as  to  time,  and  without  previous  application  to  the  court, 
it  is  simply  irregular  and  voidable,  but  not  absolutely  void  : 
there  is  a  party  living  who  can  take  measures  to  avoid  the 
SicKELS— Vol.  XIX.        26 
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proceeding.  Not  so,  however,  where  the  judgment  debtor 
is  dead  and  the  execution  issues  against  real  property  in  the 
hands  of  strangers  to  the  judgment,  there  is  in  such  case  no 
party  living  to  take  advantage  of  the  irregularity.  By  section 
284  application  is  made  for  leave  to  issue  execution  upon  notice 
to  the  adverse  party,  i.  e.j  the  judgment  debtor,  over  whom  the 
court  has  jurisdiction  in  the  action.  In  the  case  of  a  deceased 
judgment  debtor  there  is  no  adverse  party  to  whom  notice 
may  be  given ;  therefore  provision  is  made  by  section  376  for 
making  the  new  parties  in  interest  parties  to  the  record  and  pro- 
ceedings, by  a  process  proper  in  form  to  give  the  court  juris- 
diction over  them.  The  statute  prescribing  the  procedure  for 
the  issuing  of  an  execution  against  real  property  affected  by  the 
judgment  after  the  death  of  the  judgment  debtor,  necessarily 
by  implication  excludes  every  other  process  and  proceeding 
to  accomplish  the  same  purpose,  within  the  maxim  expressio 
unitia  est  excluaio  alterius.  These  two  provisions  of  the  Code 
havfe  never  been  repealed  in  terms  or  modified  in  any  way ; 
they  are  still  in  full  force,  each  governing  in  cases  to  which 
it  is  applicable. 

The  claim  is,  however,  that  section  376  of  the  Code  and  the 
subsequent  sections  prescribing  the  detail  of  the  procedure 
in  the  case  provided  for,  have  been  superseded  by  chapter 
295  of  the  Laws  of  1850.  It  is  well  settled  that  repeals  by 
implication  are  not  favored  in  the  law,  and  that,  unless  the 
two  statutes  are  entirely  repugnant,  both  may  stand.  The 
act  of  1850  can  have  full  effect  without  interfering  at  all  with 
the  provisions  of  the  Code  alluded  to.  It  may  perchance 
shorten  the  limitation  of  time  within  which  the  execution 
maybe  issued  against  the  real  property  of  the  judgment 
debtor  after  his  death,  and  simplify  the  form  of  the  execution 
in  such  cases,  but  whether  it  accomplishes  either  of  these 
purposes  it  is  not  necessary  now  to  decide.  It  does  make 
the  leave  of  the  surrogate  necessary  in  all  cases  to  the  issuing 
of  an  execution  after  the  death  of  a  judgment  debtor ;  this 
was  the  prominent  object  of  the  act,  and  the  legislature 
may  well  have  thought  it  important  with  a  view  to  the 
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Bettlement  of  estates,  the  marshalling  of  assets  and  the  pre- 
vention of  an  unnecessary  resort  to  proceedings  against  heirs 
and  terre-tenants,  in  respect  of  real  property  held  by  them 
and  affected  by  the  judgment,  when,  by  a  proper  application 
of  the  personal  effects,  the  judgment  could  be  paid.  But  the 
leave  of  the  surrogate  was  not  repugnant  to  or  inconsistent 
with  the  proceedings  authorized  by  the  Code  in  the  court 
having  jurisdiction  of  the  judgment.  There  is  no  evidence 
any  where  in  the  act  of  an  intent,  on  the  part  of  the  legis- 
lature, to  deprive  heirs  and  terre-tenants  of  the  substantial 
right  to  a  hearing  before  their  property  could  be  taken  upon 
process  to  which  they  were  not  parties.  With  the  exception 
of  two  cases,  FLannigan  v.  Tinen  (53  Barb.,  687)  and  Wilgu^ 
V.  Bloodgood  (33  How.,  289),  the  decisions  are  uniform  ;  that 
the  act  of  1850  has  not  superseded  the  provisions  of  the 
Code  regulating  the  procedure  in  the  court  in  which  a 
judgment  is  recovered,  for  enforcing  the  same  after  the 
death  of  the  debtor,  and  the  cases  before  referred  to  cannot 
be  regarded  as  authority,  so  far  as  they  intimate  a  different 
opinion.  {Alden  v.  Olarky  11  How.,  209 ;  Frink  v.  Morrison^ 
13  Abb.  Pr.  R.,  80 ;  The  Marine  Bank  of  Chicago^  supra; 
Wood  V.  Morehmee^  45  N.  T.,  368  ;  Docks  v.  Backenstosey 
12  Wend.,  542.) 

There  were  no  proceedings  in  the  Supreme  Court,  pursuant 
to  section  376  of  the  Code,  for  the  revival  of  the  judgment 
against  the  heirs,  devisees  or  terre-tenants  of  the  lands  of  the 
deceased  judgment  debtor,  nor  were  the  parties  in  interest 
summoned  to  show  cause  why  the  judgment  should  not  be 
enforced  against  the  estate  of  the  judgment  debtor  in  their 
hands  respectively ;  nor  were  they  made  parties  to  the  judg- 
ment or  proceeding  by  any  process  authorized  by  statute  or 
recognized  by  the  practice  #f  the  court.  It  does  not  appear 
by  the  proceedings  that  any  person  appeared  to  contest  the 
application  for  leave  to  issue  execution,  except  the  widow  of 
the  deceased  judgment  debtor,  and  it  does  not  appear  that 
ahe  claimed  to  be  or  was  either  heir,  devisee  or  tenant  of  any 
lands  affected  by   the  judgment.     The  court  acquired  no 
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jurisdiction  against  the  parties  to  be  affected  bj  the  execution, 
by  reason  of  their  interest  in  the  lands  and  estate  of  the 
judgment  debtor,  by  the  summary  proceedings  and  orders 
spread  oat  upon  the  record.  They  were  a  nullity  as  against 
the  parties  interested  or  in  possession  of  the  real  estate  of  the 
judgment  debtor.  It  follows  that  the  execution  upon  the 
judgment  was  void  as  against  the  real  estate  sought  to  be 
reached  by  it.  The  plaintiff  acquired  no  title  under  the 
sale,  and  should  have  been  nonsuited. 

The  order  granting  a  new  trial  must  be  affirmed,  and 
judgment  absolute  for  the  defendant  pursuant  to  stipulation. 

All  concur. 

Order  affirmed,  and  judgment  accordingly. 


Mart  Harris,  Appellant,  v.  The  EQtmABLB  Life  Assuranob 
Society  of  the  United  States,  Respondent. 

In  an  action  upon  a  policy  of  life  insurance  defendant  set  up  as  a  defence  and 
proved  that  after  the  policy  had  been  forfeited  by  reason  of  non-payment 
of  premiums  defendant  was  induced  by  false  representations  on  the  part 
of  plaintiff  (the  assured)  as  to  the  health  of  the  insured  to  receiTc  the 
back  premiums  and  to  revive  the  policy.  The  insured  died  within  a 
week  thereafter.  Defendant  served  an  offer  to  allow  judgment  for  the 
back  premiums  so  received  with  interest  and  costs.  The  court  directed 
a  verdict  for  plaintiff  on  the  ground  that  it  was  the  duty  of  defendant, 
on  discovery  of  the  fraud,  to  have  returned,  or  offered  to  return,  the 
back  premiums  and  to  disaffirm  the  new  contract;  and  not  having  done 
so  the  fraud  was  no  defence.  Held^  error;  that  conceding  the  rule  stated 
to  be  applicable  to  the  case,  it  was  substantially  complied  with  by  the 
offer  of  judgment;  that  defendant  was  not  bound  to  make  the  offer  before 
a  claim  was  presented;  and  as  the  action  was  brought  soon  after  liie  time 
allowed  by  the  policy  for  the  paymeigt  of  the  claim  had  elapsed,  that  the 
offer  was  made  with  sufficient  and  reasonable  promptness;  also  that  it 
was  no  answer  that  the  offer  not  having  been  accepted  within  the  time 
prescribed  was  to  be  deemed  withdrawn,  as  the  non-acceptance  was  the 
ihult  of  the  plamtiff. 

(Argued  February  2,  1876;  decided  February  15, 1876.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Coart  in  the  first  judicial  department,  reversing  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict.  (Reported 
below,  3  Hun,  724  ;  6  T.  &  C,  108.) 

This  action  was  upon  a  policy  of  life  insurance  issued  by 
defendant  upon  the  life  of  plaintiff's  wife  for  $3,000,  payable 
to  plaintiff. 

The  policy  contained  a  clause  forfeiting  it  in  case  of  non- 
payment of  premiums  at  or  before  the  time  specified  therein. 
The  amount  insured  was  to  be  paid  in  sixty  days  after  proof 
of  death.     The  premiums  were  to  be  paid  quarterly. 

On  March  28,  1870,  at  which  time  three  quarterly  pay- 
ments were  past  due  and  unpaid,  plaintiff  applied  to  defend- 
ant for  leave  to  pay  the  back  premiums  and  to  have  the  policy 
restored.  This  defendant  consented  to  do  upon  plaintiff's 
signing  a  written  statement  that  the  insured  was  equally  as 
well  as  when  examined  for  the  policy,  and  that  she  had  not 
been  sick  since  that  time.  The  insured  was  at  that  time,  and 
had  been  for  some  weeks,  very  ill  and  she  died  about  a  week 
thereafter.  Defendant  set  up  the  fraud  as  a  defence  and 
served  an  offer  to  allow  judgment  for  the  amount  of  back 
premiums  so  received,  with  interest  and  costs.  The  court 
directed  a  judgment  for  the  plaintiff',  holding  that  it  was  the 
duty  of  the  company,  at  the  time  of  the  discovery  of  the 
fraud,  to  have  returned,  or  offered  to  return,  the  premiums 
and  to  disaffirm  the  new  contract ;  and  not  having  done  so  it 
had  made  out  no  defence,  to  which  defendant  duly  excepted. 

A.  R.  Dj/ett  for  the  appellant.  It  was  no  error  for  the 
judge  to  direct  a  verdict  for  plaintiff.  {Hutoheona  v.  Johnson^ 
43  Barb.,  392;  32  id.,  171,  176;  Wheatojiy,  BaTcer,  14  id., 
694 ;  McNevin  v.  Livingaton^  17  J.  R.,  437 ;  Bruce  v.  Dav- 
enport,  3  Keyes,  474 ;  12  N.  T.,  18,  23 ;  18  id.,  558 ;  5  Abb. 
Pr.  [N.  S.],  420.)  The  rule  that  a  party  desiring  to  rescind 
a  contract  for  fraud  must  act  promptly  on  its  discovery  and 
restore  what  he  has  received,  does  not  apply  where  the  fraud 
is  set  up  as  a  defence  to  an  action  on  the  contract.     (5  Abb. 
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[N.  S.],  185-191;  10  Barb.,  406,  429,  430;  26  K  T.,  224, 
232 ;  66  id.,  673,  674 ;  48  id.,  366,  373 ;  49  id.,  623-626 ;  3 
Seld.,  220,  226 ;  3  E.  D.  S.,  203,  206 ;  3  Lans.,  196 ;  1  Daly, 
209,  211,  212 ;  affirmed,  41  N.  T.,  620 ;  3  Wend.,  236 ;  3 
Keyes,  474;  41  Barb.,  420;  46  id.,  467;  63  N.  Y.,  637; 
Parsons'  Mer.  Law,  67;  Ohitty  on  Con.  [11th  Am.  ed.), 
1092,  notes  y  and  3.)  A  contract  may  be  rescinded  for  fraud, 
but  until  rescinded  is  in  force.  (5  Hill,  389 ;  39  N.  Y.,  211, 
215;  6  Barb.,  319,  322;  13  id.,  641,  646;  3  E.  D.  S.,  269, 
272;  1  Den.,  69;  2  id.,  136;  32  Barb.,  171;  35  id.,  76';  11 
How.  Pr.,  626 ;  29  N.  Y.,  368 ;  46  id.,  633 ;  24  Wend.,  74.) 

George  De  Forest  Lord  for  the  respondent.  A  party  claim- 
ing to  rescind  a  contract  must  bring  the  action  as  plaintiff. 
{Ash  V.  Putnam^  1  Hill,  302 ;  Voordiees  v.  Earl,  2  id.,  288 ; 
Masson  v.  Bovet,  1  Den.,  69 ;  Baker  v.  liohhinsy  2  id.,  136; 
Matteawan  Co.  v.  Bentley,  13  Barb.,  641 ;  Wheaton  v.  Bakery 
14  id.,  594;  WiUis  v.  Bradley,  1  Sandf.,  660 ;  Ladd  v.  Moore^ 
3  id.,  689 ;  Nichols  v.  Michaels,  23  N.  Y.,  364 ;  Einney  v. 
Kieman,  49  id.,  164;  Cobb  v.  Haifield,  46  id.,  533;  Fas- 
chierris  v.  Henriques,  36  Barb.,  276 ;  Pearse  v.  Pettis^  47 
id.,  267.)  Defendant  was  bound  to  offer  to  restore  what  it 
had  received  before  it  could  take  affirmative  action.  {Nellis 
V.  Bradley^  1  Sandf.,  660  ;  Ladd  v.  Moore,  3  id.,  689 ;  Nich- 
ols  V.  Michaels,  23  N.  Y.,  264;  AUerton  v.  Allerton,  50  id., 
670 ;  36  Barb.,  276 ;  Hawkins  v.  Appleby,  3  Sandf.,  421 ; 
Ajiderso7i  v.  Sherwood,  66  Barb.,  66.) 

Miller,  J.  It  must  be  conceded  that  a  fraud  was  com- 
mitted by  the  plaintiff  upon  the  defendant,  by  representations 
made  as  to  the  health  of  the  assured  at  the  time  when  the 
back  premiums  were  paid  and  accepted;  and  the  policy  which 
had  been  forfeited,  by  reason  of  a  failure  to  pay  the  premiums 
as  they  became  due,  was  sought  to  be  restored  to  its  former 
condition.  A  single  question,  therefore,  arises  upon  this 
appeal,  and  that  is,  whether  the  judge  erred  in  holding  that 
the  defendant  was  bound,  upon  the  discovery  of  the  fraud, 
to  return  the  premiums  and  to  disaffirm  the  new  contract, 
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and  never  having  done  so,  it  did  not  offer  any  defence  to 
the  plaintiff's  claim ;  and  in  directing  a  verdict  for  the 
plaintiff.  , 

There  is  no  doubt  of  the  correctness  of  the  general  rule 
that  where  a  party  seeks  to  disaffirm  a  contract  upon  the 
ground  of  fmud  he  is  bound  to  act  promptly  upon  the  dis- 
covery of  the  fraud,  and  to  return,  or  offer  to  return,  all  that 
he  has  recei\^d  under  the  contract.  Rescission  on  the  ground 
of  fraud,  faihire  of  consideration,  and  kindred  reasons,  is  a 
right  in  equity ;  and  hence,  where  the  return  of  the  money 
or  property  can  be  made,  and  equity  is  thereby  done,  no 
good  reason  exists  why  the  rule  stated  is  not  fully  complied 
with.  In  other  words,  a  man  shall  not  keep  what  he  has 
obtained  under  a  fraudulent  contract,  and  then  claim  that  it 
shall  be  rescinded  without  any  return.  The  rule  referred  to 
is,  most  generally,  applied  in  actions  to  recover  property,  or 
for  a  wrong,  as  to  recover  the  price  of  goods  sold  and  deliv- 
ered, or  for  money  paid  fraudulently  when  the  plaintiff  seeks 
redress,  and  hence,  ordinanly,  has  no  just  and  equitable 
claim  until  he  has  restored,  or  offered  to  restore,  the  property 
or  money  which  he  has  received.  Such  actions  generally 
relate  to  contracts  of  sales  between  vendor  and  vendee,  as 
those  already  referred  to,  and  not  to  actions  of  the  character 
of  the  one  at  bar. 

Without  considering  whether  the  rule  referred  to  precludes 
a  party  from  setting  up  the  fraud  as  a  defence  when  money 
received  has  not  been  returned,  or  an  offer  made  to  that 
effect,  and  conceding  the  correctness  of  the  rule  as  applicable 
to  this  case,  we  are  of  the  opinion  that  the  rule  was  substan- 
tially complied  with  by  the  offer  made  to  allow  the  plaintiff 
to  take  judgment  for  the  amount  of  the  premiums  paid  and 
entered  thereon.  The  defendant  was  not  bound  to  make  the 
offer  before  the  claim  was  presented,  and  had  sixty  days  from 
that  time  to  pay  the  amount.  The  action  was  brought  soon 
afterwards,  and  if  the  offer  had  been  accepted,  would  have 
restored  all  the  parties  to  their  former  condition,  and  done 
equity  between  them.     The  time  within  which,  after  the  death 
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of  Mrs.  Harris,  the  offer  was  made  was  reasonable  and  suffi- 
ciently prompt,  and  this  was  all  which  could  be  required.  In 
Allerton  v.  Allerioa  (50  Jf .  Y.,  670)  this  court  held  that  the  rule 
that  he  who  seeks  to  rescind  an  agreement  upon  tiie  ground  of 
fraud  must  place  the  other  party  in  as  good  a  condition  as  that 
in  which  he  was  when  the  agreement  was  made,  is  satisfied  if 
the  judgment  asked  for  will  accomplish  that  result,  and  in  such 
case  no  offer  to  return  that  which  was  received.is  necessary. 
It  is  true,  in  the  case  cited,  the  plaintiff  had  brought  the 
action  claiming  that  there  was  fraud,  and  that  the  contract 
was  void  ;  but  the  principle  is  equally  applicable  where  the 
defendant  asserts  that  the  contract  was  fraudulent  and  void. 

After  stating  the  rule,  that  the  party  seeking  to  rescind 
must  place  the  other  party  in  as  good  a  situation  as  that  in 
which  he  was  when  the  agreement  was  made,  in  the  opinion, 
it  is  said,  by  Folqeb,  J.,  ^^  the  law  looks  to  the  result,  and 
not  the  means."  It  was  also  remarked  that  the  reason  of  the 
rule  is,  that  the  party  shall  not  retain  the  thing  which  is  the 
subject  of  the  contract,  and,  onjiis  action,  recover  the  price 
paid  for  it,  or  retain  the  price  paid  and,  on  his  action,  recover 
the  thing ;  and  that  this  reason  is  satisfied  when  the  claim  made 
and  the  judgment  sought  by  the  plaintiff  will  leave  with  the 
defendant  all  that  he  parted  with,  and  thus  put  him  in  as 
good  plight  as  at  the  time  of  the  agreement.  The  same 
result  would  have  followed  here  by  a  judgment  in  favor  of 
the^plaintiff'  for  the  premiums  paid.  It  is  no  answer  to  say 
that  the  offer  not  having  been  accepted  within  the  ten  days, 
it  was  deemed  to  be  witlidrawn,  for  it  was  the  fault  of  the 
plaintiff  that  he  did  not  accept  it,  and  thus  obtain  restoration 
of  the  money  which  he  had  paid. 

Under  the  circumstances  of  this  case,  as  justice  has  been 
done,  and  the  result  has  been  attained  which  the  law  contem- 
plates, the  order  of  the  General  Term  should  be  affirmed, 
and  judgment  absolute  ordered  for  the  defendant,  with  costs* 

All  concur ;  Church,  Gh.  J.,  Andrews  and  Earl,  J  J.,  con- 
cur in  result. 

Order  affirmed  and  judgment  accordingly. 
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Geobge  Sloane,  Appellant,  v.  William  Elmer,  Respondent. 

In  an  action  to  recover  damages  for  an  injury  resulting  from  a  collision 
between  plaintiff's  carriage  and  one  alleged  to  belong  to  defendant, 
through  the  negligence  of  the  coachman  driving  the  latter,  the  priDcipal 
question  on  the  trial  was  as  to  whether  the  carriage  belonged  to  defend- 
ant or  his  daughter,  to  whom  defendant  claimed  to  have  sold  it  and  the 
horses.  It  was  not  claimed  by  defendant  that  the  employment  of  the 
coachman  was  separate  from  the  ownership  of  the  carriage  and  liorses, 
and  the  evidence  showed  them  inseparably  connected.  The  court 
charged  that,  if  defendant  did  not  own  the  carriage  and  horses,  no 
recovery  could  be  had.  Defendant's  counsel  requested  him  to  charge 
that  if  the  jury  find  the  coachman  was  not  the  servant  of  the  defendant 
but  of  the  daughter,  they  could  not  find  for  plaintiff.  The  court 
remarked  that  he  did  not  see  how  he  could  separate  the  two  things  on 
the  evidence,  and  said  counsel  excepted  to  the  refusal  to  charge  as 
requested.  Held,  that  the  remark  could  not  be  construed  as  a  refusal  to 
charge  the  request  as  a  legal  proposition,  but  only  that  as  a  question  of 
fact;  the  ownership  of  the  carriage  and  horses  and  the  employment  of 
the  coachman  could  not  be  separated,  and  that  the  form  of  the  excep- 
tion did  not  change  the  effect    of    the  decision. 

Sloane  v.  Elmer  (1  Hun,  310)  reversed. 

(Argued  February  2, 1876;  decided  February  15,  1876.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  reversing  a  judgment 
in  favor  of  plaintiflf,  entered  upon  a  verdict  and  granting  a 
new  trial.    (Reported  below,  1  Hun,  310.) 

The  nature  of  the  action  and  the  facts  are  set  forth  suffi- 
ciently in  the  opinion. 

A.  R.  Dyett  for  the  appellant.  The  court  properly 
refused  to  charge  as  requested.  (10  N.  T.,  489,  499 ;  11  id., 
679  ;  43  id.,  216;  2  Abb.  Ot.  App.  Dec,  480.)  In  finding 
the  verdict  for  plaintiflf,  the  jury  necessarily  found  that  the 
carriage  and  horses  belonged  to  him,  and  so  necessarily  found 
defendant  guilty  of  willful  falsehood,  and  the  maxim  ^^faUu% 
in  una,  fdUus  in  oniniius  "  applies.  (29  N".  T.,  471,  492 ; 
id.,  523,  528-531 ;  40  id.,  1,  2-44;  id.,  172;  1  Hun,  307;  4 
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Barb.,  571,  587 ;  55  id.,  293,  296-29T.)  No  error  was  com- 
mitted which  called  for  a  reversal  of  the  judgment.  (14  Barb., 
259,  303,  310,  376;  6  id.,  436;  3  Hill,  287-288;  7  Wend., 
160;  35  Barb.,  651-652;  15  N.  Y.,  409,  413;  16  id., 
407,  412,  413;  47  id.,  286;  13  Barb.,  510,  521;  34  id., 
358,  360-361.)  The  General  Term  erred  in  granting  a  new 
trial.  (13  Barb.,  520;  2  id.,  216;  16  id.,  386,  391;  2 
Comst.,  193.) 

Amasa  J,  Parker^  for  the  respondent.  It  was  not  error 
for  the  General  Term  to  grant  a  new  trial.  {Quarman  v. 
Burnet,  6  M.  &  W.,  449,  509,  510;  Hughs  v.  Boyevy  9 
Watts,  556 ;  Weyiant  v.  N.  Y.  and  H.  R.  R.  Co.,  3  Duer, 
360  ;  Story  on  Agency  [7th  ed.],  §§  453  a,  453  5.) 

Church,  Ch.  J.  This  action  was  brought  to  recover 
damages  for  an  injury  to  plaintiff's  wife,  by  a  collision 
between  the  carriage  of  the  plaintiff  and  that  of  the  defend- 
ant, alleged  to  have  been  caused  by  the  negligence  of  the 
coachman  driving  the  latter.  The  principal  contest  on  the 
trial  was  whether  the  establishment  which  it  was  alleged 
produced  the  collision  belonged  to  the  defendant  or  to  his 
daughter,  Mrs.  Hunt.  It  was  conceded  that  the  defendant 
had  owned  the  carriage  and  horses  and  employed  the  coach- 
man, but  it  was  claimed  that  sometime  previous  to  the  acci- 
dent he  had  sold  the  horses  and  carriage  to  his  son,  and  that 
the  latter  had  sold  them  to  the  daughter,  Mrs.  Hunt. 

At  the  close  of  the  charge,  the  case  states  that,  "  defend- 
ant's counsel  requests  the  court  to  charge :  ^  if  they  find  this 
coachman  was  not  the  servant  of  the  defendant  but  was  in 
the  employ  of  Mrs.  Hunt,  they  cannot  find  for  the  plaintiff," 
and  that  the  court  remarked  that  he  did  not  see  how  he  could 
separate  the  two  things  on  the  evidence  in  the  case.  The 
defendant's  counsel  excepted  to  the  refusal  of  the  court  to 
charge  as  requested.  The  proposition  of  law  contained  in 
the  request  was  undoubtedly  correct ;  and  if  the  true  con- 
struction of  what  took  place  is  that  the  judge  refused  to 
charge  it  as  a  legal  proposition,  or  if  the  jury  were  misled 
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in  respect  to  it  the  General  Term  was  clearly  right  in  levei's- 
ing  the  judgment.  But  is  that  the  proper  construction  t 
All  the  evidence  on  the  trial  connected  the  ownership  of  the 
carriage  and  horses  with  the  employment  of  the  coachman. 
There  was  no  claim  on  the  part  of  the  defendant,  or  Mrs. 
Hunt,  or  any  of  the  witnesses,  that  the  employment  of  the 
coachman  was  separate  from  the  ownership  of  the  carriage 
and  horses ;  and  it  was  assumed  that  the  two  things  went 
together.  True,  the  defendant  testified  generally  that  he 
sold  the  carriage  and  horses,  and  discharged  the  coacliman ; 
and  Mrs.  Hunt  testified  that  she  owned  the  former  and 
emploj^ed  the  latter.  The  coachman  testified,  on  his  direct 
examination,  that  he  drove  for  Mrs.  Hunt  at  the  time  of  the 
accident ;  but  on  his  cross-examination  he  stated  that  when 
he  was  first  employed  he  went  to  defendant's  house  and  saw 
Mrs.  Hunt,  and  she  told  him  to  come  around  in  the  evening 
and  see  her  father ;  that  he  went  around,  and  then  said  that 
he  did  not  know  who  did  hire  him,  but  that  Mrs.  Hunt 
always  paid  him,  and  that  no  other  arrangement  was  ever 
made  with  him.  This  was  previous  to  the  alleged  sale  of  the 
horses  and*  carriage ;  and  there  is  no  dispute  but  that  this 
hiring  of  the  coachman  was  by  or  for  the  defendant ;  and 
there  is  no  evidence  that  there  was  any  other  or  diflerent 
employment.  Mrs.  Hunt  resided  with  the  defendant  and 
was  in  the  habit  of  paying  the  servants  and  other  bills  for 
him.  The  sale  of  the  carriage  and  horses  was  claimed  to  be 
colorable,  and  that  the  establishment  was  used  in  the  family 
the  same  as  before ;  and  the  evidence  was  principally  directed 
to  that  question,  the  employment  of  the  coachman  being 
regarded  as  an  incident  to  the  ownership  of  the  carriage  and 
horses.  The  judge  charged  the  jury  that  if  the  defendant 
did  not  own  the  carriage  and  horses  no  recovery  could  bo 
had ;  and  the  case  was  submitted  on  that  question,  assuming 
as  the  parties  had  assumed  throughout  the  trial,  that  the 
employment  of  the  coachman  depended  upon  the  decision  of 
that  question. 
When  the  judge  remarked  that  he  could  not  see  how  the 
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two  things  could  be  separated,  did  he  intend  to  say,  as  mat- 
ter of  law,  that  the  request  was  not  correct,  or  only  that 
under  the  evidence,  as  a  question  of  fact,  the  ownership  of 
the  carriage  and  horses  and  the  employment  of  the  coachman 
could  not  be  separated  ?  It  seems  to  me  that  this  was  all  he 
intended  to  say.  A  verdict  that  the  defendant  owned  the 
carriage  and  horses  and  that  the  driver  was  in  the  employ  of 
Mrs.  Hunt,  would  be  contrary  to  the  theory  of  both  parties 
and  inconsistent  with  all  the  evidence  in  the  case.  Nor  do  I 
think  that  the  jury  could  have  been  misled.  If  the  judge 
had  formally  assented  to  the  proposition,  he  would  have  been 
fully  justified  in  stating  that  the  question  depended  upon  the 
ownership  of  the  carriage  and  horses,  and  that  the  two  things 
were  inseparably  connected  by  the  evidence.  The  jury  must 
have  so  understood  the  remark  made.  The  exception  to  the 
refusal  of  the  judge  to  charge  as  requested  cannot  change  the 
effect  of  the  decision  intended  to  be  made.  The  jury  must 
have  found  by  their  verdict  that  the  carriage  and  horses 
belonged  to  the  defendant,  and  this  necessarily  involved  the 
employment  of  the  coachman. 

The  order  of  the  General  Term  must  be  reVersed  and 
judgment  entered  on  verdict  affirmed,  with  costs. 

All  concur ;  except  Folgeb,  J.,  not  sitting. 

Order  reversed  and  judgment  accordingly. 


109  550    FosTBB  MossB,   Appellant,  t;.   Boman  H.  Gleason  et  al., 
|iJ5  "gl  Bespondents* 

One  who  purchases  the  interest  of  a  partner  in  a  firm  acquires  simply  ,a 
right  to  an  accounting  in  respect  to  the  partnership  effects  and  to  a 
share  of  the  surplus  remaining  after  pa3rment  of  the  partnership  debts, 
deducting  any  balance  that  may  be  due  from  the  vendor  to  his  copart- 
ners upon  an  accounting. 

Where  a  member  of  a  firm  transfers  hid  interest  therein  to  a  third  person, 
who  is  received  into  the  firm  as  a  partner  in  his  stead,  he  thereafter 
occupies  the  position  simply  of  sm'ety  for  the  firm  debts  to  the  extent 
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that  the  assets  of  the  firm  are  sufficient  for  their  payment.  Such  assets 
are  held  by  the  new  firm,  charged  with  a  trust  for  the  payment  of  the 
debts  of  the  oid  firm. 
M.,  R.  and  G.  were  partners.  G.,  with  the  consent  of  his  copartners,  sold 
out  his  interest  to  B.,  who  assumed  all  the  liabilities  of  G.  as  a  partner, 
and  was  received  into  the  firm  in  his  stead.  The  wife  of  G.  at  the  time 
held  a  note  made  by  the  firm.  M.  &  R.  subsequently  acquired  the  inter- 
est of  B.  At  the  time  of  these  transfers  the  firm  property  was  sufficient 
to  pay  all  its  debts.  G.  procured  the  note,  then  past  due,  and  transferred 
it  to  M.  in  payment  of  a  debt  due  to  M.  individually.  M.  transferred 
the  note  to  plaintiff.  In  an  action  upon  the  note,  heldy  that  M.,  upon 
acquiring  title  to  the  note  eo  instanti,  acquired  a  right  to  a  credit  as 
between  him  and  his  partner  for  its  amount  as  so  much  paid  upon  a 
partnership  debt;  that  he  could  not  have  maintained  an  action  against 
G.,  either  upon  the  note  or  for  a  contribution,  at  least  until  he  had  first 
exhausted  the  partnership  assets  and  shown  a  deficiency;  and  that  as 
plaintiff  took  it  subject  to  all  the  equities  existing  against  it  in  the 
hands  of  M.,  he  could  not  recover. 

(Argued  February  8,  1876;  decided  February  15,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Conrt  in  the  third  judicial  department,  affirming  a  judgment 
in  favor  of  defendant  Gleason,  entered  upon  the  report  of  a 
referee.     (Reported  below,  2  Ilun,  31.) 

This  action  was  brought  upon  a  promissory  note  made  by 
the  firm  of  Morss,  Reed  &  Co.,  of  which  firm  defendants  were 
the  partners. 

The  note  was  dated  January  2,  1865.  On  the  25th  Jann- 
ary,  1867,  defendant  Gleason  (who  alono  appeared  and 
answered),  with  the  assent  of  his  copartners,  sold  and  assigned 
his  interest  in  the  firm  to  one  Baker,  who  assumed  his  liabili- 
ties and  was  received  into  the  firm  in  the  place  of  Gleason. 
At  this  time  the  wife  of  Gleason  owned  and  held  the  note  in 
suit.  Baker's  interest  in  .the  firm  assets  was  subsequently 
sold  to  defendant  Burton  G.  Morss.  At  the  time  of  the 
transfers  the  firm  assets  were  more  than  sufiicient  to  pay 
the  debts.  Gleason  procured  the  note  and  transferred  it  to 
Morss  as  so  much  payment  upon  a  contract  for  the  purchase 
by  him  from  Morss  of  certain  real  estate,  and  the  amount 
was  indorsed  upon  the  agreement.     In  July,  1870,  and  long 
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after  the  maturity  of  the  note,  Morss  aBsigned  it  to  plain- 
tiff. 

Amasa  J.  Parker  for  the  appellant.  The  property  of  the 
old  firm  passed  into  the  hands  of  the  new  firm,  stripped  of  all 
equitable  liability  for  the  payment  of  debts  outstanding,  as 
far  as  Gleason  is  concerned.  {Sage  v.  ChoUary  21  Barb.,  698 ; 
Story  on  Part.,  §§  97,  326,  858,  869 ;  JSb  parte  Ruffin^  6  Ves., 
119.)  The  transfer  of  the  note  to  Gleason  was  not  and 
did  not  operate  as  a  payment  of  it,  nor  did  the  transfer  of 
the  note  to  Morss  operate  as  a  payment  or  extinguishment 
of  it.  {Smith  V.  Lasher^  6  Cow.,  688 ;  Sherwood  v.  Barton^ 
86  Barb.,  284.)  A  retiring  partner  is  still  liable  for  the  debts 
of  the  firm,  though  he  retire  with  the  consent  of  the  other 
members  of  the  firm.  (Pars,  on  Part.,  424,  437  [2d  ed.].) 
Whether  the  taking  of  the  note  by  Morss  was  a  payment  or 
purchase  depended  entirely  on  his  intent.  (Pars  on  Cont., 
142,  note  i;  RuaseU  v.  Austin^  1  Paige,  192 ;  Champney  v. 
Coope^  32  N.  Y.,  643,  649  ;  Bascam  v.  Smithy  34  id.,  320 : 
Bealer  v.  Mayer,  19  0.  B.  [N.  S.],  76.) 

J.  L  Werner  for  the  respondents.  The  interest  Gleason 
sold  to  Baker  was  confined  to  his  interest  in  the  surplus 
property  and  effects  of  the  firm  after  payment  in  full  of  all 
its  existing  debts  and  liabilities.  {JUenagh  v.  WhittveU^  62 
N.  T.,  146 ;  Story  on  Part,  §  97,  and  notes.)  The  balance 
of  Gleason's  interest  not  sold  to  Baker  remained  in  the  hands 
of  his  late  associates  as  a  fund  pledged  to  the  payment  and 
satisfaction  of  his  proportion  of  the  old  firm  debts  and  liabili- 
ties, and  Morss  and  Eeed  had  an  exclusive  lien  upon  this 
fund  for  the  purposes  of  such  payment  and  satisfaction.  (8 
Kent's  Com.,  66,  80 ;  Story  on  Part.,  §§  326,  441 ;  62  N. 
Y.,  146;  Adams'  Doctrine  of  Eq.  [ed.  of  1873],  243,  483, 
note  2.)  Morss  and  Eeed  were  clothed  with  a  trust  to  apply 
such  joint  property  to  the  payment  and  satisfaction  of  the 
joint  debts  and  liabilities.  (62  N.  Y.,  169 ;  Story  on  Part, 
§  360.) 
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Allien,  J.  By  the  transfer  from  Gleason  to  Baker  of 
his  interest  in  the  property  and  assets  of  the  firm  of  Morss, 
Bced  &  Co.,  Baker  only  acquired  a  right  to  an  account- 
ing, in  respect  to  the  partnership  efiects,  and  to  the  sur- 
plus that  should  remain  after  the  payment  of  the  partner- 
ship debts,  and  any  balance  that  might  be  due  from  Gleason 
to  his  copartners  upon  an  accounting  between  them.  By 
such  transfer,  the  partnership  of  Morss,  Reed  &  Co.,  as  that 
firm  had  been  theretofore  constituted,  was  dissolved,  and  by 
the  acceptance,  by  the  remaining  partners,  of  Baker,  as  a 
member  of  the  firm,  a  new  partnership  was  created,  in  which 
Baker  was  substituted  for  Gleason,  the  retiring  partner. 
From  that  time  the  partnership  property  and  efiects  were 
held  by  the  new  firm,  charged  with  a  trust  for  the  payment 
of  the  firm  debts,  including  that  for  which  this  action  is 
brought ;  and  the  retiring  partner,  Gleason,  occupied  the 
position  of  a  surety  for  the  debts  existing  against  the  firm,  of 
which  he  had  been  a  member,  to  the  extent  that  the  assets  of 
the  firm  were  suflicient  for  their  payment  and  discharge.  As 
the  referee Jias  found  upon  suflScient  evidence  that  the  per- 
sonal effects  of  the  firm  were  more  than  sufficient  to  pay  all 
its  debts,  not  only  at  the  time  of  the  transfer  from  Gleason  to 
Baker,  but  also  at  the  subsequent  time  when  the  remaining 
partners  Morss  and  Reed  acquired  the  interest  of  Baker 
therein,  it  follows  that,  as  between  Gleason  and  his  former 
partners  Morss  and  Reed,  Gleason  was  a  surety  only  in 
respect  of  all  the  debts  of  the  firm  of  which  he  had  been  a 
member,  and  that  the  assets  of  the  firm  were  primarily 
liable  for  their  payment,  and  that  he  could  have  com- 
pelled their  application  to  that  purpose,  and  Morss  and 
Reed  could  not  have  compelled  a  contribution  from '  him 
for  the  payment  of  any  of  such  debts  without  showing  that 
the  partnership  assets  had  been  applied  to  their  payment  and 
were  exhausted.  This  result  follows,  necessarily,  from  the 
principles  adjudged  by  this  court  in  Menagh  v.  WhitweU 
(62  N.  Y.,  146),  in  which  case  the  rules  governing  the  rights 
and  liabilities  of  partners,  as  between  each  other,  upon  the 
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transfer  by  one  of  his  interest  in  the  partnership  effects, 
and  the  consequent  dissolution  of  the  copartnership, 
were  considered,  and  an  elaborate  discussion  of  those  prin- 
ciples, and  a  review  of  the  authorities,  would  be  out  of 
place  at  this  time.  The  general  doctrine  is  recognized  \>y 
elementary  writers,  and  is  well  settled  by  authority. 
{Savage  v.  Putnam^  32  N.  T.,  501 ;  Story  on  Partnership, 
§§  97,  360 ;  3  Kent's  Com.,  65 ;  Marquand  v.  N.  T.  Mfg. 
Co.^  17  J.  E.,  625.)  When  therefore,  Gleason,  in  payment 
of  his  debts  to  Morss,  procured  the  transfer  to  his  former 
partner  Morss,  of  the  note  in  suit,  upon  which  all  were  liable 
as  partners  in  solido  to  the  holder  of  the  note,  but  in  respect 
of  which  Gleason  was,  as  between  himself  and  Morss  and 
Reed,  the  other  makers,  qxujsi  surety,  and  for  the  pay- 
ment of  which  Morss  and  Reed  were  the  trustees  of  an 
ample  fund,  Morss  eo  instanti  acquired  and  was  entitled 
to  a  credit  as  between  himself  and  his  partner,  the  owners 
of  the  trust  property,  subject  only  to  the  charges  upon 
it  for  the  amount  of  the  note  as  so  much  paid  by  him  ; 
and  to  this  extent  his  interest  in  the  trust  fund  was  increased. 
He  could  not  have  maintained  an  action  against  Gleason  in 
any  form,  either  upon  the  note  or  for  a  contribution  as  for  so 
much  money  paid  by  him  upon  a  partnership  debt;  but  to 
entitle  him  to  any  relief  as  against  Gleason  he  would  have 
been  coiiipelled  first  to  exhaust  the  partnership  assets  and 
show  a  deficiency.  He,  in  fact,  was  not  out  of  pocket  at  any 
time  by  reason  of  the  transaction,  and  had  no  claim,  legal  or 
equitable,  against  Gleason.  The  note  was  long  past  due  at 
the  time  of  its  transfer  to  the  plaintifl^,  and  the  latter  took  it 
subject  to  all  defenses  and  to  all  equities  existing  against  it 
in  the  hands  of  Morss,  the  member  of  the  firm  from  whom 
he  received  it.  This  is  the  rule  applicable  to  all  negotiable 
instruments  transferred  after  due  or  when  dishonored. 

In  order  to  maintain  his  action  at  law  the  plaintiff  was, 
under  the  circumstances,  bound  to  show  all  that  his  trans- 
ferrer. Burton  G.  Morss,  would  have  been  compelled  to 
show  in  an  equitable  action  against  Gleason  for  contribution. 
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The  referee  rightly  held  that  the  plaintiff  did  not  acquire  by 
the  transfer  from  Burton  G.  Morss  a  right  of  action  upon  the 
note  against  Gleason,  and  that  the  complaint  should  be 
dismissed. 

Judgment  must  be  affirmed. 

All  concur ;  except  Millbb,  J.,  not  sitting. 

Judgment  affirmed. 


Henby  W.  Lanoey,  Appellant,  v.  Josiah  G.  Clabe, 

Respondent. 

Defendant  made  bis  promissory  note  for  the  accommodation  of  the  firm 
of  Lambert  &  Lincoln,  who  procured  it  to  be  discounted  and  the  pro- 
ceeds were  passed  to  their  credit.  Before  the  note  matured  Lincoln 
wrote  to  plaintiff  to  take  up  the  note  and  to  furnish  money  for  that  pur- 
pose. Plaintiff  sent  the  money  to  Lincoln  who  placed  it  in  bank  to  his  indi- 
vidual credit,  and  on  the  day  the  note  fell  due  took  up  the  note  with  his 
individual  check.  He  did  not  assume  to  act  for  plaintiff  or  ask  to  have 
the  note  transferred  to  any  one.  He  asked  to  have  the  note  protested  so 
that  he  could  hold  the  indorser  and  maker  after  protest.  He  sent  the 
note  to  plaintiff.  In  an  action  upon  the  note,  held,  that  plaintiff  did  not 
take  title  from  the  bank  but  from  Lincoln,  and  subject  to  any  defence 
against  it  in  the  hands  of  the  latter;  that  the  bank  could  not  be  made  a 
seller  without  its  knowledge  or  consent  and  did  not  transfer  the  note 
but  only  took  payment,  and  that  plaintiff  could  not  recover. 

(Argued  February  4, 1876;  decided  February  15, 1876.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  affirming  a  judgment 
in  favor  of  plaintiff  entered  upon  the  report  of  a  referee  and 
granting  a  new  trial.    (Reported  below,  3  Hun,  575.) 

This  action  was  brought  upon  a  promissory  note  made  by 
defendant,  payable  to  the  order  of  Frederick  Lambert,  who 
was  at  the  time  one  of  the  firm  of  Lambert  &  Lincoln.,  The 
note  was  made  for  the  accommodation  of  said  firm  and  was 
discounted  by  the  North  River  Bank  and  the  proceeds  passed 
to  the  credit  of  the  firm.  Soon  after  the  firm  was  dissolved, 
SiCKELS— Vol.  XIX.        27 
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Lincoln  agreeing  to  settle  up  the  firm  business.  About  a 
week  before  the  note  matured  Lincoln  wrote  to  the  plaintiff, 
who  lived  in  Canada,  asking  him  to  take  tlie  note  and  to  send 
money  to  take  it  up;  this  the  plaintiff  did.  Lincoln  depos- 
ited the  money  in  the  bank  to  his  individual  credit  and  upon 
the  day  the  note  fell  due  gave  his  check  for  the  amount 
thereof.  He  received  the  note  and  directed  the  clerk  to  have 
it  protested  "  to  hold  the  indorser  and  maker."  Kothing 
was  said  by  him  about  a  purchase  or  transfer  of  the  note  or 
that  he  was  acting  as  agent,  and  plaintiff's  name  was  not 
mentioned  nor  the  bank  informed  that  the  money  belonged 
to  plaintiff.  The  note  was  protested  and  then  sent  by  Lin- 
coln to  plaintiff.    It  was  not  canceled  by  the  bank. 

Tho8.  H.  ITubhard  for  the  appellant.  The  note  did  not 
lose  its  negotiability  when  it  matured.  {Zeavitt  v.  Putnam^ 
3  K  Y.,  494,  498 ;  St.  John  v.  Soberts,  31  id.,  441,  442.) 
A  delivery  by  the  bank  was  a  sufficient  transfer.  (2  Pars,  on 
Bills  and  Notes,  33,  37.)  Lancey's  money  paid  for  the  note 
and  gave  him  good  title  to  it.  (  Van  Allen  v.  Am.  Nat.  Bk.j 
52  N.  Y.,  1 ;  F.  and  M.  Bk.  v.  King,  57  Penn.  St.,  207.) 
Lancey  took  the  note  subject  only  to  defences  existing  against 
it  in  the  hands  of  the  bank  when  it  matured.  {Britton  v. 
HaU,  1  Hilt.,  528 ;  Corhitt  v.  Miller,  43  Barb.,  305 ;  S/tell 
V.  Tilford,  4  N.  Y.  Leg.  Obs.,  317.)  Even  if  the  bank  had 
done  nothing  showing  an  intention  to  keep  the  note  alive  as 
an  existing  obligation,  its  payment  by  Lancey  would  not 
necessarily  have  extinguished  it  but  he  might  still  have 
maintained  his  action  on  it.  (2  Pars,  on  Bills,  216 ;  Kemp 
V.  Balls,  28  E.  L.  and  Eq.,  498;  Benedict  v.  De  Groot^  1 
Abb.  Ct.  App.  Dec,  125.) 

C.  F.  Brovmior  the  respondent.  The  transaction  between 
Lincoln  and  the  bank  at  the  maturity  of  the  note  amounted 
in  law  to  a  payment  of  it.  {Easton  v.  Plumer,  32  N.  H., 
238 ;  Lazarus  v.  Gorrie,  3  Q.  B.,  459.)  Plaintiff  was  not 
a  hona  fide  holder  of  the  note  in  suit.     {Pine  v.  Smith,  11 
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Gray,  38;  Chester  v.  Dorr,  41  N.  T.,  279 ;  Bk.  of  U.  S.  v. 
Davis  J  2  Hill,  451 ;  Small  v.  Smithy  1  Den.,  583  ;  Seybel^Y. 
NaL  Curr.  Bh,  54  N.  Y.,  302.) 

Eabl,  J.  The  defendant  made  the  note  in  suit  for  the 
benefit  and  accommodation  of  theflrm  of  Lambert  &  Lincoln. 
It  was  discounted  and  the  proceeds  passed  to  their  credit  by 
the  North  Eiver  Bank.  Each  member  was  therefore  bound,  as 
to  the  maker,  to  pay  the  note,  and  thus  save  him  from  liabil- 
ity on  account  thereof.  Before  the  note  became  due  the  firm 
was  dissolved,  and  Lincoln  was  to  close  up  its  business. 
Plaintiff  lived  in  Canada,  and  Lincoln  wrote  him,  requesting 
him  to  take  up  the  note  and  furnish  the  money  for  that  pur- 
pose. Plaintiff,  a  few  days  before  the  maturity  of  the  note, 
sent  Lincoln  the  money,  which  he  placed  in  the  bank  to  his 
individual  credit.  On  the  day  the  note  fell  due  he  went  to 
the  bank,  and,  by  his  individual  check,  paid  the  note  to  the 
discount  clerk,  who  knew  at  the  time  that  it  was  an  accom- 
modation note.  He  did  not  assume  to  act  as  agent  for  any 
one,  and  did  not  ask  to  have  the  note  transferred  to  any  one, 
and  did  not  mention  plaintiff's  name  in  any  way.  It  is  true 
that  he  asked  to  have  the  note  protested  so  that  he  could 
hold  the  indorfier  and  maker,  but  he  did  not  disclose  why  he 
wanted  to  hold  them.  After  he  had  thus  paid  and  taken  it, 
he  sent  it  to  the  plaintiff.  Upon  such  a  state  of  facts,  did 
plaintiff  take  his  title  from  the  bank  or  from  Lincoln  ?  If  he 
took  it  from  the  bank,  he  took  the  place  of  the  bank,  and 
his  title  and  right  to  enforce  it  were  as  good  as  those  of  the 
bank  at  the  time  he  took  it.  But  if  he  took  it  from  Lincoln 
it  being  past  due,  he  took  it  subject  to  any  defence  defendant 
could  have  made  if  sued  by  Lincoln,  and  in  such  case  defend- 
ant's defence  would  have  been  perfect.  He  could  not  be 
successfully  sued  by  either  of  the  persons  for  whose  accom- 
modation he  made  the  note. 

Plaintiff  did  not  take  title  from  the  bank.  It  matters  not 
that  he  furnished  the  money,  and  that  Lincoln  promised  to 
use  it  in  taking  up  this  note  for  him.     It  matters  not  that 
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the  note  was  protested  so  that  the  indorser  and  maker  could 
be  held,  or  that  the  bank  did  not  intend  absolutely  to  dis- 
charge and  cancel  the  note.  The  question  is,  did  the  bank 
transfer  or  sell  the  note  to  the  plaintift'?  To  make  a  sale  or 
transfer  takes  two  parties,  one  to  sell  and  the  other  to  buy, 
and  the  bank  could  not  be  made  a  seller  without  its  knowl- 
edge or  consent.  It  was  not  bound  to  sell  or  transfer  the 
note.  All  it  was  bound  to  do  was  to  surrender  it  upon  pay- 
ment by  the  person  liable  to  pay  it.  A  seller  in  such  a  case 
incurs  some  obligation  by  the  sale,  although  he  does  not 
indorse  the  paper.  He  impliedly  warrants  that  the  paper  is 
genuine  and  all  it  purports  to  be  on  its  face,  and  he  cannot 
be  drawn  into  this  implied  warranty  without  his  consent. 
{Eastman  v.  Plumer^  32  N.  H.,  238 ;  Delaware  Bank  v. 
Jarvisj  20  N.  T.,  226 ;  Morrison  v.  Currie^  4  Duer,  T9 ; 
Aldrich  V.  Jackson^  h  E.  I.,  218;  2  Parsons  on  Notes  and 
Bills  [2d  ed.],  37.)  All  the  bank  did  in  this  case  was  to  take 
payment  of  the  note,  and  deliver  it  up  to  a  party  paying 
and  liable  to  pay,  after  protesting  it,  so  that  he  could  make 
such  use  of  it  as  as  the  law  and  the  facts  would  authorize. 
It  did  not  transfer  or  intend  to  transfer  it.  The  plaintiff, 
therefore,  took  no  title  to  it  from  the  bank,  but  he  took  it 
from  Lincoln,  and  cannot,  therefore,  enforce  it  against  the 
defendant. 

The  order  of  the  General  Term  must,  therefore,  be  aflSrmed, 
and  judgment  absolute  ordered  against  the  plaintiff,  with  costs. 

All  concur. 


^  hi;  Order  affirmed  and  judgment  accordingly. 
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Otto  J.  HiNTSRiiTSTEB,  Appellant,  v.  The  First  National 
Bane  of  Chtttenango,  Respondent. 

The  penalty  recoverable  from  a  national  bank  under  the  act  of  congress 
(U.  S.  K.  S.,  §  5108),  where  a  greater  rate  of  interest  than  is  allowed  by 
law  has  been  actoally  paid  to  and  received  by  it,  is  twice  the  amount  of 
the  interest  paid  in  excess  of  the  legal  rate,  not  twice  the  amount  of  the 
entire  interest  V 
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The  forfeitore  of  the  entire  interest  where  more  than  lawful  iDterest  is 
received  or  reserved,  attaches,  and  is  enforceable  only  in  actions  brought 
to  enforce  the  usurious  contract. 

The  provision  is  penal  in  its  character,  and  is  to  be  strictly  construed. 

The  party  entitled  to  maintain  the  action  is  entitled  to  reoover  twice  the 
amount  he  has  paid  for  usury  within  two  years  prior  to  the  commence- 
ment of  the  action,  whether  the  amount  was  paid  in  one  or  several 
payments. 

aturgess  v.  Spofwa  (45  N.  Y.,  446);  FUhw  v.  N,  Y.  a  and  K  E,  R  R, 
Co.  (46  id.,  644)  distinguished. 

It  teemi,  that  as  the  provision  of  the  act  of  the  legislature  of  this  State  of 
1870  (chap.  168,  Laws  of  1870),  amending  the  banking  law  of  the  State, 
was  intended  to  put  State  banks  upon  an  equality  with  national  banks  in 
respect  to  interest  on  loans  and  the  penalties  for  taking  usurious  inter- 
est, it  should  receive  the  same  interpretation  as  the  act  of  congress;  and 
as  an  interpretation  has  been  given  to  the  act  of  congress  by  the  United 
States  Supreme  Court  (F.  and  M.  N,  Bk.  t.  Deering,  1  Otto,  29),  the 
same  interpretation  will  be  applied  to  the  State  law.  A  debt,  therefore, 
contracted  or  obligation  given  for  a  usurious  loan  made  by  a  State  or 
national  bank  is  not  void,  but  the  forfeiture  is  limited  to  the  interest. 

The  Nai,  Bk,  of  WhitehaU  v.  Lamb  (50  N.  Y.,  »5);  The  FarrMre  Bk.  qfF. 
Y.  HaU  (5U  id.,  58)  considered  as  overruled. 

Hintermuter  v.  Fir^tNat,  Bk.  of  C,  (8  Hun,  845;  5  T.  &  C,  484)  modified. 

(Argued  February  4, 1876;  decided  February  15,  1876.) 

Appeal  from  order  of  the  General  Terra  of  the  Supreme 
Court  in  the  third  judicial  department  reversing  a  judgment 
in  favor  of  plaintiff,  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term  and  grunting  a  new  trial.  (Reported 
below  8  Hun,  345;  6  T.  &  C,  484.) 

This  action  was  brought  under  the  thirtieth  section  of  the 
national  banking  act  (U.  S.  R.  S.,  §  5198)  to  recover  twice 
the  amount  of  interest  paid  upon  three  notes,  which 
were  renewals  of  a  former  note,  and  for  twice  the  amount 
of  excess  paid  upon  a  fourth  renewal.  The  notes  were 
all  made  payable  with  interest.  The  court  found  that 
upon  each  renewal  defendant  charged  and  received  twenty 
dollars  in  addition  to  the  interest  secured  by  the  notes. 

The  court  directed  judgment  for  twice  the  amount  of  the 
entire  interest  paid  upon  the  three  renewal  notes  and  twice 
the  twenty  dollars  paid  in  excess  upon  the  last  renewal. 
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William  E.  Lansing  for  the  appellant.  Plaintiff  was 
entitled  to  recover  back  twice  the  amount  of  the  interest 
paid.  (Nat.  Cnrr.  Act,  §  30  ;  §  5198  K.  S.  of  U.  S ;  3  R.  S. 
[5th  ed.],  72,  §  1 ;  Barker  v.Whiie^  3  Keyes,  495  ;  Macosa  v. 
Liverpool^  etc,  Ins,  Co,,  35  N.  Y.,  326;  Loeshich  v.  Bald- 
win, 38  id.,  326.)  Section  30  of  tlie  national  currency  act  (§ 
5198  of  the  R.  S.  of  the  U.  S.)  is  in  full  force  in  this  State. 
{F,  and  M.  Nat.  Bk.  of  Buffalo  v.  Deering,  U.  S.  Sup. 
Ct. ;  Tiffany  v.  Nat.  Bk.  Stale  of  Missouri^  18  Wall.,  409.) 

D.  D.  Walrath  for  the  respondent.  This  action  cannot  be 
maintained.  {Browii  v.  Seco7id  Nal.  Bk.  of  Buffalo,  72 
Penn.  St.,  209.)  Plaintiff  could  recover  only  one  penalty  for 
all  acts  committed.  {Sturgess  v.  Spofford,  45  N.  Y.,  446 ; 
Fisher  v.  N.  Y.  C.  and  H.  R.  R.  R.  Co.,  46  id.,  644;  Foote 
V.  N.  T.  a  and  R.  R.  R.  R.  Co,,  50  id.,  693.) 

Allen,  J.  The  Supreme  Court  of  the  United  States  hav- 
ing given  an  interpretation  to  the  act  of  congress  regulating 
the  interest  which  may  be  lawfully  taken  by  national 
banks,  and  declaring  the  penalties  for  demanding  or  receiv- 
ing  interest  at  a  greater  rate  than  that  allowed  by  law, 
adverse  to  the  views  of  this  court,  as  expressed  in  Ths 
National  Bank  of  Whitehall  v.  Lamb  (50  N.  Y.,  95),  neither 
that  case  nor  that  of  The  Farmers^  Bank  of  Fayetteville  v. 
Hale  (59  N.  Y.,  53)  can  be  longer  considered  as  furnishing  a 
rule  for  decision  in  cases  within  the  principle  of  the  adjudi- 
cation by  the  Federal  court.  The  decisions  of  that  court  in 
all  matters  of  Federal  jurisprudence  and  of  the  interpreta- 
tion of  the  acts  of  congress,  are  paramount  to  and  binding 
upon  all  other  courts. 

The  judgment  in  The  Farmeri  Bank  of  FayetteviUe  v. 
Hale  was  a  necessary  sequence  of  that  in  the  case  of  Lamb, 
the  statute  of  the  State  being  in  all  respects  a  transcript  of 
the  act  of  congress,  and  both  received  the  same  interpreta- 
tion. But  by  the  authoritative  decision  of  the  court  at  Wash- 
ington, the  act  of  congress  receiving  a  different  interpreta* 
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.tion  from  that  which  we  thought  it  would  bear,  it  follows, 
that  in  order  to  give  eflTect  to  the  evident  intention  of  the 
legislature  of  this  State,  the  statute  enacted  in  1870  to 
put  the  State  banks  upon  an  equality  with  the  national 
banks  should  have  the  same  interpretation  and  eifect  as  is 
given  to  the  act  of  congress.  Any  other  interpretation 
would  do  violence  to  the  clearly  expressed  will  of  the  legis- 
lature, do  injustice  to  the  State  institutions,  and  give  undue 
effect  to  the  legislation  of  congress  so  far  as  it  is  hostile  to 
the  State  banks.  Both  cases  may,  therefore,  be  regarded  as 
overruled. 

The  plaintiff  was,  upon  the  facts  found  by  the  trial  court, 
entitled  to  a  judgment  for  the  penalty  given  by  the  act  of 
congress,  when  a  greater  rate  of  interest  than  is  allowed  by 
law  has  been  actually  paid  (U.  S.  R.  S.,  §  5198)  ;  and  the  sole 
question  is  whether  the  penalty  should  be  twice  the  amount 
of  the  entire  interest  paid  or  twice  the  amount  of  the  excess 
of  legal  interest  only.  The  language  of  the  statute  is  not  so 
explicit  as  to  render  its  interpretation  free  from  diffi- 
culty. The  clause  under  which  this  action  is  brought  is 
penal  in  its  character,  and  therefore  should  be  strictly  con- 
strued ;  that  is,  not  extended  by  implication  so  as  to  give  a 
greater  penalty*  than  that  which  the  terms  of  the  act  will 
clearly  warrant.  The  first  clause  of  the  section  forfeits  the 
entire  interest  whenever  interest  greater  than  is  allowed  by 
section  5197  is  either  received  or  reserved;  but  it  would 
seem  that  this  forfeiture  attaches,  and  is  enforced  only  in 
actions  brought  upon  or  to  enforce  the  usurious  contract. 
It  limits  the  right  of  the  recovery  by  the  plaintiffs  in  such 
actions  to  the  money  actually  loaned  without  interest.  The 
other  clause  of  the  section,  in  declaring  the  penalty  which  a 
party  paying  the  illegal  interest  may  recover,  employs  differ- 
ent language.  It  enacts  that  "  in  case  a  greater  rate  of  inter- 
est has  been  paid"  than  allowed  by  law,  "twice  the  amount 
of  the  interest  thus  paid  may  be  recovered  from  the  associa- 
tion taking  or  receiving  the  same."  The  language  of  the 
act  is  satisfied  by  restricting  it  to  the  interest  paid  in  excess 
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of  the  legal  rate.  It  seemB  to  have  respect  to  '^  the  greater 
rate"  as  distinguished  from  the  entire  interest  mentioned  in 
the  first  paragraph  o£  the  section.  '^  The  greater  rate  "  does 
not  necessarily  include  the  legal  rate  of  interest,  and  when 
the  statute  declares  that  twice  the  amount  of  the  interest 
"  thus  paid  "  maj  be  recovered,  it  may  well  be  held  to  mean 
twice  the  amount  paid  as  and  for  '^  the  greater  rate "  that 
is  in  excess  of  the  lawful  interest.  With  great  hesitation  I 
incline  to  favor  this  interpret^ition  of  the  penal  clause  under 
consideration.  I  am  the  more  inclined  to  this  view  of  the 
statute  by  reason  of  the  general  character  of  the  legislation 
of  congress  in  respect  to  national  banks.  If  these  institu- 
tions are  not,  as  is  said  in  Tiffany  v.  Nut.  Bk.  of  Missouri 
(18  Wall.,  409),  "  national  favorites,"  they  have  been  greatly 
favored  by  congress  to  the  prejudice  of  the  State  banks,  and  it 
cannot  be  supposed  that  congress  would  impose  very  stringent 
burdens  or  very  heavy  penalties  upon  them  in  matters  in 
respect  to  which  they  might  come  in  conflict  with  State  banks. 
The  policy  of  the  legislation  by  congress,  as  intimated  in 
Tiffany  v.  Bank  of  Missouri  {supra\  was  to  give  advan- 
tages to  national  banks  over  their  State  oompetitors.  In  this 
view  of  the  policy  of  congress  the  lower  penalty  must  be 
assumed  to  have  been  intended  in  the  use  of  the  ambiguous 
phrase  of  the  statute.  When  the  act  forfeits  the  entire  inter- 
est, the  forfeiture  is  only  of  the  one  sum  reserved  as  interest ; 
while,  in  giving  penalty  of  twice  the  amount,  the  usurious 
interest  only  is  doubled.  If  this  is  not  so,  the  borrower 
would  be  the  gainer  by  paying  the  usurious  interest,  and 
suing  at  once  to  recover  twice  the  amount,  while  by  resisting 
payment  he  could  only  save  the  one  sum.  The  Supreme 
Court  of  Pennsylvania  have  given  the  same  interpretation  to 
the  act  of  congress,  in  Brown  v.  Tke  Second  Nai.  Bank  of 
Erie  (72  Penn.  St.  R,  209).  The  judgment  of  the  court  below 
should  have  been  a  mere  reduction  of  the  recovery  at  Special 
Term  to  the  amount  to  which  the  plaintiff  was  entitled  in 
accordance  with  these  views.  It  is  objected  that  but  one 
penalty  can  be  recovered  in  a  single  action.    The  authorities 
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to  which  reference  is  had  in  support  of  this  objection  (JStur- 
gena  v.  Spofford,  45  N.  Y.,  446 ;  Fisher  v.  N.  Y.  C.  and  H. 
JS.  Ji.  H.  Co.^  46  id.,  644),  and  other  cases  to  which  reference 
might  be  made,  were  decided  upon  the  peculiar  language  of 
the  acts  giving  the  penalties.  The  act  of  congress  under 
which  this  action  is  brought  regulates  the  recovery  by  the 
amount  illegally  received  and  taken,  and  does  not  give  a 
iized  sum  as  an  arbitrary  penalty,  and  the  party  entitled  to 
maintain  the  action  is  entitled  to  recover  within  the  terms  of 
the  act  twice  the  amount  which  he  has  paid  for  usury  within 
two  years  prior  to  the  commencement  of  the  action,  whether 
the  amount  has  been  paid  in  one  or  several  payments. 

The  order  of  the  General  Term  of  the  Supreme  Court 
fihould  be  modified  and  the  judgment  of  the  Special  Term 
reversed,  and  a  new  trial  granted,  costs  to  abide  the  event, 
unless  the  plaintiff  stipulates  to  reduce  the  recovery  to  $160 
for  the  penalty ;  and  in  case  he  so  stipulates,  the  judgment  to 
be  affirmed  for  that  amount,  without  costs  to  either  party  in 
this  court. 

All  concur. 

Judgment  accordingly. 


Boss  CoNLiN,  Eespondent,  v.  Mabt  A.  Cahtibell,  Appellant. 

In  order  to  charge  the  separate  estate  of  a  married  woman  with  a  debt  it 
is  not  necessary  that  there  be  a  specific  agreement  to  that  effect.  The 
intent  may  be  inferred  from  the  surrounding  circumstances. 

Defendant,  a  married  woman,  lived  separate  and  apart  from  her  husband. 
She  had  a  separate  estate  and  supported  herself.  Plaintiff  did  veork  as 
seamstress,  under  a  contract  with  her,  for  herseUf  and  children.  Defend- 
ant, before  the  work  was  done,  informed  plaintiff  that  she  had  a  separate 
estate,  and  plaintiff  testified  she  trusted  her  for  that  reason.  Defendant 
promised  to  pay  when  she  received  her  rents.  In  an  action  to  recover 
for  the  work,  held,  that  the  evidence  was  sufficient  to  authorize  a  find- 
ing of  an  intent  to  charge  defendant's  separate  estate  and  to  sustain  a 
judgment  against  her. 

(Argued  February  7,  1876;  decided  February  15, 1876.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York, 
aflSrming  a  judgment  in  favor  of  plaintiff  of  the  Seventh 
District  Court  of  the  city  of  New  York. 

This  action  was  for  work  and  labor.  The  defence  was 
coverture.  Defendant  was  a  married  woman,  but  lived  sepa- 
rate and  apart  from  her  husband.  She  had  a  separate  estate 
and  supported  herself  and  her  children  with  the  rents  and 
profits.  Her  husband  did  nothing  for  her  support.  Plain- 
tiff was  a  seamstress  and  was  employed  by  defendant  to  make 
dresses  for  her  and  her  children.  Before  plaintiff  went  to 
work  she  was  advised  by  defendant  that  she  had  a  separate 
estate  —  that  she  owned  the  house  —  and  plaintiff  testified  she 
trusted  her  because  she  thus  learned  that  she  had  property. 
Defendant  promised  to  pay  when  she  got  her  rents. 

At  the  close  of  the  evidence  defendant's  counsel  moved  to 
dismiss  the  complaint,  on  the  ground  that,  as  defendant  was  a 
married  woman,  the  action  could  not  be  maintained.  The 
motion  was  denied. 

Henry  H.  Morange  for  the  appellant.  The  work  done  did 
not  benefit  defendant's  separate  estate  and  plaintiff  could  not 
recover  for  it.  {Second  Nat,  Bk.  of  Watkins  v.  Miller j  1 N.  Y. 
W .  Dig.  No.  23,  p.  525.)  An  intention  to  charge  her  separate 
estate  could  not  be  inferred  from  defendant's  promise  to  pay. 
( Weir  V.  Groat^  4  Hun,  193 ;  Man.  B.  and  M.  Co.  v.  Thomp- 
son^ 58  N.  Y.,  80 ;  Mason  v.  Scott^  55  id.,  251.)  Defendant's 
husband  was  liable  for  necessaries  furnished  her,  although  she 
had  a  separate  estate.  {Tale  v.  Dederer^  18  N.  Y.,  276;  22 
id.,  450;  Com  Ex.  Ins,  Co.  v.  Bahcock,  42  id.,  613;  39  id., 
248 ;  12  J.  E.,  248.) 

J.  Ilomer  Hildreth  for  the  respondent.  Plaintiff  was  enti- 
tled to  recover.  (2  Story's  Eq.  Jur.,  §§  1400,  1401,  p.  626 ; 
2  Eoper  on  Hus.  and  Wife,  chap.  21,  §  3,  pp.  243,  244,  note; 
id.,  chap.  22,  §  4,  pp.  305-307;  Johnson  v.  Oallaglier^  7  Jur. 
[N.  S.],  273;  1  W.  &  T.  L.  Cas.  in  Eq.,  324;  Jacques  v.  M. 
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K  Church,  17  J.  R.,  648;  10  Paige,  343  ;  Yale  v.  Dederer, 
18  N.  Y.,  272 ;  BaUin  v.  Dillaye,  37  id.,  35 ;  Gardner  v. 
Oardner,  7  Paige,  112;  Curtis  v.  Fngle,  2  Sandf.,  287; 
White  V.  McNett,  33  N.  T.,  371 ;  Corn  Ex.  Ins.  Co.  v.  BaJh 
cock,  42  id.,  645 ;  Southwick  v.  Southwick,  9  Abb.  [N.  S.], 
109;  Eelty  v.  Long,  4  K  T.  S.  C,  163;  Foster  v.  Conger, 
61  Barb.,  145.)  As  defendant  Imd  no  suitable  allowance 
secured  to  her  by  her  husband  she  had  a  right  to  act  as  his 
agent,  as  far  as  necessary,  to  charge  her  separate  estate  for 
necessaries  for  her  and  her  children.  (2  Story's  Eq.  Jur., 
§  1400,  p.  622.)  Defendant  having  voluntarily  separated 
from  her  husband  more  than  three  years  before  this  suit  was 
commenced,  she  will  be  considered  and  treated  as  a  feme  sole, 
{Rhea  v.  Rhenner,  12  Wheat,,  478 ;  1  Pet.,  105 ;  Chapma/n 
V.  Lemon,  11  How.,  235 ;  69  Barb.,  376 ;  4  Mete,  478 ) 

Miller,  J.  The  defendant  lived  separate  and  apart  from 
her  husband.  She  had  separate  property  of  her  own,  and  he 
did  not  support  her.  The  contract  of  the  plaintiff  was  made 
with  her,  and  the  work  done  was  for  herself  and  children. 

She  had  informed  the  plaintiff  that  she  had  property  of 
her  own  before  the  work  was  done,  and  the  plaintiff  swore 
she  trusted  her  for  that  reason.  After  the  debt  was  contracted 
she  promised  to  pay  it  as  soon  as  she  got  her  rents,  and  the 
proof  shows  that  she  received  rents  on  account  of  her  separate 
property. 

It  is  true  the  defendant  did  not  agree  specifically  to  charge 
her  separate  estate  with  the  debt,  but  the  surrounding  circum- 
stances are  such  as  to  lead  to  the  inevitable  inference  that  this 
was  her  intention.  It  may  well  be  that  a  married  woman, 
thus  situated,  might  render  herself  liable,  where  the  facts 
indicate,  as  was  the  case  here,  that  she  was  living  alone  and 
separate  from  her  husband,  supporting  an  independent  estab- 
lishment, and  maintaining  herself  and  family  without  any 
regard  to  him.  Although  a  rigid  scrutiny  should  be  exer- 
cised, to  see  that  the  rights  of  a  married  woman  are  not 
frittered  away  by  drawing  erroneous  conclusions  from  the 
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circumstances  Burrounding  her,  there  is  sufficient  evidence 
here  to  warrant  the  inference  that  she  intended  to,  and  actu- 
ally did,  charge  her  estate  for  the  plaintiff's  demand.  The 
labor  performed  was  directly  for  her  benefit  and  the  contract 
was  with  her  alone. 

As  the  case  stood  the  judgment  was  fully  justified,  and  as 
it  is  upheld  by  the  decisions  of  the  courts,  it  must  be  affirmed, 
with  costs. 

All  concur. 

Judgment  affirmed. 
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Elijah  F.  Greene  and  Henby  Deal,  Appellants  v.  John 
K.  Wabnick,  Respondent,  impleaded,  etc. 

An  assignee  of  a  mortgage  takes  it  not  only  subject  to  aU  the  equities 
existing  between  the  parties  to  the  instrument,  but  to  the  equities  wliich 
third  persons  could  enforce  against  the  assignor. 

Mbare  v.  Metropolitan  Bank  (55  N.  Y.,  41)  distinguished. 

The  provision  of  the  recording  act  (1  R.  S.,  756,  §  1),  declaring  every  con- 
veyance of  real  estate  void,  as  against  a  subsequent  honafde  purchaser 
of  the  same  real  estate,  does  not  apply  where  two  mortgages  are  executed 
at  the  same  time,  as  neither  one,  although  first  recorded,  is  a  subsequent 
conveyance. 

The  only  effect  of  recording  the  assignment  of  a  mortgage,  is  to  protect 
the  assignee  from  a  subsequent  sale  of  the  same  mortgage;  if  the  assign- 
ment be  not  recorded,  it  is  void  as  against  a  subsequent  purchaser  of  the 
same  mortgage. 

B.  executed  at  the  same  time  two  mortgages  on  certain  real  estate,  one  to  M. 
G.,  and  one  to  D.,  which  it  was  understood  were  to  be  equal  liens  and  to 
be  recorded  at  the  same  time.  M.  G.'s  mortgage  was  first  recorded,  and 
after  D.'s  mortgage  was  recorded,  was  assigned  to  E.  G.,  and  by  him 
assigned  to  W.,  both  being  bona  fide  purchasers  for  value,  without  notice 
of  the  circumstances.  EM,  that  W.  took  his  a^gnment.  subject  to  all 
the  equities  as  between  M.  G.  and  D.,  and  could  claim  no  priority  of 
lien  because  of  his  mortgage  being  first  recorded;  that  M.  G.  was  not  a 
subsequent  purchaser  within  the  recording  act,  and  even  if  W.  could, 
by  virtue  of  his  assignment,  be  regarded  as  a  subsequent  purchaser  of 
some  interest  in  the  real  estate,  he  could  claim  no  preference  under  the 
statute,  as  D.'s  mortgage  was  recorded  before  the  assignments. 

Oreena  v.  Deal  (4  Hun,  703)  reversed. 

(Argued  February  8,  1876;  decided  February  16,  1876.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  affirming  an  order  of 
Special  Term  which  overruled  exceptions  to,  and  confirmed, 
the  report  of  a  referee  determining  conflicting  claims  to  sur- 
plus moneys  arising  from  sale  under  judgment  in  foreclosure. 
(Reported  below,  4  Hun,  703.) 

The  referee  found  the  following  facts  among  others : 
That  on  the  16th  day  of  May,  1872,  the  defendants  Henry 
Deal  and  Mary  0.  Greene  conveyed  by  warranty  deeds,  bear- 
ing date  on  said  day,  the  premises  mentioned  and  described 
in  the  complaint,  to  Amos  S.  Brown,  subject  to  certain  liens, 
among  them  plaintiff's  mortgage ;  and  said  Brown,  to  secure  the 
payment  of  a  portion  of  the  purchase-price  thereof,  made  and 
executed  two  mortgages  bearing  even   date,  to  wit,  May  16, 

1872,  each  for  half  the  amount  unpaid.  One  of  the  said 
mortgages  was  delivered  to  Henry  Deal,  and  at  the  same  time 
the  other  was  delivered  to  Mary  C.  Greene.  That  it  was 
understood  and  agreed  by  and  between  said  Henry  Deal  and 
said  Mary  C.  Greene  at  the  time  of  the  delivery  of  the  said 
mortgages  to  them,  respectively,  that  said  mortgages  should 
be  and  were  equal  liens  in  all  respects  upon  the  premises. 
That  the  said  mortgage  so  delivered  to  Mary  C.  Greene  was 
duly  recorded  in  the  office  of  the  clerk  of  Montgomery  county 
on  the  18th  day  of  May,  1872,  at  three  o'clock  in  the  after- 
noon. That  the  mortgage  so  delivered  to  Henry  Deal  was 
duly  recorded  in  the  office  of  the  clerk  of  Montgomery  county 
on  the  18th  day  of  May,  1872,  at  three  o'clock  and  fifteen 
minutes  in  the  afternoon.  That  on  the  4:th  day  of  Septem- 
ber, 1873,  the  said  Mary  C.  Greene,  by  an  assignment  in 
writing,  assigned  and  transferred  to  Elijah  P.  Greene  her 
said  mortgage,  which  assignment  was  duly  recorded  in  Mont- 
gomery county  clerk's  office  on  the  15th  day  of  September, 

1873.  That  said  Elijah  P.  Greene,  as  such  assignee,  was  a 
bona  fide  purchaser  without  notice  as  to  the  agreement  that 
the  mortgage  executed  by  said  Brown  to  said  Deal  should  be 
an  equal  Hen  with  said  mortgage.  That  on  the  4th  day  of 
May,  1874,  the  said  Elijah  P.  Greene,  for  a  valuable  consid- 
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eratioD,  duly  assigned  and  transferred  to  defendant  John  K. 
Warnick  his  said  mortgage,  which  said  assignment  has  not 
been  recorded.  That  Warnick  is  the  bona,  fide  purchaser  and 
owner  of  said  mortgage,  without  notice  of  any  of  the  circum- 
stances which  would  have  defeated  its  legal  preference  over 
the  mortgage  executed  to  said  Deal  had  it  remained  in  the 
hands  of  the  original  mortgagee,  Mary  C.  Greene. 

As  conclusion  of  law  the  referee  found  that  Warnick  was 
entitled  to  the  balance  of  the  surplus  money,  after  paying  the 
liens  prior  to  the  two  mortgages  above  described. 

F.  S.  Wesibrook  for  the  appellant.  As  to  Henry  Deal  and 
Mary  C.  Greene  the  recording  acts  did  not  apply,  and  neither 
could  gain  priority  by  having  his  or  her  mortgage  recorded 
first.  {Jones  v.  Phelps^  2  Barb.  Oh.,  440 ;  Fort  v.  Burch^  5 
Den.,  184 ;  1  R.  S.,  756,  §  1 ;  How.  Ins.  Co.  v.  HaUey,  8  N. 
Y.,  271.)  The  assignees  of  Mary  C.  Greene's  mortgage  gained 
no  priority  by  their  assignments.  {Trustees  Un.  C6L.  v. 
Wheeler,  61  K  Y.,  88;  Ely  v.  McNighU  30  How.,  97; 
Mickles  v.  Tovmsend,  18  N.  Y.,  575;  Jackson  v.  Post,  15 
Wend.,  25 ;  Van  Benssdaer  v.  Clark,  17  id.,  25 ;  5  Den., 
187.)  These  assignees  were  charged  with  direct  notice  that 
the  two  mortgages  stood  equal,  or  they  were  bound  to  inquire 
and  ascertain  the  status  of  the  two  mortgages.  (4  Kent,  179 
[m.  p.]  ;  Williamson  v.  Brown,  15  N.  Y.,  354 ;  Tuttls  v. 
Jackson,  6  Wend.,  226.)  Notice  to  their  attorney  was  notice 
to  them.  {IngaUs  v.  Morgan,  10  N.  Y.,  178.)  Neither 
mortgage  was  recorded  ahead  of  the  other.  (1  R.  S.,  760, 
§§  24,  25.) 

Martin  L.  Stover  for  the  respondent.  Warnick  being  a 
ho7ia  fide  purchaser  without  notice  of  any  equities,  was  enti- 
tled to  protection.  {Coming  v.  Murray,  3  Barb.,  652; 
Jackson  v.  Van  Valkenhurg,  8  Cow.,  264 ;  Jackson  v.  Given, 
8  J.  R.,  136 ;  Varien  v.  Briggs,  6  Paige,  329 ;  Webster  v. 
Van  Steenburg,^6  Barb.,  212;  Wood  v.  Chapin,  13  N.  Y., 
518;  Livingston  v.  Dean,  2  J.  R.,  479;  Murray  v.  Lyll' 
burn,  id.,  441 ;  Moore  v.  Met.  Bk.,  55  N.  Y.,  41.) 
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Earl,  J.  This  is  a  controversy  between  Deal  and  War- 
nick,  appellant  and  respondent,  as  to  the  surplus  money 
arising  from  a  foreclosure  of  plaintiffs  mortgages. 

On  the  16th  day  of  May,  1872,  Henry  Deal  and  Mary  0. 
Greene,  being  the  owners,  subject  to  the  plaintiff's  mortgage, 
of  the  lands  sold  at  tlie  foreclosure  sale,  conveyed  the  same  to 
Amos  S.Brown,  anJ  received  from  him  two  purchase-money 
mortgages,  one  to  each,  for  the  same  amount.  It  was  under- 
stood by  the  mortgagees  that  the  mortgages  were  to  be  equal 
liens,  that  neither  was  to  have  priority  over  the  other,  and 
that  both  were  to  be  recorded  at  the  same  time.  On  the 
eighteenth  day  of  May  the  mortgages  were  taken  to  the 
clerk's  office,  by  the  husband  of  Mrs.  Greene,  and  delivered 
to  the  county  clerk  Ht  the  same  time ;  but  without  the  knowl- 
edge or  consent  of  Deal,  he  recorded  the  Greene  mortgage  at 
three  o'clock  p.  m.,  and  the  Deal  mortgage  fifteen  minutes 
later,  and  so  certified  on  the  back  of  the  mortgages.  In  Sep- 
tember, 1873,  Mrs.  Greene  assigned  her  mortgage  to  Elijah  P. 
Greene,  and  that  assignment  was  recorded  September  fifteenth, 
and  he  assigned  it  to  Warnick  the  respondent,  in  May,  1874; 
and  the  last  assignment  was  not  recorded.  The  referee  found 
and  reported  that  Elijah  P.  Greene  and  Warnick  were  bona 
Jlde  purchasers  of  the  mortgage  without  notice  of  the  cir- 
cumstances which  could  prevent  either  mortgage  from  taking 
preference  over  the  other  in  the  hands  of  the  original  mortga- 
gee, and  that  the  Greene  mortgage  owned  by  Warnick,  by  vir- 
tue of  its  priority  on  the  record,  had  priority  over  the  Deal 
mortgage,  and  that  the  entire  surplus  should  be  applied  thereon. 
It  is  not  questioned  that  if  Deal  and  Mrs.  Greene  still  held  the 
mortgages,  neither  mortgage  could  have  any  preference  over 
the  other,  and  they  would  be  entitled  to  share  equally  in  the 
surplus  money.  Independently  of  the  recording  act,  Mrs. 
Greene's  assignee  would  simply  take  her  place,  and  the 
mortgage  would  continue  subject  to  all  the  equities,  both 
latent  and  patent,  which  attached  to  it  before  the  assignment. 
This  must  now  be  regarded  as  the  settled  law  in  this  State, 
whatever  doubts  may  formerly  have  been  entertained. 
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It  lias  been  claimed  by  Homo  judges  and  decided  in  some 
cases,  that  the  only  application  that  can  be  made  of  the  rule 
that  an  assignee  of  a  chose  in  action  takes  it  subject  to  all 
the  equities  existing  against  it  in  the  hands  of  the  assignor, 
is  that  the  original  debtor  can  make  the  same  defence  against 
the  assignee  that  he  could  have  made  against  the  assignor. 
This  was  the  view  of  Judge  Harris,  in  Corning  v.  Murray 
(3  Barb.,  652),  and  it  was  upon  that  principle  that  he  dis- 
posed of  that  case.  But  in  Bush  v.  Lathrop  (22  N.  T.,  535) 
Judge  Denio  gave  the  question  very  thorough  consideration, 
and  after  examining  many  authorities,  reached  the  conclusion 
that  the  supposed  distinction  between  latent  equities  and 
those  existing  between  the  parties  to  the  instrument  assigned, 
had  no  foundation,  and  that  the  assignee  took  the  instrument, 
not  only  subject  to  all  the  equities  between  the  parties 
thereto,  but  subject  also  to  all  the  equities  which  third  per- 
sons could  enforce  against  the  assignor.  While  that  case  has 
to  some  extent  been  overruled  by  the  case  of  Moore  v.  The 
Metropolitan  Bank  (65  N.  Y.,  41),  the  law,  as  announced  by 
Judge  Denio,  upon  the  point  now  under  consideration,  was 
not  questioned;  and  it  has  been  approved  in  other  cases. 
All  that  was  held  in  the  latter  case  was,  that  a  wrong  appli- 
cation of  the  law  was  made  in  the  former  case.  It  was  held 
that  a  hona  fide  purchaser  for  value  of  a  non-negotiable 
chose  in  action  from  one  upon  whom  the  owner  has,  by 
assignment,  conferred  the  apparent  absolute  ownership, 
where  the  purchase  is  made  upon  the  faith  of  such  appar- 
ent ownership,  obtains  a  valid  title  as  against  the  real  owner 
who  is  estopped  from  asserting  a  title  in  hostility  thereto. 
The  decision  was  based  upon  the  doctrine  of  estoppel  which 
precluded  the  real  owner  from  asserting  his  title  against  a 
hona  fide  purchaser  from  one  upon  whom  he  had  conferred 
apparent  ownership,  and  apparent  absolute  authority  to  con- 
vey. In  Bush  V.  Laihrop^  Noble,  plaintiff's  intestate,  owned 
a  bond  and  mortgage  for  $1,400,  and  being  indebted  to  one 
Preston  in  the  sum  of  $268,  gave  him  his  note  for  that  sum, 
and  assigned   the  bond  and   mortgage   by  an   absolute  and 
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nnconditional  agsignment  to  secure  that  note.  Preston 
afterward  assigned  the  bond  and  mortgage  to  Smith  and 
Newton,  and  they  afterward  assigned  to  the  defendant  who 
paid  fall  consideration.  These  assignments  were  all  absolute 
in  form  expressing  a  full  consideration,  and  there  was  nothing 
to  impeach  the  good  faith  of  either  of  the  assignees.  Judge 
DsNio,  applying  the  law  as  above  stated,  held  that  the  snbse^ 
qnent  assignments  were  all  subject  to  Noble's  prior  equities, 
and  that  he  had  the  right  to  redeem.  Under  the  authority 
of  the  case  of  Moore  v.  The  Metropolitan  Bankj  Noble 
ought  to  have  been  held  estopped  from  asserting  his  title  to 
the  bond  and  mortgage  in  consequence  of  his  absolute  assign* 
ment  of  the  same,  by  which  he  conferred  the  apparent  own- 
ership upon  Preston,  and  apparent  authority  to  sell ;  and  so 
far  the  decision  of  that  case  must  now  be  considered  to 
have  been  erroneous.  But  in  such  a  case,  the  estoppel  can 
only  operate  against  the  party  whose  act  created  it,  and 
cannot  affect  the  rights  or  equities  of  other  persons.  In  this 
case  there  is  nothing  to  estop  Deal.  He  did  nothing  to 
induce  a  purchase  of  the  Greene  mortgage,  and  neither  by  his 
act  or  omission  misled  Warnick  or  his  assignor.  In  Schafer 
V.  ReiUy  (50  'N.  Y.,  61)  it  was  held  that  one  who  takes  an 
assignment  of  a  mortgage  takes  it  subject  not  only  to  any  latent 
equities  that  exist  in  favor  of  the  mortgagor,  but  also  subject 
to  the  latent  equities  in  favor  of  third  persons.  Judge  Allen, 
writing  the  opinion  of  the  court,  cites  with  approval  the 
opinion  of  Judge  Denio  in  Budh  v.  Lathrop^  and  says  that  it 
must,  upon  this  question,  be  regarded  ''  as  a  just  exposition 
of  the  law,  as  well  upon  principle  as  upon  authority."  The 
same  question  came  under  consideration  again  in  the  case  of 
The  Truffteee  of  Union  CoUege  v.  Wheeler j  in  the  Commission 
of  Appeals,*  and  Commissioner  Dwi&ht,  in  a  learned  opinion^ 
reviewing  the  cases,  reached  the  same  conclusion  as  to  the 
effidct  of  an  assignment  of  a  mortgage  upon  latent  equities. 
He  said :  ^'  It  is  well  settled  that  an  assignee  of  a  mortgage 
must  take  it  subject  to  the  equities  attending  the  original 

•61N.  T.,  88. 
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transaction.  If  the  mortgagee  cannot  himself  enforce  it,  the 
assignee  has  no  greater  rights.  The  true  test  is,  to  inquire 
what  can  the  mortgagee  do  by  way  of  enforcement  of  it 
against  the  property  mortgaged  ?  What  he  can  do  the 
assignee  can  do,  and  no  more."  In  the  language  of  Lord 
Thurlow,  in  Daviea  v.  Austen  (I  Yes.,  247),  often, quoted 
with  approval,  "  a  purchaser  of  a  chose  in  action  must  always 
abide  by  the  case  of  the  person  from  whom  he  buys." 

We  think,  therefore,  unless  the  Green  mortgage  has  obtained 
some  advantage  in  the  hands  of  Warnick  by  the  record,  it 
was  not  entitled  to  any  priority  over  the  Deal  mortgage,  and 
whether  it  obtained  such  advantage  will  now  be  considered. 
It  is  provided  (1  R.  S.,  756,  §  1)  that  "every  conveyance  of 
real  estate,  within  this  State  hereafter  made,  shall  be  recorded 
in  the  oflSce  of  the  clerk  of  the  county  where  such  real  estate 
shall  be  situated  ;  and  every  such  conveyance  not  so  recorded 
shall  be  void  as  against  any  subsequent  purchaser  in  good 
faith,  and  for  a  valuable  consideration  of  the  same  real  estate 
or  any  portion  thereof  whose  conveyance  shall  be  first 
recorded."  By  subsequent  provisions  (§§  36,  37,  38,  41) 
it  is  clear  that  an  assignment  of  a  mortgage  is  a  conveyance 
which  may  be  recorded  under  the  law.  An  unrecorded  con- 
veyance is  declared  void  only  as  against  a  subsequent  convey- 
ance first  recorded.  The  Greene  mortgage,  although  first 
recorded,  was  not  a  svhseqnent  conversance,  and  therefore  these 
two  mortgages,  executed  at  the  same  time,  are  not  within  the 
statute.  If  Warnick  may,  by  virtue  of  his  assignment,  be 
regarded  as  a  subsequent  purchaser  of  some  interest  in  the 
real  estate,  then  he  can  have  no  advantage  from  the  statute, 
because  Deal's  mortgage  was  recorded  before  the  assignment, 
and  although  Warnick  held  a  subsequent  conveyance  it  was 
not  first  recorded.  When  Deal's  mortgage  was  placed  upon 
record,  containing  a  clause,  as  did  the  Greene  mortgage,  that  it 
was  given  for  the  purchase-money,  it  showed  that  it  was  given 
at  the  same  time  with  the  Greene  mortgage,  and  that  neither 
mortgage  could  have  any  preference  over  the  other. 

But  the  only  effect  of  recording  an  assignment  of  a  mort. 
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gage  18  to  protect  the  assignee  against  a  subseqaent  sale  of  the 
same  mortgage.  If  the  assignment  be  not  recorded,  the 
assignor  can  assign  to  another  person,  a  purchaser  in  good  faith, 
and  for  value,  who  may  record  his  assignment  first,  and  will 
then  hold  the  mortgage  against  thefii'st  assignee.  An  assign- 
ment is  a  conveyance  of  the  mortgage  which,  within  the  record- 
ing act,  is  a  chattel  real,  and  such  conveyance,  not  recorded, 
is  void  against  any  subsequent  purchaser  "  of  the  same  real 
estate,"  to  wit,  the  same  mortgage.  In  Campbell  v.  Vedder 
(3  Keyes,  174),  Judge  Peokham  said  :  "  The  only  alteration 
made  by  the  recording  act  of  1830,  is  that  an  assignment  must 
now  be  recorded  as  against  a  subsequent  lonafide  purchaser 
of  the  mortgage  assigned.  A  ^  subsequent  purchaser  in  good 
faith '  in  the  recording  act  as  to  this  case,  means  a  purchaser 
of  the  mortgage  assigned,  not  a  purchaser  of  the  premises." 
In  OilMg  v.  Maaaa  (28  N.  Y.,  191),  Judge  Wright  said :  "  The 
recording  statutes  only  apply  to  successive  purchasers  from 
the  same  sellers,  and  the  record  of  the  assignment  of  the 
mortgage  would  only  be  constructive  notice  of  such  assign- 
ment as  against  subsequent  assigns  of  the  mortgage."  And  in 
Furdy  v.  Huntington  (42  N.  Y.,  334,  338,  347),  Judges  Lott 
and  Sutherland  use  language  to  the  same  effect.  As  Deal's 
rights  were  not  derived  from  Mrs.  Greene  subsequent  to  the 
assignment  of  her  mortgage,  and  as  his  equities  attached  to 
that  mortgage  before  its  assignment,  we  are  of  opinion  that 
the  recording  act  has  no  application  to  this  case,  and  that 
the  two  mortgages  must  share  equally  in  the  surplus  in 
question. 

The  order  of  the  General  Term  must  be  reversed,  and  that 
of  Special  Term  modified,  so  as  to  divide  the  surplus  as  above 
indicated,  the  costs  of  the  appellant  upon  the  appeals  to  the 
General  Term  and  to  this  court  to  be  first  paid  out  of  the 
fund,  and  the  respondent  to  recover  no  costs. 

All  concur. 

Order  reversed  and  ordered  accordingly. 
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ZiNA  W.  Alexander^  Respondent,  v.  Austin  M.  Hard  et  al., 

Appellants. 

Tlie  fact  that  the  wife  of  iu  owns  the  fee  of  the  land  on  which  stands  the 
house  in  which  he  lives  with  his  family,  is  not  necessarily  inconsistent 
with  his  having  such  a.  possession  of  the  house  as  will  entitle  him  to 
maintain  an  action  against  a  trespasser  for  forcibly  entering  it. 

Plaintiff  built  a  house  upon  the  land  of  his  wife,  in  which  he  lived  with 
his  family,  leaving  possession  and  control  thereof.  He  operated  the 
farm  in  his  own  name,  owned  the  stock  apd  provided  for  his  family. 
In  an  action  for  unlawfully  and  violently  breaking  into  and  entering  the 
dwelling-house  the  court  charged  that  plaintiff  could  not  recover  for 
damages  to  the  house.  Held,  error;  that  the  facts  were  sufficient  to 
authorize  a  finding  of  a  possession  in  plaintiff  sufficient  to  entitle  him  to 
maintain  the  aption. 

(Argued  January  27, 1876;  decided  February  28,  1876.) 

Appeal  from  order  of  the  General  Terno  of  the  Supreme 
Court  in  the  third  judicial  department,  setting  aside  a  verdict 
for  plaintiff  and  granting  a  new  trial. 

This  was  an  action  of  trespass. 

The  complaint  alleged  that  defendants  with  force  and  arms 
broke  and  entered  plaintiff's  dwelling-house,  disturbing  him 
and  his  family,  breaking  the  hinges  and  locks  of  the  doora 
and  assaulting  plaintiff's  wife  and  children  and  otherwise 
injuring  him. 

The  evidence  tended  to  show  that  at  the  time  of  the  occur- 
rence in  question  he  was  sick  and  confined  to  his  bed ;  that 
defendants  came  to  the  house  for  the  purpose  of  serving  a 
notice  of  appeal  from  a  Justice's  Court  judgment^  and  upon 
being  refused  admittance  broke  open  the  outside  door  and 
after  a  struggle  with  plaintiff's  wife,  son  and  daughter,  forced 
open  the  door  of  an  intermediate  room  and  the  door  of  the 
bedroom  where  plaintiff  was.  It  appeared  that  the  plain- 
tiff's wife  owned  the  farm  upon  which  the  house  stood ;  the 
house  was  built  by  plaintiff.  He  moved  his  family  into  the 
house  and  had  lived  there  for  six  years  with  his  family,  during 
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which  time,  as  he  testified,  he  had  been  in  possession  and  had 
control  of  the  house.  He  cultivated  and  worked  the  farm  in 
his  own  name,  owned  the  stock  and  provided  for  the  family. 

The  court  charged,  among  other  things,  that  plaintiff  could 
not  recover  damages  for  the  breaking  and  entering  the  house, 
to  which  plaintiff's  counsel  duly  excepted.  The  court  sub- 
mitted to  the  jury  th«  question  as  to  whether  plaintiff  sustained 
any  personal  injuries. 

The  jury  rendered  a  verdict  for  plaintiff  of  five  dollars. 
Exceptions  were  ordered  to  be  heard  at  first  instance  at 
General  Term. 

0.  W.  Chapman  for  the  appellants.  Plaintiff  could  not 
maintain  this  action.  {Knapp  v.  Smithy  27  N.  Y.,  277; 
Gage  v.  Dauchy,  34  id.,  293,  297,  299;  Vrooman  v. 
Griffiths,  1  Keyes,  53,  58 ;  Russell  v.  Scott,  9  Cow.,  279, 281 ; 
Fox  V.  Duff^  1  Daly,  196;  Fasset  v.  Smith, -^Z  N.  Y.,  252 ; 
Wilcox  v.  Wilcox,  48  Barb.,  327 ;  27  N.  Y.,  277 ;  Laws  of 
1860,  chap.  90,  §  1 ;  Baum  v.  Mullen,  47  N.  Y.,  577,  579; 
Reed  v.  Ganon,  60  id.,  345,  351,  352 ;  Minier  v.  Minier,  4 
Lans.,  421 ;  47  K  Y.,  467;  49  id.,  319;  64  id.,  437,  444; 
Rowe  V.  Smith,  45  id.,  230 ;  Fish  v.  Bailey,  51  id.,  150, 152, 
163 ;  AUen  v.  Cowan,  23  id.,  502,  605.) 

G.  W.  Hotchkiss  for  the  respondent.  No  other  question 
of  possession  than  that  of  simple  occupancy  by  plaintiff  was 
involved  in  this  action.  (1  Chit.  Pldgs.,  177  ;  1  Hil.  on  Torts, 
697;  Graham  y.  Peat,  1  East,  244;  Harker  v.  Bivhech,  3 
Burr.,  155 ;  Cary  v.  Holt,  2  Stra.,  1238 ;  Lamhert  v.  Stroother, 
Welles',  222 ;  Radhorne  v.  Kennadale,  3  Salk.,  354 ;  Fassett 
V.  Smith,  23  N.  Y.,  252.) 

Rapallo,  J.  The  facts  that  the  plaintiff's  wife  owned 
the  fee  of  the  land  upon  which  the  house  stood,  and  that  she 
resided  thete  with  him,  are  not,  necessarily,  inconsistent  with 
the  plaintiff  having  such  a  possession  of  the  house  as  would 
entitle  him  to  maintain  an  action  against  a  trespasser  for 
forcibly  entering  it.     The  wife  had  the  right  to  confer  upon 


280  Albxandeb  t;.  Hasd  et  aL  [Feb., 

Opinion  of  the  Court,  per  Rafallo,  J. 

her  husband  the  possession  and  control  of  the  property ;  and 
if  she  did  so,  he  was  entitled  to  defend  such  possession  and 
to  maintain  an  action  of  trespass  against  a  stranger  who 
should  unlawfully  and  forcibly  disturb  him  in  the  enjoyment 
of  it.  In  one  sense,  it  is  true,  his  possession  would  be  hers  ; 
tliat  is  to  say,  it  would  not  be  hostile  to  her  title,  and  would 
inure  to  her  benefit  as  that  of  a  tenant  inures  to  the  benefit 
of  his  landlord ;  but,  nevertheless,  he  would  have  the  right 
to  protect  it  against  a  trespasser. 

The  question  in  this  case  is,  simply,  whether  facts  were 
proven  which  would  have  justified  the  jury  in  finding  that 
the  wife  had  put  him  in  possession  of  the  property.  If  she 
had,  the  judge  erred  in  instructing  the  jury  that  the  plaintiff 
was  not  entitled  to  maintain  an  action  against  the  defendants 
for  breaking  and  entering  the  house  ;  and  the  General  Term 
were  right  in  ordering  a  new  trial. 

It  appeared  in  evidence  that  the  plaintiff  had  built  the 
house  on  his  wife's  farm ;  that  he  moved  his  family  into  it, 
consisting  of  his  wife  and  several  children,  and  had  lived 
there  with  his  family  for  six  years ;  during  which  time,  he 
testified,  without  objection,  that  he  had  been  in  possession  of 
the  house  and  had  control  of  it.  It  further  appeared  that  he 
operated  the  farm  in  his  own  name,  owned  the  stock  upon  it, 
cultivated  it,  and  provided  for  his  family. 

We  think  that  from  these  facts  the  jury  might  well  have 
inferred  that  his  wife  had  put  him  in  possession  of  the  farm, 
and  consented  to  his  building  upon  and  occupying  and  culti- 
vating it  in  his  own  name  and  on  his  own  account,  for  the 
support  of  himself  and  the  family.  This  would  be  a  suffi- 
cient possession  to  entitle  him  to  maintain  an  action  against 
a  trespasser  for  breaking  and  entering  the  house.  The  plain- 
tiff was  the  head  of  the  family ;  it  was  his  duty  to  protect 
and  maintain  it,  and  the  duty  of  his  wife  to  live  with  him. 
Under  the  facts  of  this  case  it  is  more  reasonable  to  attribute 
her  presence  in  the  house  to  a  compliance  with  her  marital 
obligations  than  to  an  intention  to  retain  possession  of  the 
property. 
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The  order  of  the  General  Term  should  be  affirmed  and 
judgment  absolute  rendered  for  the  plaintiff,  with  costs. 
All  concur*     Millsb,  J.,  not  sitting. 
Order  affirmed,  and  judgment  accordingly. 


Elihu  W.  Glabk,  Administrator,  etc.,  Eespondent,  v.  John 

G.  SioKLEB,  Appellant. 

An  offer  upon  the  part  of  a  principal  debtor  to  pay,  and  an  omission  so  to 
do  because  of  a  request  of  the  creditor  that  he  retain  the  money,  and 
the  subsequent  insolvency  of  the  principal,   do   not  discharge  a  surety. 

The  act  which  will  discharge  a  surety  must  be  legally  injurious  or  incon. 
sistent  with  his  legal  rights;  mere  indulgence  is  not  sufficient. 

An  omission  of  duty  on  the  part  of  the  creditor  and  a  consequent  injury, 
will  not  discharge  the  surety  unless  he  has  requested  the  performance 
of  the  duty. 

Leiois  y.  Van  Dusen  (25  Mich.,  851),  JofHyn  v.  Eastman  (46  Yt,  258)  dis« 
tingulshed. 

(Argued  February  4,  1876;  decided  February  22, 1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  affirming  a  judgment 
in  favor  of  plaintiff  entered  upon  the  report  of  a  referee. 

This  action  was  upon  a  joint  and  several  promissory  note 
made  by  defendant  and  one  Mott,  payable  to  William  8. 
Wright  (plaintiff's  intestate)  or  bearer.  Defendant  signed  as 
surety  in  fact  for  Mott,  of  which  the  payee  had  knowledge. 
The  referee  found  that  after  the  note  became  due  Mott  bor- 
rowed the  money  and  went  to  the  house  of  Wright  for  the 
purpose  of  paying  the  note  and  offered  the  money  to  Wright's 
wife,  who  was  his  agent ;  that  she  declined  to  receive  it  for 
the  reason  that  she  or  her  husband  had  no  use  for  the  money 
and  would  rather  have  Mott  keep  it.  That  thereafter  Mott 
became  insolvent  and  has  continued  so  since. 

Z.  Z.  Bundy  for  the  appellant.  The  transaction  between 
Mott  and  the  payee's  agent  discharged  defendant  as  surety. 
{People  V.  JansoUy  7  J.  R.,  332 ;  Ring  v.  Baldwin^  2  J.  Ch., 
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664;  Sujprs.f  etc.,  v.  Dow,  1  Den.,  268 ;  1  Story's  Eq.  Jur., 
§§  324,  325,  386,  note  1 ;  Reynolds  v.  Weed,  6  Wend.,  801 ; 
Oahn  V.  Neimcewicz,  3  Paige,  613;  11  Wend.,  812;  New- 
man  v.  Finch,  25  Barb.,  173 ;  Hart  v.  Hudson,  6  Duer,  294 ; 
Grant  v.  Smith,  46  N.  Y.,  97 ;  Bangs  v.  Strong,  10  Paige, 
11 ;  7  Hill,  250 ;  Ludlow  v.  Simond,  2  Cai.  Gas.,  67 ;  Fox  v. 
Parker,  44  Barb.,  541 ;  Miller  v.  McCann,  7  Paige,  457 ; 
R<jBthbone  v.  TTarrefi-,  10  J.  R.,  681 ;  IhMe  v,  Norman,  7 
Bush.  [Ky.],  684;  Fii^tw  v.  Mwards,  6  Lans.,  134.)  It  is 
enough  to  discharge  a  surety  that  the  creditor  does  an  act 
injurious  to  the  surety,  or  which  his  duty  to  him  required 
him  not  to  do.  {Ring  v.  Baldwin,  17  J.  S.,  884 ;  Paine  v. 
Packard,  18  id.,  174;  Hubby  v.  Bourn,  16  id.,  72;  Smith  v. 
Toumsend,  25  N.  Y.,  479 ;  BiUington  v.  TTo^on^r,  33  id.,  32; 
Chester  v.  Kingston  Bk.,  16  id.,  336  ;  Burgett  v.  iTZZi^,  45 
id..  Ill ;  Schroeppd  v.  Shaw,  3  id.,  446 ;  i?e««  r.  Barring- 
ton,  2  Ves.,  540 ;  ^/?yc?  v.  McDonough,  89  How.,  889 ;  TTrt^A^ 
y.  Aicstin,  54:  Barb.,  18;  Thomas  y.  Stetson,  69  Me.,  229; 
Lewis  v.  Fan  Dusen,  26  Mich.,  851 ;  Joslyn  y.  j&o^i^man,  46 
Vt.,  258.)  The  oflEer  of  the  money  by  Mott  and  the  refusal 
to  receive  it  was  a  good  tender  and  a  defence  to  this  action. 
{Coit  V.  Houston,  8  J.  Ch.,  273 ;  Warren  v.  Mains,  7  J.  E.., 
476  ;  Douglass  v.  Patrick,  3  T.  R.,  683  ;  Cornell  v.  Haight, 
21  N.  Y.,  462,  465 ;  Messerole  v.  Arclier,  3  Bosw.,  376 ; 
Binkard  v.  Babcock,  27  How.,  395,  491 ;  Dumluim  v.  Ja^- 
son,  6  Wend.,  22,  note  a,  35 ;  BaJceman  v.  Pooler,  16  id., 
637 ;  Strong  v.  Blake,  46  Barb.,  227.)  There  was  an  exten- 
sion of  time  which  discharged  the  surety.  {Fellows  v.  Pren- 
tiss, 3  Den.,  512;  Myers  v.  WeUs,  6  Hill,  463;  Hartr. 
Hudson,  3  Duer,  304 ;  Bangs  v.  Mosher,  23  Barb.,  478 ; 
Holmes  v.  2>a/d,  Clark  Ch.,  73  ;  Bk.  of  Albion  v.  Buims,  47 
N.  Y.,  175.)  There  was  a  waiver  of  performance.  {Flem- 
ing V.  Gilbert,  8  J.  R.,  628  ;*  Second  Nat.  Bk.  v.  Poucher,  56 
N.  Y.,  352.) 

R.  M,  Townsend  for  the  respondent.    There  was  nothing 
done  by  the  holder  of  the  note,  or  on  his  behalf,  to  extend  the 
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time  of  payment.  {Reynolds  v.  Woody  6  Wend.,  510 ;  Smith 
V.  ToTvnsendy  26  N.  T.,  479 ;  BUlington  v.  Wagoner^  33  id., 
81 ;  Lawman  v.  Yates^  87  id.,  601 ;  Parmilee  v.  Thompaony 
46  id.,  28 ;  Schroeppell  v.  Shaw,  8  id.,  446 ;  Second  Nai,, 
£k.  V.  Pouchery  66  id.,  848 ;  Gary  v.  ITAi/^,  82  id.,  138  ;  20 
How.,  72;  43  Barb.,  879;  68  id.,  633;  46  id.,  197;  89  id., 
611 ;  2  Lane.,  67 ;  6  Am.  E.,  88.)  A  mere  indulgence  of  the 
principal  debtor  will  not  diBcharge  the  surety.  {Thompson 
T.  Holly  46  Barb.,  214 ;  FuUan  v.  Matthews^  15  J.  R.,  488 ; 
3  N.  Y.,  446.)  If  the  transaction  with  Mott  amounted  to  a 
promise  to  extend  the  time  of  payment  of  the  note,  the  sam^e 
was  void  for  want  of  consideration.  (5  Wend.,  510 ;  1  Am. 
E.  81 ;  11  id.,  672 ;  81  Md.,  126 ;  80  Wis.,  861 ;  66  N.  Y., 
848.) 

Chuboh,  Ch.  J.  This  action  is  upon  a  promissory  note 
made  by  one  Mott,  as  the  principal  debtor,  and  by  the  defend- 
ant's intestate  as  his  surety.  The  referee  found  that  Mott,  the 
principal  debtor,  some  time  after  the  note  was  due,  went  to 
the  holder  with  the  money  to  pay  it,  which  the  latter  (by  his 
wife  acting  for  him  with  authority),  declined  to  receive, 
giving  as  a  reason  that  he  had  fio  use  for  the  money,  and 
requested  that  Mott  would  keep  it.  It  is  also  found  that 
Mott  was  then  solvent,  and  afterwards  became  insolvent,  and 
the  question  is,  whether  the  surety  is  discharged.  As  a  mat- 
ter of  abstract  equity,  the  argument  is  plausible,  at  least, 
that  inasmuch  as  the  note  was  not  paid  by  reason  of  the 
request  of  the  holder,  the  latter  ought  not  to  enforce  it 
against  the  surety  after  the  principal  debtor  had  become 
insolvent.  The  general  rule  applicable  to  the  relation  of 
creditor  and  surety  is  stated  by  Judge  Stoby  as  follows :  "  If 
a  creditor  does  any  act  injurious  to  the  suroty,  or  inconsistent 
with  his  rights,  or  if  he  omits  to  do  any  act,  when  required 
by  the  surety,  which  his  duty  enjoins  him  to  do,  and  the 
omission  proves  injurious  to  the  surety,  the  latter  will  be  dis- 
charged, and  he  may  set  up  such  conduct  as  a  defence  to  any 
Buit  brought  against  him."  (1  Story's  Equity,  §§  826,  826, 
SiOKSLS. — Vol.  XIX.        30 
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and  cases  cited  in  note.)  The  current  of  authority,  which  I 
think  is  quite  harmonious,  establishes  that  the  act  which  will 
discharge  a  surety  must  be  legally  injurious  or  inconsistent 
with  his  legal  rights.  An  agreement  with  the  principal 
debtor  extending  the  time  of  payment,  or  in  any  manner 
changing  the  contract  made  by  the  surety,  will  have  that 
effect.  So  the  release  of  a  security  held  by  the  creditor  and 
the  like.  The  facts  found  by  the  referee  do  not  present  a 
case  within  the  rule.  The  contract  was  not  changed.  The 
time  was  not  extended  by  any  binding  agreement.  An  action 
might  have  been  brought  immediately  after  the  transaction 
in  respect  to  the  payment,  and  the  circumstances  which  took 
place  would  not  have  constituted  a  defence.  It  is  well  settled 
that  mere  indulgence  will  not  discharge  a  surety.  (45  Barb., 
214 ;  3  N.  Y.,  446 ;  16  J.  R.,  433.)  The  holder  preferred 
not  to  collect  the  note,  and  gave  indulgence,  but  not  a  stipu- 
lated extension.  The  other  principle  referred  to  is,  that  the 
surety  may  be  discharged  from  an  omission  of  duty  on  the 
part  of  the  creditor,  but  the  surety  must  intervene  and 
request  the  performance  of  the  duty.  It  has  been  established, 
accordingly,  that  if  a  surety  request  the  creditor  to  sue,  and 
the  latter  neglects  to  do  so,  the  surety  will  be  discharged  if 
the  neglect  has  produced  injury.  (25  N.  Y.,  552.)  Here 
there  was  no  request.  The  surety  did  nothing.  He  was  not 
prevented  from  demanding  prosecution  by  the  creditor,  nor 
from  paying  the  note  and  prosecuting  the  principal  himself. 

We  are  now  asked  to  go  a  step  further  and  hold  that  if  a 
note  is  not  paid  because  the  creditor  prefers  to  give  indul- 
gence rather  than  receive  payment,  the  surety  is  discharged 
if  the  principal  debtor  happens  to  become  insolvent.  We 
have  not  been  referred  to  any  authority  for  such  a  precedent. 
The  case  of  Lewis  v.  Van  D^csen  (25  Mich.,  351)  was  upon 
a  guaranty  of  collection.  It  does  not  appear  distinctly  upon 
what  ground  the  court  placed  its  decision  ;  but  the  question 
of  diligence  was  necessarily  involved,  besides  the  refusal  to 
accept  the  money  when  offered,  and  there  was  a  neglect  to 
prosecute  for  two  years,  during  which  the  guarantor  became 


N. 
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insolvent.  The  decision  was  clearly  right  without  the  fact  of 
the  offer  to  pay,  and  tliat  circumstance  only  aggravated  the 
laches.  In  the  case  cited  from  46  Vermont  (258)  there  was 
a  tender  of  the  money  due,  which  was  held  to  discharge  the 
surety,  although  not  accepted.  On  the  other  side,  the  recent 
case  in  this  court  of  The  Second  National  Bank  of  Oswego 
V.  Poucher  (56  N.  T.,  34:8)  decided  that  where  a  debtor 
owing  two  demands  offered  to  pay  one  of  them,  and  was 
induced  by  the  creditor  to  pay  the  other,  the  indorsers  upon 
the  demand  not  paid  were  not  discharged.  The  circum- 
stances which  will  discharge  a  surety  are  well  defined  by 
repeated  adjudications,  viz. :  The  doing  an  act  which  is  legally 
injurious  to  the  surety,  or  which  impairs  his  legal  rights,  or 
the  omission  to  perform  a  duty  when  required  by  a  surety, 
which  omission  results  in  injury  to  the  surety.  Indulgence 
to  a  debtor  is  not  sufficient,  and  the  distinction  is  not  appa- 
rent between  indulgence,  with  the  expressed  consent  or 
even  request  of  the  creditor,  and  mere  silent  delay,  provided 
the  contract  is  not  changed  or  impaired.  It  is  a  common 
occurrence  for  debtors  to  ask  indulgence  without  any  specified 
time,  and  creditors  would  constantly  be  in  danger  of  losing 
their  debts  by  mere  negative  acquiescence.  The  facts  pre- 
sented in  this  case  rarely  occur.  It  is  not  often  that  the 
debtor  omits  to  pay  at  the  request  of  the  creditor,  but  if  we 
enlarge  the  grounds  for  discliarging  a  surety  in  such  a  case, 
we  shall  establish  a  precedent  which  may  prove  highly 
injurious  in  unsettling  and  weakening  the  obligations  of 
written  instruments.  It  is  better  to  adhere  to  established 
general  rules  than  to  attempt  to  work  out  equity  in  excep- 
tional cases. 

It  is  quite  evident  that  the  creditor  had  no  idea  of  dis- 
charging the  surety.  He  did  not  prevent  the  payment  of 
the  note.  He  did  not  refuse  to  receive  the  money.  He  only 
expressed  a  desire  that  it  should  not  be  paid.  There  was  no 
tender  or  attempt  to  tender  the  money.  The  contract  was 
not  changed.  The  surety  did  not  intervene  and  request  any 
action  on  the  part  of  the  creditor ;  and  although  loss  baa 
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occurred  in  consequence  of  the  indulgence,  it  cannot  be 
affirmed  that  the  creditor  did  any  act  impairing  the  legal 
riglits  of  the  surety,  nor  did  the  latter  take  any  action  to 
relieve  himself  from  liability. 

The  judgment  must  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Pbteb  Boos,  Respondent,  v.  The  Woblb  Mutual  Life  Insub- 

ANOB  CoMPAKY,  Appellant. 

In  an  action  upon  a  policy  of  life  Insumnce  the  defence  Was  the  falsity  of 
various  answers  to  questions  in  the  application  which  were,  by  the 
terms  of  the  policy,  made  warranties.  After  the  defendant's  counsel 
had,  upon  the  trial,  specified  certain  answers  which  he  claimed  to  be 
false,  on  motion  to  dismiss,  in  exceptions  to  the  submission  of  questions 
to  the  jury  and  in  requests  to  charge,  he  requested  the  court  to  charge 
that  upon  the  policy  and  the  evidence  the  plaintiff  could  not  recover 
any  thing  beyond  the  amount  of  the  last  premium.  Held,  that  the 
general  objection  did  not  entitle  defendant  to  raise  on  appeal  points  as 
to  the  falsity  of  answers  which  were  not  specified,  and  as  to  which  no 
question  of  law  was  raised  and  passed  upon  on  the  trial. 

In  answer  to  a  question  as  to  whether  he  had  had,  during  the  last  seven 
years,  any  severe  sickness  or  disease,  the  insured  answered  "No." 
The  policy  was  issued  in  1870.  Evidence  was  given  showing  that  in 
1865,  the  insured  had  an  attack  of  pneumonia  which  lasted  ten  days, 
during  which  he  was  attended  by  a  physician.  Plaintiff's  witnesses 
testified  that  during  this  time  he  was  a  strong,  healthy  man.  One  wit- 
ness, not  shown  to  be  competent  to  speak,  as  to  the  nature  of  the  illness, 
testified  that  plaintiff  had  sunstroke  in  1863,  or  1865.  Meld,  that  the 
court  was  not  bound  to  decide,  as  matter  of  law,  that  either  was  "  a 
severe  sickness  or  disease  "  within  the  meaning  of  the  question,  and  that 
the  question  of  a  breach  of  warranty  was  one  of  fact  for  the  jury. 

▲  General  Term  has  no  power  to  review  a  case  upon  the  facts  on  appeal 
from  the  judgment  where  the  trial  was  by  jury;  the  only  mode  in  which 
the  facts  can  be  brought  before  it  for  review  is  by  appeal  from  order  of 
Special  Term  or  Circuit  granting  or  refusing  a  new  trial. 


(Aigaed  February  9, 1876;  decided  Febtuaiy  22,  1876.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  theBecoud  judicial  department,  affirming  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict.  (Reported  below, 
4  Hun,  133.) 

This  was  an  action  upon  a  policy  of  lif)&  insurance,  issued 
by  defendant  in  March,  1870,  on  the  life  of  Valentine  Boos, 
plaintiff's  assignor,  and  also  to  recover  a  payment  of  premium 
made  after  the  death  of  the  insured. 

Boos  died  abroad.  Plaintiff  paid  the  last  premium  after 
bis  death,  the  company  promising  to  pay  it  back  if  he  was 
dead.     The  defence  was  breaches  of  warranty. 

It  was  stated  in  the  policy  that  it  ^as  issued  on  the  con- 
dition that  the  statements  and  declarations  of  the  insured,  in 
his  application,  were  in  all  respects  true,  without  the  suppres- 
sion of  any  facts  relating  to  the  health  or  circumstances  of  the 
insured.  In  the  application,  the  question  was  asked  as  to  the 
employment  of  the  insured ;  the  answer  was  "  gardener." 
He  was  asked  as  to  whether  he  had  certain  diseases,  pneumonia 
and  sunstroke  were  not  enumerated.  He  was  asked  whether 
he  had  had,  during  the  last  seven  years,  any  severe  sicknesa 

m 

or  disease.  The  answer  was  *'No."  In  answer  to  the 
question  as  to  whether  the  insured  had  employed  or  consulted 
individually,  any  physician,  the  answer  was  "No;  my  family 
physician  is  Dr.  Hertzog,  Newark ;  only  for  a  cold." 

Evidence  was  given,  on  the  part  of  defendant,  to  the  effect 
that  in  May,  1865,  the  insured  had  pneumonia,  and  was  treated 
by  Dr.  Kuchler ;  was  sick  about  ten  days.  A  sister  of  plain- 
tiff testified  that  the  insured  had  a  sunstroke  in  1863,  or  1865 ; 
was  sick  eight  or  ten  days.  Several  of  plaintiff's  witnesses 
testified  in  substance  that  from  1863  to  1870,  the  insured  was 
a  strong,  healthy  man,  doing  severe  manual  labor,  such  as 
carrying  castings  and  iron  in  a  foundry,  digging  cellars,  tend- 
ing mason,  etc. 

At  the  close  of  the  testimony,  defendant's  counsel  moved 
for  a  dismissal  of  the  complaint  upon  the  ground  that  a  breach 
of  warranty  had  been  shown  in  the  answers  to  the  questions 
as  to  whether  the  insured  had  had  any  of  the  diseases  speci- 
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fied,  and  also  because  it  was  uncontradicted  he  had  pneumonia 
in  1865,  and  had  sunstroke  within  seven  years.  The  motion 
was  denied  and  defendan.t's  counsel  duly  excepted. 

The  court  charged,  among  other  things,  that  if  any  of  the 
answers  to  the  questions  in  the  application  were  false,  whether 
the  insured  knew  it  or  not,  plaintiff  could  not  recover.  The 
court  then  referred  to  the  answers  to  the  questions  as  to  certain 
specified  diseases,  as  to  his  having  any  severe  sickness  or  dis- 
ease, and  as  to  the  physician  employed. 

Defendant's  counsel  excepted  to  the  submission  to  the  jury 
of  the  question  of  the  falsity  of  the  answers  in  regard  to 
previous  sickness.  Said  counsel  requested  the  court  to  charge 
that  in  1865  the  insured  had  an  attack  of  pneumonia  which 
lasted  ten  days,  during  which  he  was  attended  by  Dr.  Kuch- 
ler.  The  court  charged  that  if  the  jury  found  so,  and  that  it 
was  a  serious  disease,  it  voided  the  policy.  To  the  refusal  to 
charge,  and  to  the  modification  as  charged,  said  counsel 
excepted.  After  various  other  requests,  he  further  requested 
the  court  to  charge  that,  upon  the  evidence,  plaintiff  could  not 
recover  for  any  thing  beyond  the  amount  of  thalast  premium 
paid  with  interest.  The  court  refused  so  to  charge,  and  said 
counsel  duly  excepted. 

A  further  request  was  made  to  charge  that  if  the  insured 
had  sunstroke  within  seven  years,  that  fact  should  have  been 
disclosed  to  defendant.  The  court  answered :  "  Yes,  if  the 
jury  find  it  a  serious  or  severe  sickness  or  disease,  or  fairly 
covered  by  any  question  or  answer  in  the  application."  To 
the  refusal  to  charge,  as  requested,  and  to  the  charge,  as  made, 
said  counsel  excepted. 

The  jury  found  a  verdict  in  favor  of  plaintiff,  for  the  amount 
of  the  policy  and  the  last  premium. 

Joshua  M,  Van  Cott  for  the  appellant.  The  statements  in 
the  application  for  insurance  were  warranties,  {Ripley  v. 
^tna  Ins.  Co.^  30  N.  T.,  136 ;  Snow  v.  Col.  Inn.  Co.,  48  id., 
627 ;  Highie  v.  Ouard.  Mut.  Ins.  Co.,  53  id.,  603 ;  Pierce  v. 
Emp.  Ins,  Co.,  62  Barb.,  636 ;  First  Nat.  Bk.  v.  Ins.   Co. 
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UTo,  Am,,  50  N.  Y.,  45 ;  Anderson  v.  Fitzgerald^  4  H.  L. 
Cas.,  484 ;  Jeffries  v.  Foonomical  Jt£.  Z.  Ins.  Co,,  MS.  Op. 
U.  S.  S.  Court ;  Smith  v.  ^tna  Life  Ins  Co,,  47  N.  T.,  211.) 
The  false  answer  respecting  the  medical  attendant  of  the 
insured  avoided  the  policy.  {Gibson  v.  Am.  Mut,  L,  Ins. 
Co,,  37  N.  Y.,  680 ;  Smith  v.  jEtna  L.  Ins,  Co,,  49  id.,  215; 
Monk  V.  Ua,  Mut,  L.  Ins.  Co.,  6  Robt.,  455 ;  Brit,  Eq,  v. 
G.  W.  li.  Co,,  3  Big.  L.  Ins.  Cas.,  264 ;  Price  v.  Phoenix  M, 
Ins.  Co.,  id.,  642,  643 ;  Ruckman  v,  Femie,  8  M.  &  W.,  505 ; 
Everett  v.  Desborough,  5  Bing.,  503 ;  Morrison  v.  Muspratt, 
4  id.,  60.)  The  insured  was  guilty  of  intentional  misrepre- 
sentations, which  avoided  the  policy,  and  it  was  the  duty  of 
the  court  to  direct  a  verdict  for  only  the  overpaid  premium. 
{Matthews  v.  Coe,  49  N.  Y.,  60 ;  Mason  v.  Lord,  40  id.,  476 ; 
47  id.,  566 ;  Lomre  v.  Meeker,  25  id.,  361 ;  Ryder  v.  Womh- 
weU,  L.  E.,  4  Exch.,  38,  39.) 

John  H.  Bergen  for  the  respondent.  The  finding  of  the 
jury  upon  the  question  whether  the  questions  specified  were 
falsely  answered  was  conclusive.  {Fireman^s  Ins.  Co.  v. 
Waldron,  12  J.  R.,  513 ;  Gates  v.  Mad.  Co.  Mut,  Ins.  Co.,  2 
N.  Y.,  43  ;  Nelson  v.  People,  23  id.,  298 ;  Carpenter  Co,  v. 
Hayward,  1  Doug.,  374;  1  Phil.  Ev.  [10th  ed.],  4.)  The 
only  matters  available  to  defendant  as  a  defence,  were  those 
specifically  set  up  in  the  answer.  ( Valton  v.  Nat.  Ins.  Co,, 
20  N.  Y.,  36.) 

Eapallo,  J.  Two  of  the  points  upon  which  the  appellant 
relies  on  this  appeal,  viz.,  the  falsity  of  the  statement  of  the 
assured,  that  his  occupation  was  that  of  a  gardener,  and  the 
falsity  of  the  statement  that  Dr.  Hertzog  was  his  family  phy- 
sician, do  not  appear  to  have  been  taken  at  the  trial. 

The  motion  to  dismiss  the  complaint  was  based  upon  two 
grounds  only,  viz.,  that  a  breach  of  warranty  had  been  shown 
in  the  answers  to  the  questions  as  to  whether  the  assured  had 
had  any  of  the  diseases,  etc.,  mentioned  in  the  questions ;  also 
that  the  evidence  was  uncontradicted  as  to  his  having  had 
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pneumonia  and  sunstroke.  No  allusion  was  made  to  the 
statements  respecting  the  occupation  of  the  assured,  or  who 
was  his  family  physician. 

The  judge  charged  the  jury  that  if  any  of  the  answers 
made  by  the  assured,  to  the  questions  contained  in  the  appli- 
cation, were  false,  whether  the  assured  knew  them  to  be  so 
or  not,  the  policy  was  dead ;  and  he  enumerated  and  read  to 
the  jury  the  answers  which  were  claimed  by  the  defendant  to 
be  false.  In  making  this  enumeration  he  omitted  any  refers 
ence  to  the  answer  as  to  the  occupation  of  the  assured ;  but 
no  objection  was  made  by  the  defendant's  counsel  to  such 
omission ;  nor  was  any  request  made  that  any  thing  he  sub^ 
mitted  to  the  jury  on  that  point.  The  judge  did  embrace  in 
the  enumeration  the  answer  as  to  the  family  physician ;  but 
no  exception  was  taken  to  the  submission  of  that  question 
to  the  jury,  although  exception  was  taken  to  the  submis- 
sion to  them  of  the  question  of  the  falsity  of  the  answers  in 
regard  to  the  previous  sickness  of  the  assured  and  to  various 
parts  of  the  charge  in  reference  to  liis  illness,  diseases,  etc. 

At  the  close  of  the  case,  after  numerous  requests  to  chaise 
and  exceptions,  the  defendant  requested  the  court  to  charge 
that,  upon  the  policy  and  the  evidence  the  plaintiff  could  not 
recover  any  thing  beyond  the  amount  of  the  last  premium 
paid,  with  interest ;  and  the  defendant  now  claims  that  this 
general  request  was  sufficient  to  raise  the  two  points  now 
under  consideration.  We  think  not.  Rulings  tending  to 
the  same  result  had  been  asked  for  on  various  points  which 
were  specified.  After  these  rulings  had  been  refused,  the 
defendant  could  not,  by  this  general  request,  entitle  itself  to 
raise  on  appeal  points  which  had  not  been  specified,  and 
which,  if  the  attention  of  the  court  had  been  called  to  them, 
might  have  been  met  by  further  proof  on  the  part  of  the 
plaintiff.  In  no  part  of  the  trial  were  any  questions  of  law 
relating  to  these  two  answers  specifically  raised  or  passed  upon, 
and  it  is  too  late  to  raise  them  here  for  the  first  time. 

The  next  point  taken  on  this  appeal  is,  in  substance,  that 
the   judge  erred  in   submitting  to  the  jury    the  question 
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whether  there  had  been  a  breach  of  warranty  in  respect  to 
the  previous  illness  of  the  assured.  It  is  claimed  that  the 
proof  was  uncontradicted  that  he  had  had  pneumonia,  in  1865, 
which  lasted  ten  days,  during  which  he  was  attended  by  a 
physician,  and  that  he  had  sunstroke  in  1863,  or  1865  ;  and 
the  defendant's  counsel  contends  that  this  was  conclusive 
proof  of  the  falsity  of  his  answer  to  the  question  whether 
he  had  during  the  last  seven  yeara  had  any  severe  sickness  or 
disease.     The  policy  was  issued  in  March,  1870. 

We  think  that  the  judge  was  not  bound  to  determine,  as 
matter  of  law,  that  these  were  severe  sickness  or  diseases 
within  the  meaning  of  the  question  propounded  by  the  com- 
pany. They  were  not  among  the  diseases  enumerated  in  the 
interrogatories  contained  in  the  application ;  and  we  think 
that  whether  they  were  severe,  within  the  meaning  of  the 
question,  was  matter  of  fact  which  waa  properly  left  to  the 
jury.  As  to  the  sunstroke  there  was  no  medical  testimony, 
but  only  that  of  a  sister  of  the  plaintiff,  who  said  that  the 
deceased  had  a  sunstroke  in  1863  or  1865,  and  was  sick  then 
eight  or  ten  days.  She  was  not  shown  to  be  competent  to 
judge  even  whether  it  was  in  fact  a  sunstroke,  and  certainly 
the  judge  was  not  required  to  decide,  as  matter  of  fact,  that 
it  occurred  within  seven  years  before  the  date  of  the  applica- 
tion, which  was  March  27, 1870,  the  witness  stating  only  that 
it  was  in  1863  or  1865.  As  to  the  pneumonia,  the  evidence 
was  that  it  lasted  ten  days,  during  which  the  deceased  was 
attended  by  a  physician  ;  and  the  judge  was  in  various  forms 
requested  to  decide  that  this  constituted  a  breach  of  warranty, 
which  he  declined  to  do.  These  requests  not  only  required 
the  judge  to  find,  as  matter  of  fact,  that  the  illness  testified 
to  by  the  physician,  was  severe,  but  also  to  disregard  the  tes- 
timony of  various  witnesses  who  testified  to  the  condition  of 
the  health  of  the  assured  during  the  period  in  which  the  ill- 
ness was  located,  and  to  his  being  a  sound,  healthy  man,  per- 
forming work  requiring  considerable  strength.  The  judge 
left  the  question  to  the  jury,  and  in  so  doing  we  think  he 
committed  no  error. 

SiCKELS— Vol.  XIX.      31 
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It  is  further  urged  that  the  General  Term  erred  in  holding 
that  they  could  not  set  aside  the  verdict  as  against  the  weight 
of  the  evidence  —  the  appeal  being  from  the  judgment  only. 
In  this  the  General  Term  was  clearly  right ;  an  appeal  from 
the  judgment,  when  the  trial  is  by  jury,  brings  up  questions 
of  law  only.  (Code,  §  348.)  A  motion  for  a  new  trial  on  the 
evidence  can  only  be  made  at  the  Circuit  or  Special  Term. 
(Id.,  §  265.)  And  from  the  order  granting  or  refusing  such 
new  trial,  an  appeal  may  be  taken  to  the  General  Term.  (Id., 
§  349.)  This  is  the  only  mode  in  which  the  General  Term 
can  acquire  jurisdiction  to  review  a  case  upon  the  facts,  when 
the  trial  is  by  jury. 

In  the  present  case  there  does  not  appear  to  have  been  any 
appeal  from  an  order  refusing  a  new  trial,  but  only  an  appeal 
from  the  judgment.  The  case  states  that  after  the  verdict 
was  rendered,  the  defendant  moved  for  a  new  trial,  on  the 
judge's  minutes,  and  that  the  motion  was  denied,  and  an 
exception  taken.  But  such  an  exception  is  not  available  for 
any  purpose.  On  trials  by  jury  the  only  subjects  for  excep- 
tions are  rulings  at  the  trial.  The  motion  for  a  new  trial  is 
a  proceeding  subsequent  to  the  trial,  and  the  order  made  on 
such  motion  is  reviewable  only  by  appeal. 

The  judgment  must  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Adah  D.  Whbelook,  Assignee,  etc.,  Kespondent,  v.  Henry 

M.  Lee,  Appellant. 

The  right  of  a  borrower  to  recover  the  excessive  interest  upon  a  usurious 

loan  is  assignable,  and  upon  execution  of  an  assignment  in  bankruptcy 

by  the  borrower  vests  in  the  assignee. 
This  remedy  existed  prior  to  its  affirmance  by  the  statute  of  usury  (1  R 

S.,  773,  §  8),  and  it  was  not  the  intent  of  that  statute  to  confine  it  to  the 

borrower  alone. 
This  riglit  to  recover  the  usurious  excess  does  not  accrue  until  after  the 

loan,  with  legal  interest,  has  been  paid. 
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An  assignee  in  bankruptcy,  however,  cannot  maintain  an  action  to  compel 
a  lender  to  deliver  up  collaterals  turned  out  by  the  bankrupt  to  secure 
an  usurious  loan  or  to  have  an  obligation  given  by  him  therefor 
declared  void  without  paying  or  offering  to  pay  the  sum  loaned.  He  is 
not  a  "  borrower  "  within  the  meaning  of  the  statute  (chap.  430,  Laws 
of  1887),  authorizing  a  borrower  to  file  his  bill  for  relief  without  pay- 
ment or  deposit  of  the  sum  loaned;  that  word  designates  only  the  party 
bound  by  the  original  contract  to  pay  the  loan. 

(Argued  February  7,  1876;  decided  February  22, 1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Conrt  of  Brooklyn,  affirming  a  judgment  in  favor  of  plaintiff, 
entered  upon  a  decision  of  the  court  on  trial  without  a  jury. 

This  action  was  brought  by  plaintiff  as  assignee  in  bankruptcy 
of  the  firm  of  Tremain  cfe  Bro.,  to  recover  moneys  alleged 
to  have  been  paid  by  his  assignors  to  defendant  in  excess  of 
legal  interest  on  various  loans ;  to  have  a  promissory  note 
made  by  the  bankrupt  firm  and  delivered  to  defendant  upon 
an  alleged  usurious  loan,  suiTendered  up  and  canceled,  and 
to  compel  defendant  to  deliver  up  certain  promissory  notes, 
alleged  to  have  been  transferred  to  him  by  said  firm  as  col- 
lateral security  for  certain  usurious  loans.  Plaintiff  asked 
for  an  injunction  restraining  defendant  from  disposing  of  the 
collaterals  or  from  proceeding  to  collect  them. 

The  court  found  the  making  of  various  usurious  loans  by 
defendant,  as  alleged,  and  the  taking  of  excessive  interest 
thereon  ;  that  defendant  had  in  his  hand  the  securities  claimed 
to  have  been  turned  out  as  collaterals,  and  that  they  were  so 
received  by  him,  and  that  he  held  the  note  of  the  firm  for 
one  of  the  loans ;  the  amount  paid  upon  the  loans,  aside  from 
the  interest,  does  not  appear.  The  court  found,  as  conclu- 
sions of  law,  that  plaintiff  was  entitled  to  the  relief  sought, 
and  judgment  was  entered  accordingly.  Further  facts  appear 
in  the  opinion. 

Geo.  W.  Van  Slych  for  the  appellant.  The  right  to  sue 
for  the  excess  of  interest  paid  did  not  pass  to  plaintiff  as 
assignee  by  virtue  of  the  assignment  in  bankruptcy.  {Post 
V.  Bk.  of  Utioa,  1  Hill,  391,  407 ;  Vilas  v.  Jones,  1  N.  T., 
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280 ;  2  Edm.  Stat.,  603,  §  7,  art.  1,  title  6,  part  3 ;  Draper 
V.  Tresoott,  29  Barb.,  407 ;  Bellard  v.  Raynor^  30  N.  Y., 
197;  Boftghton  v.  jSmithj  26  Barb.,  635;  22  Vt.,  536; 
De  Wolfe  v.  Johnson^  10  Wheat.,  367,  393 ;  Reading  v. 
Weston^  7  Conn.,  413.)  This  right  is  not  assignable.  (30  N. 
Y.,  197 ;  ISamde  v.  Chwch^  6  id.,  347 ;  Q.  and  M,  R.  R.  Co. 
V.  Kasaon^  37  id.,  224 ;  Chamberlain  v.  Dempaey^  36  id., 
148, 319, 326 ;  Mech.  Bk.  v.  Edwards^  1  Barb.,  271 ;  2  id.,  345 ; 
7  Hill,  391.)  No  recovery  could  be  had  until  a  tender  and 
demand  had  been  made.  {Potter  v.  Oogewdl^  4  N.  B.  Ry  19 ; 
In  re  GriffitfiSj  3  id.,  179 ;  Brownley  Assn.  r.  Smithy  5  id., 
152 ;  1  N.  Y.,  274 ;  Sohermerhom  v.  Talman^  14  id.,  93, 127 ; 
Reaford  v.  Widger^  2  id.,  131 ;  AUerton  v.  Bdden^  49  id.,  373 ; 
Boughton  v.  Smithy  26  Barb.,  635 ;  Cook  r.  W^ijppfe,  55  N. 
Y.,  150;  7  Hill,  391 ;  Minium  v.  i^.  L.  and  T.  Co,,  3  K  Y., 
500 ;  7n  re  PrescoU,  9  N.  B.  R.,  386 ;  Boughton  v.  ^/ni^, 
20  Wend.,  234;  10  Bosw.,  206;  4  Den.,  51.) 

B,  E,  Valentine  for  the  respondent.  The  causes  of  action 
alleged  in  the  complaint  were  assignable  and  passed  to  plain- 
tiff. {Meech  v.  Stoner,  19  N.  Y.,  26;  Wheelookr.  Lee,  15 
Abb.  Pr.  [N.  S.],  24.)  No  tender  or  demand  was  necessary. 
(5  Ed.  R.  S.,  73,  §  8 ;  Schroeppel  v.  Coming,  5  Den.,  286.) 

Andbews,  J.  The  assignee  in  bankruptcy,  by  virtue  of 
section  14  of  the  bankrupt  act  (14  U.  S.  Stat,  at  L.,  522), 
upon  the  execution  of  the  assignment  becomes  vested  with 
the  title  to  the  property  and  estate  of  the  bankrupt,  includ- 
ing debts  due  to  him,  his  choses  in  action  and  rights  in  action 
for  property  and  estate,  or  on  contract ;  and  the  section 
declares  that  the  assignee  shall  have  the  like  right  to  sue  for 
and  recover  the  same  as  the  bankrupt  might  or  could  have 
had  if  the  assignment  had  not  been  made.  The  plaintiff,  in 
June,  1873,  was  appointed  assignee  in  bankruptcy  of  the  firm 
of  Tremain  &  Bro.,  and  this  action  is  brought  by  the  plaintiff,  as 
assignee,  for  the  purpose,  in  part,  to  recover  excess  of  interest 
alleged  to  have  been  paid,  within  a  year  before  the  commence- 
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ment  of  the  action  by  the  bankrapts,  to  the  defendant  on  usa- 
rions  loans  made  by  the  defendant  to  them.  It  is  claimed  by  the 
defendant  that  the  right  of  the  borrower  to  recover  back  usurious 
interest  paid  by  him  is  strictly  a  personal  right,  and  did  not 
pass  by  the  assignment  to  the  plaintiff.  Interest  paid  by  the 
borrower  to  the  lender  beyond  the  lawful  rate  is  received  by 
the  latter  without  right,  and  in  violation  of  the  statute.  It 
is  regarded  as  having  been  exacted  from  the  borrower  by 
duress,  and  the  payment  is  not  voluntary,  so  as  to  bring  the 
transaction  within  the  principle  which  precludes  a  recovery 
back  of  money  voluntarily  paid.  The  borrower  never  parted 
with  his  title  to  the  money  which  he  seeks  to  recover.  It 
belonged  to  him  after  the  payment  as  before,  and  the  lender 
wrongfully  deprived  him  of  it.  The  law  allows  him  to  main- 
tain the  action  to  reclaim  the  money,  not  as  a  penalty  against 
the  usurer,  but  because  the  usurer  never  acquired  any 
title  to  it.  The  right  of  the  borrower  to  recover  the  excess- 
ive interest  paid  on  a  usurious  loan  is  expressly  aj£rmed  by 
our  statute  of  usury.  (1  £.  S.,  772,  §  3.)  But  this  statute 
did  not  give  the  remedy.  It  existed  before  upon  the  princi- 
ples of  the  common  law.  (Doug.,  697,  notes;  Briggs  v. 
ThompBorij  20  J.  R,  292 ;  Palen  v.  JohnBcm^  60  N.  Y., 
49.) 

In  Palen  v.  Johnson  it  was  conceded  that  the  principal,  if 
not  the  only  change  made  by  our  statute,  was  to  limit  the 
time  within  which  the  borrower  could  bring  the  action.  The 
cause  of  action  in  favor  of  the  borrower  is  founded  upon  the 
unlawful  possession  by  the  lender  of  the  borrower's  money. 
The  claim  has  relation  to  his  property,  and  it  is  entirely 
unlike  a  strictly  personal  injury  where  the  cause  of  action 
does  not  survive,  and  is  not  assignable.  The  language  of  the 
bankrupt  act  is  broad  enough  to  vest  in  the  assignee  a  right 
of  action  of  this  character,  and  our  statute  was  not  intended 
to  confine  this  remedy  to  the  borrower  alone,  and  to  exclude 
those  who  stood,  in  respect  to  the  claim,  in  privity  with  him. 
The  statute  authorizes  a  recovery  to  be  had  by  the  person 
who  paid  the  unlawful  excess,  or  his  ^'  personal  representa- 
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tives,"  and,  in  view  of  the  pre-existing  law,  assignees  must 
be  regarded  as  included. 

In  Bosanquett  v.  Ddshwood  (Oas.  Temp.  Talbot,  38)  a  bill 
was  filed  by  the  assignee  of  a  bankrupt  against  the  executor 
of  the  lender  to  compel  the  defendant  to  account  to  the  plain- 
tiff for  sums  in  excess  of  lawful  interest  paid  by  the  assignor 
to  the  defendant's  testator  on  loans  made  by  the  latter,  and 
the  master  of  the  rolls  decreed  that  the  defendant  should 
account,  and  his  decree  was  affirmed.  (See,  also,  Dey  v. 
Dunham^  2  J.  Oh.,  181 ;  Palmer  v.  Lord^  6  id.,  95.)  These 
cases,  we  think,  sustain  the  right  of  the  assignee  in  this  case 
to  bring  the  action  to  recover  the  excess  of  interest  unlaw- 
fully exacted  by  the  defendant  from  the  assignors. 

But  the  right  to  recover  the  usurious  excess  does  not  accrue 
until  after  the  loan  with  legal  interest  has  been  repaid. 
(Doug.,  69Y ;  BHgga  v.  Thompson^  supra ;  see  remarks  of 
Paige,  J.,  2  Seld.,  113.)  In  this  case  several  distinct  loans 
were  made  by  the  defendant,  on  which  excessive  interest  was 
taken.  Whether  any  of  them  have  been  fully  repaid  does 
not  distinctly  appear,  but  we  cannot  say,  upon  the  case  as 
presented,  that  a  recovery  to  some  extent  was  not  justified. 
We  are,  however,  of  opinion  that  the  judgment  must  be 
reversed  on  another  ground. 

The  plaintiff,  in  addition  to  the  claim  to  recover  the  usuri- 
ous interest  paid  by  his  assignor,  set  out  in  his  complaint  that 
the  defendant  held  certain  notes  of  third  persons  which  Tre- 
main  &  £ro.  had  turned  out  to  him  as  collateral  security  for 
the  usurious  loans  specified  in  the  complaint,  and  also  the 
note  of  the  bankrupt  firm  for  $1,200,  given  for  one  of  the 
loans ;  and  he  asked,  as  part  of  his  relief  in  the  action,  for 
judgment  that  the  defendant  be  directed  to  deliver  the  col- 
lateral notes  to  the  plaintifi^,  and  that  the  note  of  the  bankrupt 
be  declared  void,  and  be  delivered  up  to  be  canceled  ;  and  he 
prayed  for  an  injunction  meanwhile  restraining  the  defend- 
ant from  disposing  of  the  notes,  or  from  proceeding  to  col- 
lect them.  The  plaintiff  neither  in  his  complaint  nor  on  the 
trial  tendered  or  offered  to  pay  the  balance  due  on  the  loan8, 
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although  it  clearly  appeared  that  the  money  loaned  by  the 
defendant  to  Tremain  &  Bro.  exceeded  the  amount  he  had 
received,  including  the  excessive  interest.  The  relief  which 
the  plaintiff  sought  in  respect  to  the  surrender  and  cancella- 
tion of  the  notes  held  by  the  defendant  could,  prior  to  the 
Code,  only  have  been  obtained  in  chancery,  and  until  the 
statute  of  1830,  as  modified  by  the  act  of  1837,  it  would 
only  have  been  granted  on  the  condition  that  the  money 
loaned  should  be  repaid.  That  statute  gave  to  the  bor- 
rower  a  new  remedy,  and  allowed  him  to  file  his  bill  for 
relief  without  paying  or  offering  to  pay  the  sum  loaned,  and 
declared  that  the  court  sliould  not  require  or  compel  the  pay- 
ment or  deposit  of  the  sum  loaned,  or  any  part  thereof,  as  a 
condition  of  granting  relief.  The  courts,  in  construing  the 
fourth  section,  have  given  a  strict  meaning  to  the  word  bor- 
rower, and  have  held  that  it  designates  only  the  party  who  is 
bound  by  the  original  contract  to  pay  the  loan.  {Post  v. 
The  Bank  of  Vtica,  7  Hill,  891 ;  Vilaa  v.  Jones^  1  Oomst., 
274 ;  Record  v.  Wid^er^  2  id.,  131 ;  Schermerhom  v.  TdUr 
man,  4  Kern.,  94 ;  AUerton  v.  Belden,  49  N.  Y.,  373.) 

Under  this  construction,  the  purchasers  from  the  borrower 
and  his  assignee  are  held  not  to  be  borrowers  within  the 
section.  The  case  oi Schermerhorn  y.  TMman  is  a  strong  illus- 
tration of  the  strict  construction  placed  on  this  section.  There 
the  original  borrower,  who  had  incumbered  his  property  with 
usurious  liens,  was  declared  a  bankrupt,  and  his  property 
vested  in  the  assignee  in  bankruptcy.  Afterwards  he  reac- 
quired title  by  purchase  from  the  assignee,  and,  on  a  bill 
filed  by  him  to  cancel  the  usurious  liens,  it  was  held  that  he 
was  not  a  borrower  so  as  to  be  entitled  to  relief  without  pay- 
ing the  amount  actually  loaned  with  interest,  but  stood  in 
the  position  or  upon  the  right  of  a  purchaser  simply  of  the 
property  covered  by  the  usurious  lien.  Selden,  J.,  said : 
^'  It  is  by  virtue  of  the  title  acquired  at  the  sale  alone  that  he 
comes  into  court,  and  the  circumstance  that  he  is  the  same 
person  who  was  once  entitled  to  relief  as  a  borrower  is  a 
mere  accident  which  cannot  affect  his  rights.    He  can  claim 
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the  same  relief  to  which  the  assignee  in  bankruptcy  or  any 
other  purchaser  under  him  would  be  entitled.  If  he  asks 
equity,  therefore,  he  must  do  what  equity  requires." 

The  plaintiff  here  is  not  within  these  decisions  a  borrower. 
He  is  an  assignee  by  operation  of  law,  and  was  bound  to  pay 
the  sum  loaned  as  a  condition  to  the  granting  of  equitable 
relief  in  respect  to  the  securities  held  by  the  defendant.  We 
are  not  called  upon  to  consider  what  his  position  would  have 
been  if  he  had  brought  trover  or  replevin  to  recover  the 
value  or  possession  of  the  notes.  The  action  is  not  of  that 
character.  The  court  refused  to  find  that  the  loan  was  not 
fully  paid.  The  fact  was  clearly  established,  and  the  refusal 
to  find  a  material  fact  proved,  and  as  to  which  there  was  no 
conflict  of  evidence,  was  error,  and  the  judgment  must,  for 
that  reason,  be  reversed.  This  renders  it  unnecessary  to 
consider  the  other  questions  in  the  case. 

Judgment  reversed  and  new  trial  granted. 

All  concur. 

Judgment  reversed. 


William  Sandkb  et  al..  Appellants,  v.  Gbobgb  M.  Hoffman 

et  al.,  Bespondents. 

Where  A.  sells  out  the  stock  and  good- will  of  a  retail  bosmess  to  B.,  cor. 
enanting  not  to  engage  in,  or  carry  ou,  the  same  business  within  certain 
limits,  it  is  not  necessary,  in  order  to  establish  a  breach  of  the  covenant, 
to  show  that  A.  has  solicited  custom  within  the  prescribed  limits; 
if  be,  having  established  himself  in  the  same  business  outside  of  the 
district,  systematically  and  for  profit,  to  an  extent  to  constitute  the 
carrying  on  of  a  business,  sends  to  the  houses  of  customers  within 
the  district,  receives  orders  and  delivers  goods;  this  is  a  breach  of  the 
covenant,  although  it  be  done  at  the  request  of  the  customers  and  with- 
out his  solicitation. 

If,  occasionally,  to  oblige  an  old  customer,  A.  sells  to  him  goods,  this  is 
not  a  breach. 

(Aigued  February  8, 1876;  decided  February  22, 1876.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supe- 
rior Court  of  the  citj  of  New  York,  affirming  a  judgment  in 
favor  of  defendants  entered  upon  a  verdict,  and  affirming  an 
order  denying  a  motion  for  a  new  trial.  ICeported  below,  7 
J.  &  S.,  307.) 

This  action  was  brought  to  recover  a  sum  fixed  as  liquidated 
damages  for  breach  of  a  covenant. 

The  defendant,  George  Hoffman,  had,  prior  to  May  1, 1871, 
been  engaged  in  a  retail  business  in  the  city  of  New  York,  as 
a  dealer  in  meat,  fisli,  vegetables  and  provisions.  On  that  day 
he  sold  out  to  plaintiffs  his  stock  in  trade,  fixtures,  etc.,  and 
the  good-will  of  the  business,  and  in  consideration  of  the 
purchase,  defendants  covenanted  that  they  would  neither 
"  jointly  or  severally,  as  agent  or  principal,  engage  in  or  carry 
on  any  similar  or  competitive  retail  butcher,  and  fish  and 
vegetable  and  provision  business,  for  a  period  of  five  years 
from  the  date  of  the  agreement,"  within  certain  prescribed 
limits.  The  facts  and  the  questions  raised  upon  the  trial 
appear  sufficiently  in  the  opinion. 

Charles  H.  Smith  for  the  appellants.  Defendants  were 
guilty  of  acts  which  constituted  a  breach  of  their  contract 
with  plaintiffs.  (Bump's  Pr.  [8th  ed.],  456 ;  Parker  MiUa  v. 
Comr.  Taxes,  23  N.  Y.,  242 ;  4  Campbell's  Lives  Oh.  Just ; 
Com.  Ex.  Ins.  Co.  v.  Bahcock^  42  N.  Y.,  613.) 

John  L.  HiU  for  the  respondents.  In  doing  the  acts  com- 
plained of,  defendants  did  not  engage  in,  or  carry  on,  a  similar 
or  competitive  business.  {Turner  v.  EvanSy  2  El.  &  Bl.,  612, 
618 ;  2  De  G.,  M.  &  G.,  740 ;  Lee  v.  Erhart,  19  L.  T.  [N.  S.], 
687.) 

Bapallo,  J.  The  covenant,  for  the  breach  of  which  this 
action  was  bronght,  was,  that  the  defendants  would  not 
engage  in  or  carry  on  the  specified  business  during  five  years 
from  the  date  of  the  agreement,  within  certain  limits,  in  the 
city  of  New  York.  This  covenant  was  given  in  connection 
with  a  sale,  by  the  defendants,  of  their  establishment,  within 
SicKBLS— Vol.  XIX.        82 
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the  described  limits,  and  of  the  good-will  of  the  business, 
which  the  defendants  bad  previoaslj  carried  on  there,  and 
was  intended  to  secure  to  the  plaintiffs  the  enjoyment  of  such 
good-will,  and  protect  them  against  competition  bj  the 
defendants. 

No  question  is  raised  as  to  the  validity  of  the  covenant ; 
and  the  only  point  litigated  at  the  trial  was  whether  it  had 
been  broken  by  the  defendants. 

The  business  was  the  retail  butcher,  fish,  vegetable  and 
provision  business.  The  plaintiffs,  in  support  of  their  allega- 
tion of  the  breach  of  the  covenant,  proved  that  in  May,  1872, 
a  year  after  the  covenant  was  made,  the  defendants  set  up  a 
similar  establishment  to  that  which  they  had  sold  to  plain- 
tiffs, a  short  distance  outside  of  the  prescribed  limits,  but  sup- 
plied some  of  their  old  customers  residing  within  said  limits, 
by  sending  daily  to  their  residences  a  wagon,  with  the  pro- 
visions which  they  needed,  and  receiving  through  the  mes- 
senger who  carried  them,  orders  for  the  following  day,  and  so 
on  from  day  to  day. 

The  number  of  customers  shown  to  have  been  thus  sup- 
plied was  few ;  only  four  instances  were  shown  upon  the  trial. 
One  customer  was  thus  supplied  for  only  a  few  weeks  ;  one 
for  about  four  months,  to  the  amount  in  the  aggregate  of 
$180;  one  from  October,  1872,  to  the  time  of  the  examina- 
tion of  the  witness ;  the  other  from  the  time  the  defendants 
opened  their  new  store,  in  1872,  down  to  the  time  of  the 
examination  of  the  witness,  in  March,  1873.  The  amount  of 
the  business  thus  done  does  not  appear. 

There  was  evidence  that  the  custom  of  these  persons,  or 
some  of  them,  had  been  solicited  by  the  defendants ;  this  was 
denied  by  the  defendants,  who  claimed  that  the  customers 
voluntarily  and  without  solicitation  proposed  to  deal  with 
them  on  being  informed  that  they  had  resumed  business. 

The  judge  charged  the  jury  that  if  they  found  that  the 
defendants  themselves,  or  by  their  agents,  went  into  the*  pre- 
scribed limits  and  there  solicited  or  procured  orders  for  meats, 
etc.,  and  that  the  defendants  received  and  filled  such  orders, 
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it  was  a  breach  of  the  covenant ;  but  that  if  they  found  that 
the  defendants  did  not  go  into  the  prescribed  limits  and  pro- 
cure such  orders,  but  that  the  persons  within  such  limits  vol- 
nntarilj  and  without  solicitation  of  defendants  gave  them 
orders  (and  whether  they  gave  their  orders  within  such  lim- 
its or  otherwise  was  immaterial),  the  filling  of  such  orders 
was  not  a  breach  of  the  covenant.  Exception  was  duly  taken 
to  this  last  proposition. 

The  jury  having  retired  afterward  returned  and  asked  the 
court  this  question:  ^^Is  the  sending  an  agent,  every  day,  to 
the  houses  in  the  limited  district,  to  take  orders  and  filling 
them,  a  competitive  business,  or  soliciting  the  same  i " 

To  which  the  cpurt  replied  :  "  In  the  construction  I  have 
given  the  contract  it  would  not  be ;  the  orders  must  have 
originally  been  procured  by  the  solicitation  of  the  defendants. 
If  they  proceeded  from  the  customers,  and  not  by  the  pro- 
curement of  the  defendant,  it  was  not  a  breach  to  fill  them." 
Exception  was  duly  taken  to  this  ruling. 

The  effect  of  these  instructions  to  the  jury  was  so  to  limit 
the  operation  of  the  covenant  as  to  restrain  the  defendants 
merely  from  soliciting  the  patronage  of  customers  within  the 
district,  and  leave  them  at  liberty  to  carrj'  on  business  there 
to  any  extent,  by  sending  their  wagon  daily  to  houses  in  the 
district,  receiving  orders  there  and  delivering  the  provisions 
ordered,  provided,  the  original  proposition  so  to  deal  pro- 
ceeded from  the  customer  and  not  from  the  defendants. 
Such  a  construction  of  the  covenant  would,  in  our  judgment, 
entirely  defeat  the  purpose  for  which  it  was  taken  and,  sub- 
stantially, deprive  the  plaintiffs  of  the  protection  which  it 
was  intended  to  afford  them,  and  in  consideration  of  which 
they  had  bought  and  paid  for  the  good-will  of  the  defend- 
ants' business.  The  business  of  supplying  the  inhabitants  of 
the  district  with  meat,  provisions,  etc.,  and  sending  to  their 
dwellings  to  receive  orders,  was  the  very  business  which  the 
plaintiffs  purchased. 

If  the  defendants  were  at  liberty  to  carry  on  the  same 
business,  naturally  their  old  customers,  and  those  to  whom 
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they  were  known  by  reputation,  would  prefer  dealing  with 
them  to  employing  the  new  concern.  It  was  immaterial  to 
the  customers  where  the  store  or  shop  was,  for  the  supplies 
were  brought  to  their  doors,  and  orders  received  there.  It 
was  this  very  good-will  —  the  disposition  of  the  inhabitants 
of  the  district  to  deal  with  the  defendants  —  which  they 
undertook  to  sell  to  the  plaintiffs.  The  covenant  of  the 
defendants  bound  them  to  do  more  than  refrain  from  soliciting 
patronage.  It  bonnd  them  not  to  carry  on  the  business  within 
the  prescribed  district,  and  if  applied  to  for  that  purpose,  it 
was  their  duty  to  decline  on  the  ground  that  they  had  cove- 
nanted not  to  do  so.  The  greater  the  reputation  of  the 
defendants'  establishment,  and  the  disposition  of  their  former 
customers  to  deal  with  them,  the  more  valuable  was  the  good- 
will which  the  plaintiffs  purchased ;  but,  upon  the  construc- 
tion put  upon  the  covenant  by  the  court  below,  if  the  defend- 
ants were  suflBciently  popular  to  cause  their  former  customers 
to  seek  them,  they  might  retain  all  their  former  business  so 
long  as  they  did  not  take  the  initiative  in  soliciting  the  contin- 
uance of  the  custom.  In  the  case  of  Smith  v.  Smith  (4  Wend., 
468),  which  was  an  action  upon  a  bond  given  by  a  physician 
that  he  would  not  locate  himself  and  practice  his  profession 
within  prescribed  limits,  and  in  case  he  should  so  locate  or 
practice,  that  he  should  pay  a  certain  sum  per  month,  the 
obligor  located  himself  outside  of  the  limits,  but  visited 
patients  within  them,  and  he  was  held  liable.  It  was  not 
intimated  in  that  case  that  it  was  necessary  to  constitute  a 
breach  of  the  condition  of  his  bond  to  show  that  he  had 
solicited  the  custom  of  his  patients.  The  covenant  here  is 
just  as  absolute  as  in  that  case.  It  is  that  the  defendants  will 
not  carry  on  the  business,  etc.,  within  the  district.  It  cannot 
be  doubted  that  sending  his  wagon  and  an  agent  daily  within 
the  district,  supplying  the  inhabitants  and  receiving  their 
orders  for  further  supplies,  would  be,  if  carried  on  to  a  suffi- 
cient extent  to  constitute  a  business,  a  breach  of  that  cove- 
nant. What  excuse  is  it  to  say  that  these  acts  were  done  at 
the  request  of  the  customers  ? 
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The  object  of  the  covenant  was  to  secure  the  withdrawal 
of  the  defendants  from  the  business  in  order  that  the  trade 
which  would  have  gone  to  them,  had  they  continued,  should 
go  to  the  plaintiffs.  If  the  defendants  continued  their  busi- 
ness and  supplied  their  former  customers  or  others  in  the 
district,  the  damage  to  the  plaintiffs  is  the  same  whether  the 
defendants  sought  the  customers  or  they  voluntarily  came  to 
the  defendants.  If  the  defendants  declined  to  do  the  busi- 
ness, as  their  covenant  bound  them  to  do,  this  trade  might 
have  gone  to  the  plaintiffs. 

The  case  of  Turner  v.  Eoana  (2  El.  &  Bl.,  512)  is  much 
relied  upon  by  the  defendants'  counsel  to  sustain  the  propo- 
sition that  to  constitute  a  breach  the  orders  must  have  been 
solicited  by  the  defendants. 

In  that  case,  the  defendant  sold  the  good-will  of  his  busi- 
ness at  Carnarvon,  and  contracted  with  the  purchaser  not  to 
carry  on  the  business  of  a  wine  merchant  there.  He  set  up 
the  business  at  another  place,  but  had  agents  at  Carnarvon 
who  received  orders  for  wine,  which  he  executed.  The  fact 
was  in  the  case  that  these  agents  solicited  orders,  and  that 
fact  was  commented  upon,  but  was  not  essential  to  the 
decision.  The  essential  ground  was,  that  the  defendant  sup- 
plied wine  so  systematically  within  the  district  as  to  have 
made  a  business  of  it.  The  reasoning  of  the  case  shows  that 
if  he  had  had  an  agent  within  the  district,  who  received 
orders,  even  without  solicitation,  which  the  defendant  sup- 
plied, the  result  would  have  been  the  same,  and  the  injury  to 
the  plaintiff  the  same ;  and  that  it  made  no  difference 
whether  the  wine  was  supplied  from  stores  within  or  without 
the  district.  In  discussing  the  question  of  fact,  Lord  Camp- 
bell remarks,  that  if,  to  oblige  an  old  customer,  he  should 
now  and  then  sell  him  some  wine,  that  would  be  no  breach, 
for  it  would  not  be  carrying  on  a  business,  and  the  same 
remark  would  apply  to  the  present  case.  If,  once  in  a  while, 
to  oblige  an  old  customer,  the  defendants  had  sent  him  a 
piece  of  meat,  the  case  would  be  analogous.  But  that  is 
vastly  different  from  systematically  sending  an  agent  every 
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day  to  the  houses  of  his  old  customers  in  the  district  and 
receiving  orders  and  supplying  them. 

The  true  question  in  the  case  was,  whether  the  defendants 
had  done  these  acts  systematically,  and  for  profit,  to  an  extent 
sufficient  to  constitute  the  carrying  on  of  a  business  within 
the  district.  If  so,  it  matters  not  at  whose  solicitation  the 
dealings  were  inaugurated.  But  the  case  was  not  disposed 
of  or  submitted  to  the  jury  on  any  such  question.  The 
ground  upon  which  it  was  disposed  of  is,  we  think,  unten- 
able, and  the  judgment  should  therefore  be  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


Btbon  Sherman  et  al..  Respondents,  v.  The  Hm>soN  Rivbb 

Railroad  Oompany,  Appellant. 

It  is  the  duty  of  a  common  carrier,  not  only  to  transport,  but  to  deliver 
or  offer  to  deliver,  goods  to  the  consignee  within  a  reasonable  time. 
Where  the  consignee  is  unknown,  a  reasonable  and  diligent  effort  to  find 
and  notify  him  of  the  arrival  is  a  condition  precedent  to  a  right  to  ware* 
house  the  goods.  If  such  effort  be  not  made  the  carrier  is  liable  for  the 
damages  resulting  from  the  neglect. 

The  measure  of  damages  is  the  difference  in  the  value  of  the  goods  at  the 
time  and  place  they  ought  to  have  been  delivered  and  the  time  of  their 
actual  delivery;  in  fixing  the  time  when  delivery  should  have  been  made, 
where  there  is  no  charge  of  negligence  in  transportation,  a  reasonable 
time  after  arrival  should  be  allowed  for  delivery. 

In  the  case  of  the  transportation  of  property  over  several  railroads  consti- 
tuting a  connecting  line,  neither  company  is  agent  of  the  owner ;  each 
exercises  an  independent  employment  as  a  contractor  with  the  owner 
and  is  responsible  for  its  own  negligence,  and  it  cannot  make  the  owner 
responsible  for  the  negligence  of  a  connecting  road. 

II  seemSy  that  if,  in  an  action  for  negligence,  tried  by  a  referee,  an  express 
finding  of  fact  that  defendant  was  guilty  of  negligence  is  necessary  to 
uphold  a  judgment,  a  finding  to  that  effect,  although  included  in  the 
conclusions  of  law,  is  sufficient 

Certain  bales  of  cotton  owned  by  plaintiffs  were  shipped  at  C,  consigned 
to  *'  Byron  Sherman,"  New  York.    They  were  delivered  to  defendant  at 
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A.,  by  a  connecting  line,  with  a  freight  bill  in  which  was  stated  the  num- 
ber of  and  the  marks  upon  the  bales,  but  the  consignee's  name  was  given 
as  '*  Hyan  Sherman."  The  cotton  was  transported  by  the  defendant  to 
New  York;  the  name  of  the  consignee  was  changed  by  it  in  its  entries  and 
bills  to  *'Ryan  &  Sherman.'*  Not  finding  such  a  firm  defendant  ware- 
housed the  cotton.  Byron  Sherman  called  at  defendant's  freight  office  in 
New  York,  about  the  time  of  the  arrival  of  the  cotton,  and  several  times 
thereafter,  with  the  bill  of  lading  containing  the  number  of  bales  and 
marks  thereon  which  he  exhibited,  and  inquired  for  the  cotton,  but  could 
obtain  no  information.  In  an  action  for  negligence,  hddj  that  plaintiff 
was  entitled  to  recover;  that  the  evidence  was  sufficient  to  justify  a 
finding  that  the  delay  and  consequent  injury  was  caused  solely  by 
defendant's  mistake;  that  while  defendant  was  only  chargeable  with  its 
own  negligence  plaintiff  could  not  be  made  responsible  for  the  negli- 
gence of  the  connecting  line. 

(Argued  February  9,  1876;  decided  February  22,  1876.) 

Appeal  from  judgment  of  the  Court  of  Common  Pleas  in 
and  for  the  city  and  county  of  New  York,  affirming  a  judg- 
ment in  favor  of  plaintiff,  entered  upon  the  report  of  a 
referee.     (Reported  below,  6  Daly,  521.) 

This  action  was  brought  against  defendant  as  common 
carrier  to  recover  damages  for  alleged  negligence  and  delay 
in  the  delivery  of  thirteen  bales  of  cotton. 

The  referee  found,  in  substance,  that  plaintiff's  agents  at 
Cairo,  Illinois,  shipped  the  cotton  by  the  Illinois  Central 
Railroad,  consigned  to  an  agent  of  a  connecting  line  at 
Chicago,  to  be  forwarded  to  New  York.  That  the  bales,  at 
the  time  of  delivery,  were  marked  with  a  diamond,  in  which 
were  the  letters  F.  B.  Said  road  executed  and  delivered  to 
the  agents  a  receipt  or  bill  of  lading  giving  the  number  of 
bales  and  describing  them  by  said  mark,  with  the  words  "  to 
be  forwarded  all  rail  to  Byron  Sherman,  41  Warren  street, 
New  York,"  which  bill  of  lading  was  forwarded  to  plaintiff. 
That  said  cotton  was  transported  to  Albany  and  there 
received  by  defendant  from  the  New  York  Central  Railroad 
Company,  a  bill  of  charges  accompanying  it  in  which  the 
name  of  the  consignee  was  stated  as  ^^  Ryan  Sherman,"  but  in 
other  respects  the  cotton  was  described  as  in  the  bill  of  lading. 
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That  defendant  changed  the  name  of  the  consignee  to  Kyan, 
&  Sherman  and  transported  the  cotton  to  New  York,  where 
it  held  it  for  delivery  to  Ryan  &  Sherman.  The  cotton 
arrived  in  New  York  December  14,  1864:.  Defendant  kept 
it  in  its  possession  until  December  twenty-first,  when  it 
stored  it  with  warehouseman.  "  That  the  defendants  made 
no  effort  to  find  any  consignee  of  said  cotton,  except  Ryan 
&  Slierman  ;  they  made  some  inquiries  for  this  firm,  but 
these  were  limited  to  such  persons  as  came  to  their  depot, 
and  they  mailed  a  notice  in  the  New  York  post-office  of  the 
arrival  of  this  cotton,  addressed  to  such  firm  of  Ryan  & 
Sherman,  New  York  city,  but  they  did  not  make  any  effort 
to  find  or  notify  of  its  arrival  Ryan  Sherman  or  Byron  Sher- 
man." That  the  consignee  Byron  Sherman  (one  of  the 
plaintiffs),  received  the  receipt,  and  after  a  reasonable  time 
for  the  transmission  of  the  cotton  to  New  York,  hearing 
nothing  of  it,  he  went  to  the  general  freight  ofiice  of  the 
defendant,  at  the  comer  of  Warren  street  and  College  place, 
in  New  York  city,  and  showed  said  receipt  to  the  parties 
having  charge  of  the  freight  business,  and  made  inquiries 
for  this  cotton ;  that  he  made  applications  there  repeatedly 
during  the  month  of  December  aforesaid,  and  also  during 
the  January  following,  of  a  person  to  whom  he  was  there 
directed  by  the  employes  of  the  defendant  as  a  proper 
person  of  whom  to  make  inquiries;  that  he  told  such 
person  when  the  cotton  left  Cairo,  and  that  it  was  due 
and  past  due  in  New  York,  and  on  each  occasion  of  his 
inquiry,  exhibited  the  receipt  or  bill  of  lading  and  that  he 
received  no  information,  and  could  get  none  respecting  the 
cotton ;  that  said  cotton  was  not  delivered  to  the  consignee, 
and  he  heard  nothing  of  it  until  on  or  about  the  6th  day  of 
February,  1865,  when  he  was  notified  at  his  store  No.  41 
Warren  street,  by  a  person  from  the  warehouse,  that  the 
cotton  was  there,  and  the  same  was  on  such  day  delivered  on 
his  order  to  the  commission  merchants  in  New  York  of  the 
plaintiffs,  by  whom  it  was  afterwards  sold  for  their  account. 
That  after  the  arrival  of  such  cotton  in  New  York,  it  depre- 
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ciated  in  value,  and  that  the  difference  in  the  market  value 
of  it  at  the  time  of  its  delivery  and  the  time  when  it  should 
have  been  delivered  was  $2,674:.50.  As  a  conclusion  of  law 
the  referee  found  "  that  the  defendants  were  guilty  of  negli- 
gence, and  are  liable  in  damages  to  the  plaintiffs  for  the  loss 
on  such  cotton,  and  for  the  amount  of  the  expenses  and 
charges  paid  to  the  warehouseman." 

Samud  Hand  for  the  appellant.  Defendant  was  not  guilty 
of  negligence  in  refusing  to  deliver  the  cotton  to  Byron  Sher- 
man. {Hempstead  v.  N.  T.  G,  R.  R  Go,^  28  Barb.,  486,  501 ; 
Molntee  v.  N,  J.  Stmbt.  Co.y  45  N.  Y.,  34.)  Defendant  having 
transported  the  goods  and  made  unavailing  efforts  to  notify  the 
consignee  named,  its  responsibility  as  carrier  ceased.  (Redf. 
on  Railways,  §  127 ;  Thomas  v.  Boat.  R,  R.  Co.^  10  Mete, 
472 ;  Wiibeck  v.  Holland^  45  N.  Y.,  17 ;  Parsons  v.  Hardy ^ 
14  Wend.,  215 ;  Pelton  v.  R.  and  S.  R.  R.  Co.,  54  K  Y., 
215 ;  Northrop  v.  S,  and  B.  R.  R.  Co.,  2  Tr.  Apps.,  183.) 
The  negligence  of  plaintiffs  and  their  representatives  having 
caused  or  contributed  to  defendant's  failure  to  deliver  to  the 
true  consignee,  pfaintiffs  could  not  recover,  even  assuming 
negligence  in  defendant.  {Nelson  v.  H.  R.  R,  Co.,  48  N.  Y., 
498 ;  Rawson  v.  Holland,  59  id.,  617 ;  Redf.  on  Carriers,  § 
52 ;  28  Barb.,  485  ;  Ont  Bh.  v.  N.  J.  Stmbt  Co.,  N.  Y.  C. 
P.,  February,  1874 ;  Taylor  v.  6t.  N.  R.  R.  Co.,  L.  R.,  1 
0.  P.,  385.)  Defendant  was  not  liable  for  damages  arising 
from  non-delivery  of  the  cotton,  during  the  time  it  kept  the 
goods  to  ascertain  the  owner.     (45  N.  Y.,  34.) 

Henry  N.  Beach  for  the  respondents.  A  carrier  is  bound 
to  transport  goods  to  their  destination  and  deliver  them  within 
a  reasonable  time  to  the  consignee  or  owner,  by  giving  notice 
of  their  arrival.  {Kent  v.  H.  R.  R.  Co.,  22  Barb.,  278;  Ang. 
on  Car.  [2d  ed.],  §  283  ;  Story  on  Bailments,  §  545  a  ;  Fen- 
ner  v.  B.  and  S.  Z.  R.  R.  Co.,  44  N.  Y.,  509 ;  Wiibeck  v. 
Holland,  45  id.,  13  ;  McDonald  v.  West.  R.  R.  Co.,  34  id., 
601 ;  Rowland  v.  JUiln,  2  Hilt.,  150 ;  JPisk  v.  Newton,  1 
SiOKKLS — Vol.  XIX.        83 
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Den.,  47;  Zinn  v.  K  J.  Stmbt  Co,,  49  N.  Y.,  445.)  Defend- 
ant's  mistake,  in  the  name  of  the  consignee,  did  not  czense 
its  negligence.  {Read  v.  Spaulding,  30  N.  T.,  630,  645 ;  3 
Bosw.,  396, 408 ;  Caldwell  v.  N.  J,  Stmbt.  Co.,  47  N.  Y.,  282.) 
The  measure  of  damages  was  the  difference  in  the  value  of 
the  cotton  at  the  time  and  place  it  should  have  been  deliv- 
ered, and  at  the  time  of  the  actual  delivery.  ( Ward 
V.  N.  Y.  a  R.  R.  Co.,  47  N.  Y.,  29 ;  Zinn  v.  iT.  J.  StmU. 
Go,,  49  id.,  445  ;  Griffin  v.  CoUer,  16  id.,  489 ;  22  Barb.,  293 ; 
Redf.  on  Railways,  chap.  26,  §  167 ;  Sedgw.  Meas.  of  Dam., 
372.)  The  concurrent  acts  of  plaintiffs  and  defendant  could 
not  contribute  to  the  same  injury.  {Zinn  v.  N.  J.  Stmbt.  Co., 
49  N.  Y.,  446.) 

• 

Earl,  J.  The  cotton  was  shipped  from  Cairo,  consigned 
to  "Byron  Sherman,  41  Warren  street.  New  York."  The 
thirteen  bales  were  all  marked  with  the  capital  letters,  "  F. 
B.,"  in  a  diamond  figare ;  and  these  marks  as  well  as  the 
direction  to  the  consignees  were  upon  the  shipping  bill  issued 
at  Cairo,  and  forwarded  to  and  received  by  the  plaintiffs  in 
due  course  of  mail.  The  cotton  reached  Albany  by  the  New 
York  Central  railroad,  and  by  its  agents  was  delivered  to  the 
defendant  to  be  transported  to  New  York  and  delivered  to  the 
consignees.  Upon  delivering  to  the  defendant,  the  agents  of  the 
New  York  Central  Railroad  Company  delivered  with  the  cot- 
ton a  freight  bill  containing  the  back  charges  on  the  same,  the 
number  of  bales  and  the  marks  upon  the  bales,  in  which  the 
consignee's  name  was  mentioned  as  "  Ryan"  Sherman  instead 
of  "  Byron  "  Sherman.  This  freight  bill  gave  the  only  infor- 
mation the  defendants  received  as  to  the  destination  and  con- 
signee of  the  cotton.  Tlie  cotton  was  immediately  trans- 
ported to  New  York,  and  reached  there  on  the  14th  day  of 
December,  1864.  The  defendant  changed  the  name  of  the 
consignee  to  Ryan  &  Sherman,  and  in  that  name  made  its 
entries  and  made  out  its  bills.  Not  finding  these  supposed 
consignees,  it  kept  the  cottort  until  December  twenty-first, 
when  it  stored  the  same,  for  the  supposed  consignees,  with 
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Mulligan  &  Dudley,  warehousemen.  The  consequence  was 
that  plaintiflfe  did  not  find  or  receive  the  cotton  until  Feb- 
ruary sixth.  In  the  mean  time  there  had  been  a  large  decline 
in  the  price  of  cotton,  and  this  action  was  brought  to  recover 
damages,  for  the  delay  in  delivering  the  cotton,  suffered  by 
the  decline  in  the  price  thereof. 

It  is  the  duty  of  a  carrier  to  transport  goods  committed  to 
him  in  a  reasonable  time,  and  if  from  mere  negligence  or  a 
plain  violation  of  duty  he  omits  to  transport  them  beyond  a 
reasonable  time,  and.  their  market  value  falls  in  the  mean 
time,  the  true  rule  of  damages  is  the  difference  in  their  value 
at  the  time  and  place  they  ought  to  have  been  delivered  and 
the  time  of  their  actual. deli  very.  {Ward  v.  The  New  York 
Central  Railroad  Oo,y  47  N.  Y.,  29.)  It  is  hot  only  his  duty 
thus  to  transport  the  goods,  but  he  has  not  performed  his 
contract  as  carrier  until  he  has  delivered  or  offered  to  deliver 
them  to  the  consignee,  or  done  what  the  law  esteems  equiv- 
alent \o  delivery.  When  the  consignee  is  unknown  to 
the  carrier  a  due  effort  to  find  him  and  notify  him  of  the 
arrival  of  the  goods  is  a  condition  precedent  to  the  right  to 
warehouse  them ;  and  if  a  reasonable  and  diligent  effort  is 
not  made,  the  carrier  is  liable  for  the  consequences  of  the 
neglect.  If,  in  the  mean  time,  the  goods  depreciate  in  value, 
the  rule  of  damages  is  as  above  stated.  {Zinn  v.  The  New 
Jersey  Steamboat  Go,^  49  N.  Y.,  442.)  If  plaintiffs'  case 
comes  within  these  rules  and  no  rule  of  law  was  violated 
upon  the  trial,  the  recovery  was  right  and  must  be  upheld. 

The  appellant  alleges  several  grounds  of  error  which  we 
will  proceed  to  examine  separately  : 

1.  The  referee  does  not  expressly  find,  as  matter  of  fact,- 
that  the  defendant  was  guilty  of  negligence  —  that  is,  there  is 
not  such  a  finding  among  the  findings  of  fact.  But  among  the 
conclusions  of  law  there  is  a  finding  that  the  defendant  was 
guilty  of  negligence,  and  if  an  express  finding  of  fact  that 
the  defendant  was  thus  guilty  were  necessary  to  uphold  this 
judgment,  this  would  be  deemed  sufficient.  A  finding  of 
negligence  is,  generally,  an  inference  from  many  facts  —  from 
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all  the  evidence  in  the  case ;  and  when  it  is  found  in  the 
report  of  a  referee,  no  matter  where  it  is  placed,  it  must  be 
deemed  his  inference  from  all  the  evidence  submitted  to  him 
upon  the  question.  Besides,  the  facts  found  here  warrant  the 
finding  of  negligence,  and  would  justify  no  other  conclusion. 
The  agents  of  defendant  were  clearly  misled  by  their  own 
mistakes  in  changing  the  name  of  the  consignees  to  Kyan  & 
Sherman  and  inquiring  only  for  them.  If  they  had  retained 
the  name  of  Ryan  Sherman  as  consignee  they  would  proba- 
bly have  found  Byron  Sherman.  But  there  was  no  excuse 
for  not  delivering  the  cotton  to  Byron  Sherman  when  he 
called  for  it ;  he  called  about  the  time  of  the  arrival  of  the 
cotton,  and  several  times  during  the  months  of  December  and 
January,  at  the  general  freight  oflSce,  and  had  with  him  the 
bill  of  lading  forwarded  to  him  by  mail,  which  contained  his 
name  as  consignee,  the  true  number  of  bales  with  the  marks 
on  them,  and  exhibited  it  to  defendant's  agents  in  charge 
of  such  office  and  inquired  for  his  cotton  and  could 'obtain 
no  information  about  it.  The  probabilities  are  very  strong 
that  but  for  the  mistake  of  changing  the  name  of  the  con- 
signee to  Ryan  &  Sherman,  the  discovery  would  have  been 
made,  when  Byron  Sherman  first  called,  that  he  was  the  con- 
signee. The  referee  was,  therefore,  fully  justified  in  finding 
that  the  delay  in  the  delivery  of  the  cotton  was  caused  by 
the  negligence  of  the  defendant. 

2.  It  is  claimed  that  the  mistake  of  the  New  York  Central 
Railroad  Company,  in  giving  to  the  defendant  the  name  of 
Ryan  Sherman  as  consignee,  caused  the  mistake  of  defend- 
ant, or  contributed  to  that  mistake,  and  that  plaintiffs  cannot, 
therefore,  recover,  as  the  former  company  was  their  agent  for 
the  delivery  of  the  cotton  to  the  defendant.  An  answer  to 
this  claim  is,  that  there  is  no  such  finding ;  the  referee  based 
his  final  conclusion  of  law  upon  the  negligence  of  defendant, 
and  the  evidence  tended  strongly,  if  not  irresistibly,  to  show 
that  plaintiffs'  damage  was  caused  solely  by  its  negligence. 

In  the  case  of  transportation  of  property  over  several  rail- 
roads constituting  a  continuous  line,  none  of  the  roads  can 
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be  said  to  be  agents  of  the  owner ;  each  is  exercising  an  inde- 
pendent employment,  and  is  a  contractor  with  the  owner,  the 
contract  being  either  express  or  such  as  the  law  implies ;  each 
is  responsible  for  its  own  negligence  ;  and,  while  the  owner 
maj  lose  by  the  negligence  of  either,  he  can  in  no  proper 
sense  be  made  responsible  for  such  negligence.  In  this  case 
the  defendant  could  only  be  made  responsible  for  the  damage 
caused  by  its  own  negligence  ;  and  such  was  the  decision  of 
the  referee. 

3.  It  is  claimed  that  the  referee  allowed  too  much  damage. 
The  proof  showed  that  this  cotton  was  worth,  per  pound,  on 
the  day  of  its  arrival,  December  fourteenth,  one  dollar  and 
thirty-three  cents;  December  seventeenth,  one  dollar  twenty- 
eight  ceuts;  December  twenty-first,  the  day  the  cotton  was 
warehoused,  one  dollar  twenty-five  cents,  and  February  sixth, 
the  day  of  its  delivery,  eighty-two  cents.  The  referee  allowed 
plaintiflE  fifty  cents  per  pound  in  making  up  the  amount  of 
damage  awarded ;  this  was  a  liberal  allowance,  as  defendant 
should  have  been  allowed  a  reasonable  time  for  delivery,  and 
the  damage  should  have  been  computed  from  the  lapse  of  such 
time.  But  before  judgment  the  plaintiffs  deducted  from  their 
recovery  the  sum  of  $745.54 ;  and  after  such  deduction  their 
recovery  was  only  at  the  rate  of  forty-two  cents  per  pound  ; 
and  such  a  recovery  was  fully  warranted  by  the  evidence.  In 
this  respect,  therefore,  the  defendant  has  no  reason  now  to 
complain. 

The  judgment  must,  therefore,  be  affirmed,  with  costs. 

All  concur.     Allen,  J.,  not  sitting. 

Judgment  affirmed. 
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Henst  0.  HowABD  et  aL,  Bespondents,  v.  Gbosgb  O.  Moot, 

Appellant. 

Rules  of  evidence  are  at  all  times  subject  to  modification  and  control  by 
the  legislature,  and  changes  thus  made  may  be  made  applicable  to 
existing  causes  of  action. 

An  act  declaring  any  circumstance  or  any  evidence,  however  slight, 
prima  facie  proof  of  a  fact  is  valid. 

Accordingly  A^,  that  the  act  to  perpetuate  certain  testimony  respecting 
the  title  to  the  Pulteney  estate  (chap.  19,  Laws  of  1821),  was  constitu- 
tional and  valid. 

Also  hdd,  that  the  legislature  having  thereby  made  the  chancellor  the 
final  arbiter  to  determine  what  would  be  good  prima  facw  evidence  of 
the  facts  stated,  evidence  taken  in  due  form,  as  prescribed  by  the  act, 
accompanied  by  the  opinion  of  the  chancellor,  properly  given  and  cer- 
tified, to  the  effect  that  it  was  good  prima  facie  evidence  of  the  facts 
stated  was,  although  the  evidence  was  hearsay,  competent  and  con- 
clusive in  the  absence  of  any  evidence  to  controvert  it. 

A  will  regularly  admitted  to  probate  can  only  be  impeached  for  incapacity 
of  the  testator  by  reason  of  nonage  or  imbecility ;  competency  will  be 
presumed  until  the  contrary  is  shown. 

A  devise  to  alien  trustees  of  lands  held  by  an  alien  under  the  act  of  1798, 
'*  to  enable  aliens  to  purchase  and  hold  real  estate  within  this  State,*' 
etc.  (chap.  72,  Laws  of  1798),  is  valid. 

This  court  will  take  judicial  notice  of  the  fact  that  the  tract  of  land 
known  as  the  "Pulteney  estate"  was  ceded  b}'  the  State  of  New  York 
to  the  State  of  Massachusetts  by  the  treaty  and  deed  of  cession  executed 
December  16,  1786,  and  that  under  the  proper  authO)-ity,  State  and 
national,  tlie  Indian  title  to  said  lands  lias  been  extinguished. 

As  to  whether  the  fact  that  the  Indian  right  of  occupation  of  lands  within 
this  State  had  not  been  extinguished  with  the  sanction  of  the  State 
government  or  aband6ned  by  the  Indians,  can  be  set  up  by  one  without 
title,  as  against  the  owner  in  fee  subject  to  such  rights,  qamre. 

All  the  terms  and  conditions  of  the  said  treaty,  upon  which  depended  the 
right  of  Massachusetts  and  her  grantees  to  an  absolute  and  indefeasible 
estate  in  the  lands  granted,  Md,  to  have  been  substantially  performed. 

(Argued  February  10,  1876;  decided  February  22,  1876.) 

'  Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  aflSrming 
judgment  in  favor  of  plaintiffs,  entered  upon  a  verdict. 
(Reported  below  2  Hun,  475 ;  5  T.  &  C,  427.) 
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ThiB  was  an  action  of  ejectment  to  recover  possession  of 
100  acres  of  land  in  Livingston  county,  part  of  the  "  Pulteney 
estate  "  so  called. 

(For  the  general  history  of  the  title  under  which  plaintiff 
claimed,  see  3  Seld.,  305 ;  41  N.  Y.,  397.) 

Plaintiffs  introduced  in  evidence  an  exemplification  from  the 
Court  of  Chancery  of  depositions  taken  in  proceedings  under 
the  act  to  perpetuate  testimony  respecting  the  title  to  the 
Pulteney  estate  (chap.  19,  Laws  of  1821),  for  the  purpose  of 
proving  the  death  of  Sir  William  Pulteney,  the  descent 
of  the  land  to  his  daughter  Henrietta  Laura  Pulteney ;  also 
proving  her  death  and  the  descent  of  the  land  to  her  cousin 
Sir  John  Lowther  Johnstone,  and  also  proving  his  death. 
Accompanying  the  deposition  was  an  opinion  and  order  of 
James  Kent,  chancellor,  to  the  effect ''  that  the  said  deposi- 
tions did,  in  the  opinion  of  the  chancellor,  furnish  good 
prima  facie  evidence  of  the  facts  therein  set  forth,"  and 
ordering  that  the  interrogatories  and  depositions  be  filed,  etc. 

This  was  objected  to  by  defendant's  counsel  on  the  grounds 
that  the  alleged  facts  were  not  established  by  the  testimony 
offered ;  that  the  legislature  had  no  power  to  pass  a  bill  author- 
izing testimony  to  be  taken  de  bene  esse  without  giving  an 
adverse  party  the  right  of  cross-examination,  and  that  the 
testimony  was  mere  hearsay,  and  upon  points  where  hearsay 
evidence  was  incompetent.  The  objections  were  overruled, 
and  defendant's  counsel  duly  excepted. 

An  exemplified  copy  of  the  will  of  Sir  John  Lowther  John- 
stone devising  tlie  lands  to  trustees  on  certain  trusts,  and 
authorizing  them  to  convey  title,  was  also  offered  in  evidence. 
This  was  objected  to  upon  the  ground,  Ist,  that  it  did  not 
appear  that  the  testator  was  twenty-one  years  old  when  the 
will  was  executed ;  2d,  that  by  the  laws  of  the  State  the  tes- 
tator could  not  devise  or  convey  the  land ;  3d,  that  being  an 
alien  he  could  not  devise  such  lands.  The  objections  were 
overruled,  and  said  counsel  duly  excepted. 

At  the  close  of  the  evidence  defendant's  counsel  moved  for 
a  nonsuit,  on  the  following  grounds,  among  others : 
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First.  That  it  appeared  by  the  deed  of  cession  that  the 
State  of  Massachusetts  was  required  to  extinguish  the  Indian 
title,  which  they  had  not  done.  Second.  That  it  appeared 
by  that  deed  that  the  State  of  Massachusetts  might  grant  the 
pre-emption  of  the  whole,  or  any  part  of  the  territory  so 
situated,  providing  that  no  purchase  by  the  native  Indians 
by  any  such  grant  or  grants  should  be  valid,  unless  made  in 
the  presence  of  and  approved  by  the  superintendent  appointed 
by  the  Commonwealth  of  Massachusetts,  which  had  not  been 
done.  Third.  That  it  did  not  appear  that  any  treaty  with 
the  Indians  was  ever  filed  in  the  office  of  Secretary  of  State, 
as  required  by  such  deed  of  cession.  Fourth.  That  it  did  not 
appear  that  any  such  treaty  was  evei*  ratified  by  the  legisla- 
ture of  this  State.  Fifth.  That  it  did  not  appear  that  the 
legislature  of  this  State  ever  consented  to  the  making  of  any 
such  treaty,  or  that  any  was  made.  Sixth.  That  there  was  no 
proof  of  the  confirmation  by  the  State  of  Massachusetts,  as 
required  by  the  act  of  cession.  *  *  *  Twelfth.  That  the 
conveyances  proved  by  the  plaintiff  did  not  show  a  sale, 
devise  or  descent  within  the  act  of  1798,  such  act  not  having 
any  relation  whatever  to  a  trust.  Thirteenth.  That  thereby 
such  trusts  were  void,  because  contrary  to  the  laws  of  this 
State. 

The  motion  for  a  nonsuit  was  denied,  and  the  defendant's 
counsel  duly  excepted. 

The  court  directed  a  verdict  in  favor  of  the  plaintiffs,  find- 
ing the  title  to  the  premises  in  the  plaintiffs,  and  assessing 
the  plaintiffs'  damages,  to  which  ruling  and  direction  the 
defendant's  counsel  excepted.  The  jury  rendered  a  verdict 
acordingly. 

Scott  Lord  for  the  appellant.  The  legislature  had  no 
power  to  enact  chapter  19,  Laws  of  1821,  and  the  testimony 
taken  under  it  was  improperly  received.  {People  y.Suprs. 
Westchester,  4  Barb.,  64 ;  Benson  v.  Mayor,  etc.,  10  id.,  223 ; 
Powers  V.  Bergen,  6  N.  Y.,  358 ;  Hartung  v.  People,  26  id., 
167 ;  Killam  v.  Killam,  1  Am.  L.  Reg.  [N.  S.],  28,  29 ; 
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Bates  V.  KimhaUy  2  Chip.,  89 ;  Wilkinson  v.  Leland^  2 
Pet.,  627;  Smith  on  Stat,  and  Con.  Law,  236,  296,  534, 
§  372 ;  Sedg.  on  Stat,  and  Con.  Law,  156-159 ;  People  v. 
Snyder,  41  N.  T.,  397 ;  Const.,  1777,  §§  13,  41 ;  E.  L.,  1813, 
47  ;  1  Greenlf.  Ev.,  494.)  Hearsay  evidence  of  pedigree  or 
of  death  is  only  admissible  when  from  great  lapse  of  time,  or 
for  other  sufficient  cause,  the  law  presumes  that  original  or 
direct  evidence  is  not  attainable.  (2  Phil.  Ev.  [4th  Am.  ed.], 
238 ;  1  id.,  194,  197 ;  C.  &  H.  Notes,  612 ;  Higman  v. 
Midgeway,  10  East,  120, 129 ;  Jackson  v.  Browner,  18  J.  K., 
39 ;  Leggett  v.  Boyd,  3  Wend.,  379 ;  Caujolle  v.  Ferrie,  26 
Barb.,  177 ;  1  Greenlf.  Ev.,  §  124 ;  Stein  v.  Bowman,  13 
Pet.,  220 ;  Mima  Queen  v.  Hepburn,  7  Cranch,  290 ;  Jackson 
Y.Etz,  5  Cow.,  319;  Fosgate  v.  Her.  M.  and  H.  Co.,  12 
Barb.,  352,  353, 358 ;  Duke  of  C.  v.  Graves,  9  id.,  596.)  The 
objections  to  the  deed  from  Charles  H.  Pierpont  to  the  Duke 
of  Cumberland  were  well  taken.  [Thompson  v.  Ketchum,  8 
J.  R.,  189 ;  Frances  v.  Ocean  Ins,  Co,,  6  Cow.,  404,  429 ; 
Lincoln  v.  BatteU,  6  Wend.,  475 ;  Monroe  v.  Douglass,  5 
N.  T.,  447.)  The  Indian  title  not  having  been  extinguished, 
plaintiffs  proved  no  right  to  recover.  (<Si^.  Regis  Indians  v. 
Drum,  19  J.  R.,  127 ;  Ooodsell  v.  Jacksm,  20  id.,  693 ;  Lee 
v.  Glover,  8  Cow.,  189 ;  Ogden  v.  Lee,  6  Hill,  546 ;  5  Den., 
628;  Wadsworth  v.  Buff.  E.  A.,  15  Barb.,  83;  Strcmg  v. 
Waterman,  1  Paige,  607 ;  Blacksmith  v.  Fellows,  7  N.  Y., 
401;  PeopU  v.  DUbleU,  16  id.,  203.) 

William  Rimisey  for  the  respondents.  The  legislature  has 
absolute  control  of  the  rules  of  evidence  so  far  as  that  it  may 
change  the  ruljss  of  presumption,  and  the  burden  of  proof. 
{Hand  v.  BaUou,  12  N.  T.,  541 ;  Ogden  v.  Saunders,  12 
Wheat.,  213,  262,  349 ;  People  v.  Mitchell,  45  Barb.,  208 ; 
Hickox  V.  Tollman,  38  id.,  608 ;  Comm.  v.  Williams,  6  Gray, 
1-6 ;  Delaplaine  v.  Cook,  7  Wis.,  54.)  The  depositions  taken 
under  chapter  19,  Laws  of  1821,  were  proper  evidence,  and 
the  law  was  within  the  power  of  the  legislature.  {Graves  v. 
Duke  of  C,  9  Barb.,  595 ;  7  K  T.,  805 ;  People  v.  Snyder, 
SiCKXLS. — ^VoL.  XIX.         34 
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61  Barb.,  589 ;  41  N.  Y.,  397 ;  Cooley's  Const.  Lim.,  87,  88, 
367,  368 ;  Storj  on  Const.,  §  534 ;  1  Webstei-'s  Laws,  17,  art. 
41.)  The  will  of  Sir  John  Lowther  Johnstone  was  properly 
received  in  evidence.  (1  Webster's  Laws,  178,  179,  §§  2,  7, 
9 ;  1  R.  L.,  364,  365,  §§  2,  6,  7,  9.)  The  deed  from  Pierpont 
to  the  Duke  of  Cumberland  was  properly  received  in  evidence. 
(Laws  of  1816,  chap.  118,  119;  3  R.  S.  [1st  ed.],  app.,  36; 
3  Seld.,  305,  314 ;  9  Barb.,  595 ;  Hoyt  v.  Martense^  16  N.  Y., 
281, 233  ;  Baker  v.  LoriUard,  4  id.,  257,  261 ;  Rex  v.  Wheair 
ley,  2  Burr.,  1128;  1  Kent's  Com.,  475,  476;  GoifdeU  v. 
Jackson^  20  J.  R.,  722.)  The  original  oath  of  allegiance  was 
properly  received  in  evidence.  (1  Grecnl.  Ev.,  §§  6,  144 ; 
Jiitchie  V.  Putnam^  13  Wend.,  524 ;  People  v.  Snyder^  41 
N.  Y.,  397,  403,  409 ;  Stark  v.  Chea.  Ins.  Co.,  7  Cranch,  420 ; 
61  Barb.,  589 ;  2  Greenl.  Laws,  99,  452.)  The  treaty  of  1794 
confirmed  and  protected  Williamson's  title  and  was  properly 
in  evidence.  (8  TJ.  S.  Stat,  at  Large,  122,  part  9  ;  Const.  U. 
S.,  art.  6,  cl.  2 ;  1  Greenl.  Ev.,  §  490 ;  Jackson  v.  AdamSj  7 
Wend.,  367 ;  Goodrich  v.  BusieU,  42  N.  Y.,  177 ;  Fairfax 
V.  Hunter,  7  Cranch,  603 ;  Sheaffe  v.  O'Neil,  1  Mass.,  256 ; 
Jackson  v.  Clark,  3  Wheat.,  1 ;  Munro  v.  Merchant,  28  N. 
Y.,  9,  34 ;  Watson  v.  Donelly,  28  Barb.,  663 ;  Orser  v.  Hoag^ 
3  Hill,  79.)  The  Indians  had  no  title  to  the  land,  but  merely 
a  right  of  occupancy  without  legal  title.  (3  Kent's  Com.,  378, 
380 ;  Jackson  v.  Hudson,  3  J.  R.,  375  ;  Fletcher  v.  Peck,  6 
Cranch,  87 ;  Johnson  v.  Mcintosh,  8  Wheat.,  543 ;  Strong  v. 
Waterman,  11  Paige,  607 ;  U,  S.  v.  Cook,  19  Wall.,  591 ;  41 
N.  Y.,  397;  Sioinnerton  v.  GoL  Lis.  Co.,  37  id.,  174;  Mag- 
hee  v.  C  and  A.  R.  R.  Co.,  45  id.,  514,  524;  Bk.  of  Augusta 
V.  Earle,  13  Pet.,  590 ;  13  Wend.,  524.)  No  statute  was  needed 
to  enable  the  devisees  of  Sir  John  Lowther  Johnstone  to  take 
the  estate  devised  to  them  by  his  will.  (7  Cranch,  603 ;  2 
Kent's  Com.,  54,  note  e. ;  People  v.  Conklin,  2  Hill,  67 ;  Mid 
v.  Mick,  10  We^id.,  379 ;  Good7^ch  v.  Russell,  42  N.  Y.,  177, 
181.)  The  trusts  in  the  will  of  Sir  John  Lowther  Johnstone 
are  not  void  as  contrary  to  the  laws  of  this  State.  (1  R.  S., 
727,  §  48  ;  Cushney  v.  Henry,  4  Paige,  345,  352 ;  Duke  of  0. 
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V.  Oraveg,  9  Barb.,  695,  606 ;  7  N.  T.,  305.)  The  deed  of 
disposition  of  Sir  John  Lowther  Johnstone  not  being  properly 
exemplified  was  properly  excluded.  (2  R.  S.,  896,  397;  1  id., 
759,  §  17 ;  Bouv.  Inst.,  §§  3096-3107;  0.  &  H.  Notes,  1244, 
note  874;  Richmond  v.  PaUeraoriy  3  Ohio,  368;  1  Qreenl. 
Ev.,  §  484.) 

Allbn,  J.  The  plaintiffs  bring  their  action  to  recover  the 
possession  of  a  parcel  of  land  in  the  cohnty  of  Livingston, 
in  the  possession  of  the  defendant,  to  which  they  make  title 
through  several  mesne  conveyances  from  the  State  of  Massa- 
cimsetts.  The  lands  in  controversy  are  a  part  of  the  tract 
ceded  to  that  State  by  the  treaty  and  deed  of  cession  between 
it  and  the  State  of  New  York,  made  on  the  16th  day  of 
December,  1786.  The  title  of  the  plaintiffs  rests  mainly 
upon  documentary  evidence,  and  has  been  very  frequently 
before  the  courts  of  this  State,  and  been  sustained  hith- 
erto against  the  objections  taken  to  it  by  astute  counsel. 
Having  been  so  often  subjected  to  the  test  of  judicial  scrutiny, 
we  should  not  expect  to  discover  at  this  day  any  very  flagrant 
defects  in  it.  The  defence  of  this  action  is  sought  to  be 
upheld,  not  by  aflSrmative  proof  of  right  in  the  defendant, 
or  of  title  out  of  the  plaintiffs,  but  by  technical  objections 
to  the  documentary  and  other  evidence  offered  by  the  plain- 
tiffs, which  seem  not  to  have  been  noticed  in  former  litiga- 
tions involving  the  same  title.  It  is  a  circumstance  worthy 
of  notice  that  the  objections  now  taken  might  have  been 
taken,  and  were  as  patent  in  former  contestations  as  they 
now  are,  but  were  either  overlooked  by  counsel  or  disre- 
garded by  the  courts.  Still,  if  valid,  they  must  have  effect, 
although  discovered  late. 

It  will  not  be  necessary  to  do  more  than  to  consider  the 
objections  urged  upon  this  appeal.  The  general  history  and 
chain  of  the  title  will  be  found  in  several  of  the  reported 
cases  in  this  State.  {Duke  of  Owmherland  v.  Graves^  9 
Barb.,  595;  S.  0.,  3  Seld.,  306;  People  v.  Snyder,  51  Barb., 
589 ;  S.  0.,  41  N.  Y.,  397.)    The  first  exception  and  objeo- 
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tion  is  to  evidence  taken  pursuant  to  the  act  to  perpetuate 
certain  testimony  respecting  the  title  to  the  Pulteuej  estate, 
passed  in  1821.  (Laws  of  1821,  chap.  19.)  The  act  author- 
ized the  perpetuation  of  testimony  under  the  direction  of 
the  Court  of  Chancery,  and  made  the  same  prima  facie 
evidence  of  the  facts  set  forth  in  the  eiiamination  of  the  wit- 
nesses, if  the  chancellor  should  be  of  opinion  that  the 
depositions  furnished  good  prima  facie  evidence  of  such 
facts.  It  is  not  objected  that  the  depositions  offered  and 
read  in  evidence  were  not  taken  in  due  form,  or  tliat  the 
opinion  of  the  chancellor  was  not  properly  certified  and 
given,  to  make  the  depositions  evidence,  if  the  same  were 
competent  in  other  respects. 

But  two  objections  were  taken  to  this  evidence  upon  the 
trial :  First,  that  the  legislature  had  no  power  to  authorize 
the  testimony  to  be  taken  de  bene  esse  without  giving  any 
adverse  party  the  right  of  cross-examination  ;  and,  secondly, 
that  the  testimony  as  given  in  the  deposition  was  mere  hear- 
say, and  upon  points  upon  which  hearsay  evidence  was  incom- 
petent. While  the  legislature  cannot  take  from  parties 
vested  rights  without  compensation,  the  remedies  by  which 
rights  are  to  be  enforced  or  defended  are  within  the  absolute 
control  of  that  branch  of  the  government.  The  rules  of 
evidence  are  not  an  exception  to  the  doctrine  that  all  rules 
and  regulations  affecting  remedies  are,  at  all  times,  subject  to 
modification  and  control  by  the  legislature.  The  changes 
which  are  enacted  from  time  to  time  may  be  made  applicable 
to  existing  causes  of  action,  as  the  law  thus  changed  would 
only  prescribe  the  rule  for  future  controversies.  It  may  be 
conceded,  for  all  the  purposes  of  this  appeal,  that  a  law  that 
should  make  evidence  conclusive  which  was  not  so  necessarily 
in  and  of  itself,  and  thus  preclude  the  adverse  party  from 
showing  the  truth,  would  be  void,  as  indirectly  working  a 
confiscation  of  property,  or  a  destruction  of  vested  rights. 
But  such  is  not  the  effect  of  declaring  any  circumstance  or 
any  evidence,  however  slight,  prima  facie  proof  of  a  fact  to 
be  established,  leaving  the  adverse  party  at  liberty  to  rebut 
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and  overcome  it  by  contradictory  and  better  evidence.  Tliat 
this  may  be  done  is  well  settled  by  authority.  {Hand  v. 
Ballouy  2  Kern.,  541 ;  Hickox  v.  TdUman^  88  Barb.,  608 ; 
Commonwecilth  v.  WiUiams^  6  Gray,  1 ;  Cooley's  Const.  Lim., 
367,  and  cases  cited.)  The  act  of  1821  was  not  in  excess  of 
the  legislative  power. 

The  objection  that  the  testimony  t^ken  nnder  it  was  hear- 
say is  not  tenable.  It  was  not  all  hearsay.  Some  of  the 
facts  stated  by  the  witnesses  were  within  their  own  knowl- 
edge. But  if  it  were  otherwise,  the  legislature  made  the 
chancellor  the  final  arbiter  to  determine  what  should  be  good 
pHma  facie  evidence  of  tlie  facts  stated  \  and  such  evidence, 
whether  resting  wholly  upon  heareay  or  otherwise,  is,  under 
the  act  and  within  the  authorities  cited,  conclusive  in  the 
absence  of  any  evidence  to  controvert  it  or  suggestion  that 
it  is  untrue  or  mistaken.  Perhaps  some  of  the  facts  stated 
were  susceptible  of  better  proof,  and  the  evidence  might  not 
have  been  admissible  under  the  application  of  strict  rules 
upon  the  trial ;  but  upon  reading  the  whole  evidence,  there 
was  clearly  sufiicient  to  justify  the  chancellor  in  certifying 
that  it  was  good  prima  facie  evidence  of  the  facts  stated, 
those  facts  relating  to  the  death  of  some  parties  and  the 
succession  and  inheritance  by  the  claimants  of  the  large  tract 
of  land  of  which  the  loc^us  in  quo  is  a  part.  If,  however,  the 
evidence  was  slight  and  unsatisfactory,  it  would  have  been 
more  easy  to  meet  and  overcome  it  before  the  jury.  It  is 
enough  that  it  was  competent ;  its  effect  was  for  the  jury. 

There  is  no  force  in  the  objection  taken  at  the  argument, 
that  the  chancellor  merely  certified  that  the  depositions 
werojpWma  facie  evidence  that  the  witnesses  had  heard  and 
believed  as  they  stated.  To  give  it  that  interpretation  would 
be  trifling  with  a  solemn  judicial  act.  The  certificate  related 
to  the  facts  which  the  statements  tended  to  prove,  and  to 
prove  which  the  depositions  were  taken,  and  to  perpetuate 
the  proof  of  which  the  act  was  passed. 

The  next  objection  is  to  the  will  of  Sir  John  Lowther  John- 
stone, upon  the  grounds :    First,  that  it  did  not  appear  that 
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the  testator  was  twenty-one  years  old  when  the  will  was  exe- 
cnted ;  secondly,  that  by  the  laws  of  the  State  he  could  not 
convey  or  devise  the  lands ;  and  third,  that  being  an  alien 
he  was  incapable  of  making  a  devise  of  lands.  The  will 
having  been  regularly  admitted  to  probate,  and  no  objection 
being  taken  to  the  proof  or  the  exemplification  of  the  record 
of  such  will  and  proof  as  produced  and  given  in  evidence, 
it  could  only  be  impeached  for  incapacity  of  the  testator, 
either  by  reason  of  nonage  or  imbecility,  by  direct  proof  of 
the  facts  alleged.  Competency  to  execute  an  instrument 
thus  solemnly  proved  will  be  presumed,  until  the  contrary 
is  shown.  The  right  of  Sir  John  Lowther  Johnstone,  not- 
withstanding his  alienage,  to  devise  lands  within  this  State 
is  clearly  established  by  the  judgment  of  this  court  in  27^ 
Duke  of  Cumberlcmd  v.  Chaves  {supra).  This  right  was 
secured  by  the  act  of  April  2,  1798,  authorizing  aliens  to 
take  and  hold  real  property  within  the  State,  to  them,  their 
heirs  and  assigns,  forever. 

The  objection  to  the  deed  from  Charles  H.  Pierpont  to  the 
Duke  of  Cumberland  and  others,  upon  the  ground  that  it  was 
unauthorized  by  the  act  of  1798,  and  that  there  was  no  com- 
petent proof  of  its  execution,  was  properly  overruled. 

The  point  urged  upon  the  hearing  in  this  court,  that  there 
was  no  authority  proved  in  Jonathan  Brundrett  to  execute  in 
behalf  of  the  Duke  of  Cumberland,  was  not  taken  at  the 
trial,  and  if  it  had  been  taken  would  not  have  applied,  as  it 
was  another  deed,  to  which  no  objection  was  taken,  that  was 
executed  by  Mr.  Brundrett ;  and  no  defect  in  the  proof  to  the 
deed  from  Pierpont  to  the  Duke  of  Cumberland  is  sug- 
gested. 

Several  objections  were  urged  at  the  close  of  the  trial  to 
the  right  of  the  plaintiffs  to  maintain  the  action,  all  of  which 
had  respect  to  defects  in  the  title  of  the  State  of  Massachu- 
setts, by  reason  of  a  failure  to  extinguish  the  Indian  title  and 
to  comply  with  other  conditions  of  the  compact  between  the 
two  States.  Whether  the  fact  that  the  Indian  right  of  occu- 
pation, which  was  the  extent  of  the  right  of  the  Indian 
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tribes  to  lands  within  the  State,  had  not  been  extingaished 
with  the  sanction  of  the  State  government  or  abandoned  by 
the  Indians  themselves,  conld  be  set  up  by  one  without  title 
against  the  owner  in  fee,  subject  to  the  rights  of  the  Indians 
and  with  the  right  of  pre-emption  from  them,  is  questionable. 
The  title  of  the  Indians  to  the  soil  is  founded  upon  simple 
occupancy,  and  they  have  no  power  to  dispose  of  the  soil 
except  to  the  government,  or  one  who  has  acquired  from  the 
government  the  right  of  pre-emption.  (3  Kent's  Com., 
79,  80 ;  St/r<mg  v.  Waterman^  11  Paige,  607 ;  Ooodell  v.  Jack- 
son^ 20  J.  R.,  693 ;  Johnson? 8  Lessee  v.  Mackintosh^  8  Whea- 
ton,  543 ;  United  States  v.  Cook^  19  Wal.,  591.)  In  the  case 
last  quoted  Chief  Justice  WArrB  says :  "  The  possession,  when 
abandoned  by  the  Indians,  attaches  itself  to  the  fee  without 
further  grant."  (See  Jackson  v.  Hudson^  3  J.  R.,  376.)  •  But 
this  court  held  in  The  People  v.  Snyder  {supra),  that  this 
court  will  take  judicial  notice  that  the  tract  of  land  of  which 
the  premises  in  dispute  are  a  part,  was  ceded  to  the  State  of 
Massachusetts,  and  that  under  the  proper  authority  of  both 
States  and  of  the  nation  the  Indian  title  has  been  extin- 
gaished. 

Courts  will  take  notice  of  whatever  ought  to  be  generally 
known  within  the  limits  of  their  jurisdiction.  The  history 
of  the  Six  Nations  of  Indians  is  a  part  of  the  history  of  the 
State,  of  which  the  courts  will  take  notice.  (1  Greenleaf 's  Ev., 
§  6.)  It  is  a  matter  of  notoriety  that  but  few  of  the  Indians 
that  once  were  the  occupants  of  the  lands  within  the  State 
are  now  dwellers  within  its  boundaries,  and  their  residence 
and  occupation  are  restricted  to  a  few  well-known  and  legally 
established  reservations  of  limited  extent,  set  apart  for  their 
use.  The  statute  books  of  the  State  need  only  be  referred  to  to 
learn  the  extent  of  the  present  Indian  occupancy.  In  addition 
to  this  presumption,  the  plaintiffs  have  produced,  upon  the 
argument  of  this  appeal,  authentic  documentary  evidence  of 
the  extinction  of  the  Indian  title. 

Without  considering  in  detail  the  several  propositions 
ui^ed  by  the  learned  counsel  for  the  appellant,  in  impeach- 
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raent  of  the  title  of  the  State  of  MassachusettB  and  her 
grantees,  and  the  proceedings  to  perfect  it  under  the  treaty, 
it  is  sufficient  to  say  that  upon  a  careful  examination  it 
appears  that  all  the  terms  and  conditions  of  the  treaty,  upon 
which  depended  the  right  of  Massachusetts  and  her  grantees 
to  an  absolute  and  indefeasible  estate  in  the  lands  granted, 
have  been  substantially  performed.  The  title  has  been  recog- 
nized by  the  different  departments  of  the  State  government, 
and  its  validity  frequently  affirmed  by  the  courts ;  and  it 
should  not  be  overthrown  at  this  late  day  upon  slight  or 
technical  grounds,  if  any  such  exist.  I  have  discovered  no 
defects  in  the  title. 

The  judgment  must  be  affirmed. 

All  concur ;  Folges,  J.,  not  voting. 

Judgment  affirmed. 


109  J50       James  Wolstenholme  et  al.,  Appellants,  v.  The  Wolsten- 
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In  an  action  to  recover  damages  for  breach  of  contract,  where  plaintiff  has 
~6i    272  recovered  judgment  allowing  one  item  of  damage  claimed  and  rejecting 

dl70    552  another,  he  cannot  retain  the  amount  allowed  and  ask  upon  appeal  for 

a  re-trial  as  to  the  item  rejected;  if  a  reversal  and  new  trial  is  granted,  it 
must  be  of  the  entire  judgment  and  claim. 

(Argued  February  11,  1878;  decided  February  22,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department  affirming  a  judgment 
in  favor  of  plaintiffs,  entered  upon  the  report  of  a  referee. 
(Reported  below,  4  Hun,  427.) 

This  action  was  brought  to  recover  damages  for  an  alleged 
breach  of  contract  made  by  defendant  with  plaintiffs,  by  which 
defendant  agreed  to  pay  plaintiff  (James  Wolstenholme)  a 
certain  salary  and  certain  dividends  of  stock  as  compensation 
for  his  services  as  superintendent  of  defendant. 

The  referee. found  that  plaintiffs,  with  the  exception  of 
Thomas  J.  Sizer,  were  entitled  to  recover  the  salary,  but  not 
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the  dividends,  and  that  defendant  was  entitled  to  jadgment 
as  against  plaintiff  Sizer. 

Both  parties  appealed  to  the  General  Term  and  to  this 
court.  The  plaintiffs  appealed  to  this  court  from  the  judg- 
ment of  affirmance  in  so  far  as  it  affirms  that  part  of  the 
judgment  below,  which  adjudged  that  plaintiffs  were  not 
entitled  to  dividends,  and  from  so  much  thereof  as  was  in 
favor  of  defendant  against  plaintiff  Sizer. 

Benj.  H.  Austin  for  the  appellants.  It  was  proper  to 
affirm  the  judgment  as  to  the  salary  and  Wolstenholme's  dis- 
charge, and  reverse  the  holding  as  to  the  accounting.  (Oode, 
§  3B0;  1  Barb.  Ch.  Prac.,  65,  397,  465;  Bagley  v.  Smith,  10 
N.  Y.,  489  ;  Story  v.  N.  Y.  C.  and  E.  R.  R.  R.  Co.,  6  id.,  85 
89 ;  Preat,,  etc,  D,  and  H,  G.  Co,  v.  Penn.  Coal  Co.,  50  id., 
250;  Struthera  v.  Pierce,  51  id.,  357,  365;  Van  Bokkelin  v. 
IngersoU,  5  Wend.,  341 ;  Flower  v.  Allen,  5  Cow.,  663 ; 
Shaw  V.  Davis,  55  Barb.,  389,  401,  402 ;  Ward  v.  Lee,  50  id., 
354;  Brownell  v.  Winnie,  29  N".  Y.,  400-411;  Chouteau  v. 
Suydam,  21  id.,  179-185 ;  2  id.,  500-505 ;  Mapea  v.  Coffin,  5 
Paige,  296 ;  Cuyler  v.  Moreland,  6  id.,  273-275 ;  Horn  v. 
Van  Schaick,7  id.,  221 ;  Clowea  v.  Diokinaon,  8  Cow.,  328 ; 
Staata  v.  H.  R.  R.  R.  Co.,  23  How.,  463.) 

F.  C.  Sprague  for  the  respondent.  If  a  new  trial  is  granted 
the  judgment  must  be  reversed  and  a  new  trial  granted  in  toto. 
{Maffat  V.  Sackett,  18  N.  Y.,  522 ;  Story  v.  If.  Y.  C.  and  H. 
R.  R.  R.  Co.,  2  Seld.,  85 ;  Del.  and  Hud.  C.  Co.  v.  Penn. 
Coal  Co.,  50  N.  Y.,  250-255.) 

MiLLBB,  J.  There  is  no  authority  for  the  practice,  that  in 
an  action  at  law  on  an  account  or  for  damages,  that  an  appel- 
late court  can  affirm  a  judgment  allowing  one  item  of  a  claim 
interposed,  and  send  it  back  for  a  new  trial  as  to  another. 
The  error  alleged  as  to  a  part,  necessarily  reverses  the 
entire  judgment,  and  the  reversal  and  new  trial  must  be  as  to 
the  entire  claim. 

None  of  the  authorities  relied  upon  uphold  the  doctrine 

SicKELs  —Vol.  XIX.  35 


274      Alki,  Pbesbttbbian  Church  v.  Prbs.  Chubch.   [Feb., 

Statenf^Dt  of  case. 


contended  for  in  a  case  like  this.  In  equity  cases  appeals 
may  be  taken  from  part  of  a  decree,  and  a  reversal  or  varia- 
tion asked  in  accordance  with  the  claim  of  the  party  who 
seeks  relief.  So,  also,  judgments  which  are  for  too  large  an 
amount  may  be  reduced  as  to  a  portion  and  affirmed  as  to  the 
residue  thereof,  upon  conditions  to  be  stated.  But  there  is 
no  rule  by  which,  in  an  action  at  law,  the  party  who  has 
obtained  a  judgment  can  retain  the  amount  and  ask  for  a 
re-trial  as  to  one  of  the  claims  which  he  has  made  and  which 
has  been  rejected.  Such  a  practice  would  render  every  case 
embracing  a  number  of  items  or  claims  open  for  a  reversal  in 
part  and  for  a  new  trial  as  to  the  residue,  and  cannot  be 
upheld.  So  far  then  as  the  appeal  by  the  plaintiffs  is  con- 
cerned, it  cannot  be  sustained  without  reversing  the  entire 
judgment. 

No  exception  can  be  made  in  favor  of  Sizer,  one  of  the 
plaintiffs,  who  has  an  interest  in  an  undivided  portion  of  the 
claim,  which  has  been  rejected ;  and  this  same  result  would 
follow  a  reversal  of  the  judgment  as  to  him  as  would  if 
reversed  as  to  the  other  plaintiffs.  The  counsel  for  the 
defendant  does  not  ask  for  a  reversal  of  the  judgment  from 
which  the  defendant  has  appealed  unless  the  same  is  revei-sed 
and  a  new  trial  granted,  in  accordance  with  the  plaintiffs' 
appeal;  and,  as  the  case  stands,  the  judgment  should  be 
affirmed,  without  costs  of  appeal  to  either  party. 

All  concur. 

Judgment  affirmed. 


The  Alexander  Presbyterian  Church,  Appellant,  v.  The 
Presbyterian  Church,  Corner  Fifth  Avenue  and  Nine- 
teenth Street,  New  York  Cfty,  Respondent. 

Defendant,  a  religious  corporation,  organized  under  the  general  act  of 
1813  (chap.  60,  Laws  of  1813),  purchased  a  lot,  which  was  conveyed  to 
it,  and  erected  buildings  thereon  for  a  mission  church  and  school.  The 
persons  then  attending  service  were,  with  defendant's  consent,  incorpo- 
rated.   Defendant  thereafter  leased  to  the  new  corporation  (plaintiff) 


1876.J    Alex.  Pbbsbytebian  Chubch  v.  Pbes.  Chubgh.      275 


Statement  of  case. 


the  portion  of  the  building  used  for  a  church,  defendant  still  maintain- 
ing the  mission  school.  Plaintiff's  lease  having  expired,  defendant 
refused  to  renew  it  In  an  action  brought  to  establish  an  interest  in  the 
property  in  plaintiff  and  to  restrain  defendant  from  using  or  interfering 
with  plaintiff's  use  of  the  premises,  heid,  that  plaintiff  had  no  title  to  or 
interest  in  the  property,  and  could  not  recover.  Also,  hsld,  that  the  act 
of  1850  (chap.  122,  Laws  of  1850),  if  applicable,  did  not  aid  plaintiff, 
as  it  did  not  divest  defendant  of  its  property,  but  gave  authority  to  pur- 
chase and  to  hold. 
To  bring  a  case  within  the  provision  of  said  act  (g  4),  authorizing  a  corpo- 
ration organized  under  it  to  take  into  its  possession  and  control  real  or 
personal  estate,  the  property  must  have  been  given,  granted  or  devised 
to  it  or  to  some  person  for  its  use. 

(Argued  February  14,  1876;  decided  February  22,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  affirming  a  judgment 
in  favor  of  defendant,  entered  upon  a  decision  of  the  court  at 
Special  Term. 

This  action  was  brought  bj  plaintiff  to  establish  an  alleged 
trust  in  its  behalf  in  certain  real  estate,  and  to  restrain 
defendant  from  the  use  and  occupancy,  and  from  interfering 
with  plaintiff^'s  use  and  occupancy. 

The  facts  found  by  the  court  are  substantially  these: 
Plaintiff,  a  religious  incorporation  organized  under  the  gen- 
eral law  providing  for  the  incorporation  of  religious  societies, 
purchased  certain  lots  in  New  York,  which  were  conveyed  to 
it  in  1854,  and  erected  a  building  thereon  for  the  purpose 
of  establishing  and  maintaining  a  mission  church  and  school. 
The  lots  and  buildings  were  paid  for  by  contributions  of 
members  of  defendant's  society.  A  preacher  was  employed, 
and  services  and  Sabbath  school  kept  up  by  defendant  until 
1865,  when  the  persons  statedly  attending  service  there  were 
incorporated,  with  defendant's  consent,  the  corporation  being 
plaintiff  herein ;  that  plaintiff  thereafter  occupied  a  portion 
of  the  building  under  a  lease  from  defendant  at  a  nominal 
rent,  defendant  still  continuing  and  maintaining  the  mission 
school.  The  members  of  plaintiff's  church  were,  prior  to  its 
incorporation,  members  of  defendant's  church.     The  last  lease 
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to  plaintiff  expired  in  1872,  prior  to  which  tirae  notice  was 
given  to  plaintiff  that  the  lease  would  not  be  renewed 

Ch.  P.  Shaw  for  the  appellant.  Plaintiff  could  maintain 
this  action;  (Laws  1813,  chap.  60,  §§  3,  4;  Laws  1850,  chap. 
122,  §  2;  Hector  J  etc.,  v.  Crawford,  43  N.  Y.,  476.)  The 
title  to  the  premises  in  question  was  vested  in  defendant  as  a 
trust  for  the  use  aud  benefit  of  plaintiff.  {Chan  v.  The 
Prussia,  etc.,  36  N.  Y.,  161 ;  43  id.,  476.)  Plaintiff  was  not 
estopped  by  tlie  leases  from  defendant.  {Jackaon  v.  Spear, 
7  Wend.,  401 ;  Childs  v.  Chappel,  9  N.  T.,  246 ;  Smith  v. 
Bahcock,  36  id.,  168.) 

S.  P.  Nash  for  the  respondent.  Money  given  to  a  religions 
society  and  paid  over  to  its  officers  is  not  considered  as  estab- 
lishing a  trust  which  the  courts  of  this  State  will  enforce. 
( Voorhies  v.  Presb.  Ch.,  17  Barb.,  103  ;  Wheaion  v.  Oates, 
18  N.  Y.,  395 ;  PeUy  v.  Tooker,  21  id.,  267 ;  Mad.  Am.  B. 
Ch.  v.  Bap.  Ch.  in  0.  St.,  46  id.,  131,  135.) 

Per  Curiam.  The  parties  hereto  are  religious  corpora- 
tions, formed  under  the  act  "  to  provide  for  the  incorporation 
of  religious  societies,"  passed  April  3,  1813.  The  plaintiff 
claims  title  to  the  property  in  question,  under  section  4  of 
that  act,  which  provides  that  the  trustees  of  every  church, 
congregation  or  society,  organized  under  the  act  are  author- 
ized ^'  to  take  into  their  possession  and  custody  all  the  tem- 
poralities belonging  to  such  church,  congregation  or  society, 
whetlier  the  same  consist  of  real  or  personal  estate,  and 
whether  the  same  shall  have  been  given,  granted  or  devised 
directly  to  such  church,  congregation  or  society,  or  to  any 
other  person  for  their  use ; "  and  also,  to  receive,  hold  and 
enjoy  all  churches  and  estates  "  belonging  to  such  church, 
congregation  or  society  in  whatsoever  manner  the  same  may 
have  been  acquired  or  in  whose  name  soever  the  same  may 
be  held,  as  fully  and  amply  as  if  the  right  or  title  thereto 
had  originally  been  vested  in  the  said  trustees." 
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The  difficulty  with  plaintiff^s  case  is,  that  there  are  no  facts 
upon  which  it  can  base  its  claim.  To  bring  a  case  within 
that  section  the  property  must  have  been  given  or  granted  to 
the  society,  or  for  its  use ;  and  then,  upon  its  incorporation,  its 
trustees  may  take  possession  and  control  of  it.  Here,  the 
funds  with  which  the  real  estate  was  purchased,  and  the  edi- 
fice erected,  were  contributed  by  the  members  of  the  defend- 
ant's congregation,  for  its  use  and  benefit,  before  the  congre- 
gation which  subsequently  organized,  the  plaintiff,  had  any 
existence.  The  funds  were  intended  to  be  used  by  the 
defendant  in  establishing  and  maintaining  a  mission  church 
and  school ;  but  there  was  no  intention  on  the  part  of  the 
donors  that  the  property  should  vest  in  the  persons  connected 
with  the  mission  church  and  school,  or  that  they  should  in 
any  way  control  it. 

The  act  passed  in  1850  (chap.  122)  does  not  aid  the  plain- 
tiff*, even  if  it  be  assumed  to  be  applicable  to  this  case. 
Upon  that  assumption  the  defendant  had  authority  under 
that  act  to  purchase  the  site,  build  the  church,  and  forever 
thereafter  hold  and  manage  the  property.  There  is  nothing 
in  the  act  which  in  any  way  divests  the  defendant  of  its  prop- 
erty. And  the  fact  that  defendant  consented  to  plaintiff's 
incorporation  can  make  no  difference.  Such  consent  did 
not  divest  it  of  the  property  and  vest  it  in  the  plaintiff.  It 
could  consent  upon  such  terms  as  it  saw  fit.  It  is  clear  that 
it  did  not  intend  to  vest  the  property  in  the  plaintiff,  as  it 
retained  possession  and  control  of  a  portion  thereof,  and 
simply  permitted  the  plaintiff  to  use  and  occupy  the  balance 
under  a  lease. 

We  are,  therefore,  of  opinion  that  the  judgment  should  be 
affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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A  remainder  may  be  limited  upon  a  bequest  of  money  as  well  as  of  other 
fi4    278  personal  property,  and  the  testator  may  confide  the  money  to  a  legatee 

169  ^442  ^^^  ^^^»  trusting  to  such  legatee  to  preserve  the  fund  for  the  benefit  of 
64^  278          ^^^  remainderman;  in  which  case  the  legatee  for  life  becomes  trustee  of 

170  *420  ^^^  piincipal  during  the  continuance  of  the  life  estate. 

gj~ g^i  The  will  of  S.  bequeathed  to  his  wife  the  sum  of  $1,650,  in  lieu  of  dower, 

77  AD*61sl      ^^^  ^^^  support  during  her  natural  life  or  so  long  as  she  should  remain 

his  widow,  then  "her  said  dower"  to  be  transferred  to  testator's  three 
chUdren,  fifty  dollars  of  said  sum  to  be  paid  to  the  widow  as  soon  as 
practicable  after  the  testator's  decease,  and  the  residue  in  about  six 
months  thereafter.  Held,  that  the  bequest  gave  to  the  widow  of  S.  the 
use  of  the  $1,650  during  her  life  or  widowhood,  with  power  to  apply 
'  so  much  of  the  principal  as  might  be  necessary  for  her  support,  but 
with  no  further  power  of  disposition;  and,  subject  to  the  exercise  of 
this  power,  gave  a  remainder  in  the  principal  to  the  children;  that  this 
remainder  was  not  repugnant  to  the  prior  gift  and  was  valid ;  and  that 
upon  the  death  of  the  widow,  the  children  were  entitled  to  so  much  of 
the  fund  as  remained  undisposed  of  for  her  support. 
PcUtergon  v.  Ellis  (11  Wend.,  259)  distinguished. 

Upon  the  death  of  S.,  his  widow  received  from  the  executors  the  money 
bequeathed,  and  with  it  bought  United  States  bonds,  which  she  held  at 
the  time  of  her  death.  Held,  that  the  children  of  8.,  not  his  executors, 
were  entitled  to  the  bonds  and  were  the  proper  parties  to  bring  an  action 
for  their  conversion ;  that  the  executors  having  paid  over  the  money  as 
required  by  the  will,  were  discharged  from  all  liability  and  divested  of 
all  power  concerning  it. 
Lysm  V.  Blake  (22  N.  Y. ,  568)  distinguished ;  Smith  y.  Van  (Mrand  (3  Hun, 
450;  5  T.  &  0.,  664),  reversed. 

(Argued  February  17,  1876;  decided  February  26,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  in  favor  of  defendant, 
entered  upon  an  order  denying  plaintiffs'  motion  for  a  new 
trial,  and  directing  judgment  upon  an  order  dismissing  plain- 
tiffs' complaint,  granted  on  trial.  (Reported  below,  3  Hun, 
450 ;  5  T.  &  C,  664.) 

This  action  was  brought  for  the  conversion  of  certain 
United  States  bonds. 
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The  complaint  alleged  iu  substance,  that  Garret  I.  Soith, 
late  of  the  county  of  Seneca,  died  on  or  about  January  1, 1864, 
leaving  a  last  will  and  testament  which  contained  this  clause : 
"  Firstj^give  and  bequeatli  unto  my  beloved  wife  Catharine, 
the  sum  of  one  thousand  six  hundred  and  fifty  dollars,  in  lieu 
of  dower  on  my  real  efttatpSfor^lier  suppnrtjli^riag  her  natural 

lifPj^^fifl  Inng  ^ft  pliQ  r^mai'nfl  ry^y  wiHn^j^liPn  her  Said  doWer 

shall  be  transferred  to  my  three  children  liereinafter  mentioned/ 
Fifty  dollars  of  the  above  named  sum  shall  be  paid  her  as 
soon  as  practicable  after  my  decease,  and  the  remainder  on  or 
about  six  months  after.  Also,  I  further^ive  her  any  part  of 
the  household  furniture  that  she  wishes  for  her  own  use  and 
that  she  may  will  to  whom  she  chooses,  and  I  further  provide 
that  she  may  ocgupy  our  dwelling-house  six  montlis  after  my 
decease,  and  necessary  provisions  for  her  support  and  comfort, 
which  shall  be  provided  out  of  my  estate."  That  plaintiffs 
are  the  three  children  of  the  testator  mentioned  and  referred 
to.  That  his  wife  Catharine  survived  the  testator  and 
obtained  possession  of  said  money  mentioned  in  said  will,  and 
bought  United  States  bonds  of  the  value  of  about  $1,500, 
with  the  money  aforesaid,  and  held  said  bonds  up  to  and  at 
the  time  of  her  decease,  using  only  for  hei*self  the  coupons  or 
interest  thereof.  That  sometime  before  or  after  the  decease 
of  said  Catharine,  the  defendant  became  the  custodian  of  said 
bonds  without  value,  and  merely  as  the  friend  or  agent  of  said 
Catharine,  the  widow  as  aforesaid.  That  shortly  atler  the 
death  of  said  Catharine,  which  occurred  October  15,  1869, 
plaintiffs  demanded  the  bonds  of  defendant  who  refused  to 
deliver  up  the  same 

iT.  A.  IIalbe7*t  for  the  appellants.  A  life  estate  can  be 
created  and  a  remainder  limited,  on  a  bequest  of  money  as  well 
as  of  other  personal  property.  {Richards  v.  Richards^  9 
Price,  225;  Dayton  on  Surr.  [3d  ed.],  418,  419;  4  Kent's 
Com.  [5th  ed.],  268 ;  Eapalye  v.  RapalyCy  27  Barb.,  615 ; 
Spear  v.  TinTcham^  2  Barb.  Ch.,  215 ;  Cov&iihoven  v.  Shuler^ 
2  Paige,  132 ;  2  Kent's  Com.  [5th  ed.],  352  ;  Burleigh  v. 
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Clough,  62  N.  H.,  257 ;  13  Am.  R.,  41 ;  Smith  v.  Bell,  10 
Curt.,  34 ;  6  Pet,  80 ;  Gillespie  v.  Millar,  5  J.  Ch.,  20  ;  Field 
V.  Hitchcock,  17  Pick.,  182  ;  Poi'ter  v.  Toumay,  3  Ves.,  310; 
JitisseU  V.  Hiissell,  3  Meriv.,  94-195.)  A  bequest  of  .money 
for  life  is  only  a  gift  of  its  nse.  (2  Kent's  Com.,  352 ;  2  Wash, 
on  R.  P.  [3d  ed.],  673  ;  2  Eedf.  on  Wills,  272,  note ;  Field 
V.  Hitchcock,  17  Pick.,  183 ;  I^orris  v.  Beyea,  13  K  Y.,  273.) 
The  widow^s  interest  under  the  will  was  only  a  life  estate. 
{Hatfield  v.  Sneden,  42  Barb.,  621 ;  Tirustees  Avh.  Sem.  v. 
Kellogg,  16  N.  Y.,  83 ;  Woodhovse  v.  MaveracJc,  2  Liv.  L. 
Mag.,  457 ;  PinJcey  v.  Pinkey,  1  Bradf.,  269-271 ;  Tyson  v. 
Blake,  22  N.  Y.,  558  ;  Bell  v.  Smith,  10  Curt.,  29.)  If  the 
widow  had  a  right  to  use  the  capital  plaintiffs  were  still 
entitled  to  recover.  {Rathbone  v.  Dyckman,  3  Paige,  26 ; 
Eindge  v.  Baker,  57  N.  Y.,  225 ;  1  R.  S.  [Edm.  ed.],  674, 
§  32 ;  727,  §  2 ;  T.  <fe  B.  Law  of  Trusts  and  Trustees,  818 ; 
Bell  V.  Warn,  4  Hun,  406 ;  Taggart  v.  Murray,  53  N.  Y., 
233 ;  Terry  v.  Wiggins,  47  id.,  512 ;  Burleigh  v.  Clov^h^ 
13  Am.  R.,  23 ;  Biihy  v.  Bamett,  12  Mo.,  3 ;  Sumaw  v. 
Surnaw,  6  Mad.,  123 ;  Upwill  v.  Halfey,  1  P.  Wms.,  651 ; 
2  Wash,  on  R.  P.  [3d  ed.],  673,  §  10.)  The  action  was  prop- 
erly brought  by  plaintiffs.  (Code,  §  111,  148;  1  P.  Wms., 
651 ;  2  Kent's  Com.,  202 ;  Savage  v.  Corn  Ex.  Ins.  Co.,  4 
Bosw.,  2.) 

S.  Ji.  Ten  Eyck  for  the  respondent.  The  bequest  to  the 
widow  was  absolute  and  unconditional.  {Pitts  v.  Hill,  4 
Barb.,  419  ;  Patterson  v.  EUis,  11  Wend.,  259.)  She  had  a 
right  to  spend  and  consume  the  legacy.  {Tyson  v.  Blake,  22 
N.  Y.,  363 ;  N orris  v.  Beyea,  3  Kern.,  286.) 

Rapallo,  J.  On  the  trial  of  this  action  no  evidence  was 
introduced  except  the  will  of  Garret  I.  Smith.  After  the 
reading  of  the  will  in  evidence,  the  court  dismissed  the  com- 
plaint on  the  ground  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action ;  the  averments  of  the 
complaint,  as  to  matters  dehors  the  will,  must,  therefore,  for 
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the  purposes  of  the  present  appeal,  be  taken  as  trae,  and  no 
reference  to  the  answer  is  necessary  or  proper. 

The  complaint  avers  that  Catharine,  the  widow  of  the 
testator,  survived  him,  and  obtained  possession  of  the  money 
mentioned  in  the  will,  and  with  such  money  bought  United 
States  bonds  of  the  value  of  about  $1,500,  and  held  said 
bonds  up  to  and  at  the  time  of  her  decease,  using  for  herself 
only  the  coupons  or  interest  thereof;  that  she  died  about  the 
16th  of  October,  1869 ;  that  some  time  before  or  after  her 
decease  the  defendant  became  the  custodian  of  said  bonds 
without  value,  and  merely  as  the  friend  or  agent  of  said 
widow ;  that  after  her  death  the  plaintiffs  notified  the  defend- 
ant that  the  said  bonds  were  their  property  under  the  will, 
and  demanded  them  of  the  defendant,  but  he  refused  to 
deliver  them. 

The  only  question  before  us  is  whether,  on  these  facts,  the 
plaintiffs  were  entitled  to  the  bonds  on  the  death  of  the 
widow.  The  solution  of  this  question  depends  upon  the  con- 
struction of  the  will ;  if  by  the  will,  the  money  bequeathed 
to  the  widow  became  her  absolute  property,  and  no  valid 
remainder  was  limited  upon  the  bequest  to  her,  then  the 
complaint  was  properly  dismissed ;  if  the  bequest  was  not 
absolute,  and  a  valid  remainder  to  the  plaintiffs  was  created 
by  the  will,  then  two  questions  only  remain  to  be  considered : 
First,  did  the  title  to  the  bonds  in  which  the  money  was 
invested  pass  to  the  remaindermen  on  the  death  of  the  widow ; 
and,  secondly,  are  they  the  proper  parties  to  bringf  the  action, 
or  should  it  have  been  brought  by  the  executors  of  Garret  I. 
Smith } 

The  first  question  is  as  to  the  construction  of  the  will.  That 
a  remainder  may  be  limited  upon  a  bequest  of  personal  prop- 
erty, is  unquestionable,  and  it  is  equally  clear  that  it  may  be 
limited  upon  a  bequest  of  money  as  well  as  of  other  personal 
property.  (2  Kent  Cora.,  352, 363  [11th  ed.],  and  cases  cited ; 
JVorris  v.  Beyea,  13  N.  Y.,  273 ;  2  Washb.  Real  Pr.,  673  [3d 
ed.].)  When  a  life  estate  is  bequeathed  in  a  sum  of  money, 
with  remainder  over,  the  legatee  is  entitled  only  to  the 
SiCKELS — ^VoL.  XIX.         36 
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income,  and  the  principal,  subject  to  the  life  estate,  belongs 
to  the  remainderman,  and,  unless  otherwise  directed  by  the 
will,  it  is  the  duty  of  the  executor  either  to  invest  the  money 
and  pay  the  interest  to  the  first  legatee  daring  life,  and  pre- 
serve the  principal  for  the  remainderman,  or,  on  paying  it 
over  to  the  legatee,  to  require  security  from  him  for  the  pro- 
tection of  the  remainderman  in  respect  to  the  principal. 
(Tyson  v.  Blake^  22  N.  T.,  558.)  But  it  is  within  the  power 
of  the  testator  to  dispense  with  these  safeguards  and  to  con- 
fide the  money  to  the  legatee  for  life,  trusting  to  such  legatee 
to  preserve  the  fund  for  the  benefit  of  the  remainderman,  in 
which  case  the  legatee  for  life  becomes  trustee  of  the  principal 
during  the  continuance  of  the  life  estate. 

If  the  will  should  be  construed  as  giving  to  the  widow 
only  a  life  estate  in  the  fund,  the  case  would  be  compara^ 
tively  free  from  difficulty.  But  we  are  inclined  to  the 
opinion  that  he  intended  to  give  her  something  more  than  a 
mere  life  estate,  though  less  than  the  absolute  ownership 
or  unconditional  power  of  disposition  of  the  fund.  He 
bequeaths  to  her  the  sum  of  $1,650,  in  lieu  of  dower  in  his 
real  estate,  for  her  support  during  her  natural  life,  or  as  long 
as  she  remains  his  widow,  then  her  said  dower  shall  be  trans- 
ferred to  his  three  children  (the  plaintiffs). 

The  dower  he  speaks  of  as  transferable  to  his  three  chil- 
dren on  her  death  or  marriage  must,  we  think,  mean  the 
sum  of  money  which  he  had  bequeathed  in  lieu  of  dower, 
as  her  dower,  in  the  legal  sense  of  the  term,  could  not  sur- 
vive her,  nor  was  it  in  his  power  to  dispose  of  it.  The  will 
must  then  be  read  as  if  it  had  said  that  on  the  expiration  of 
her  life  or  widowhood  the  said  sum  of  money  should  be  trans- 
ferred to  his  three  children. 

Tiiis  provision,  in  connection  with  other  provisions  of  the 
will,  convinces  us  that  it  was  not  the  intention  of  the  testator 
to  give  the  money  absolutely  to  his  wife,  or  to  empower  her 
to  dispose  of  it,  unless  it  be  for  her  support.  In  a  subsequent 
part  of  the  same  clause,  he  gives  her  any  part  of  the  house- 
hold furniture  that  she  wishes  for  her  own  use,  and  says  that 


•   • 
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sho  may  will  it  to  whom  she  chooses,  showing  that  the  idea 
was  present  to  his  mind  what  should  become  of  his  bequests 
to  her  after  her  death ;  and  that  as  to  the  household  furni- 
ture he  intended  to  give  her  a  power  of  testamentary  disposi- 
tion, which  as  to  the  money  he  withheld,  and  that  he  assumed 
himself  to  direct  what  should  be  done  with  that  after  her 
death,  or  in  case  she  should  marry  again. 

If  there  were  nothing  else  in  the  will  than  what  has  been 
here  referred  to,  I  should  be  inclined  to  the  opinion  that  the 
intention  of  the  testator  was  to  give  to  his  widow  only  a  life 
estate  in  the  $1,650,  with  remainder  to. his  children  ;  and  I 
cannot  see  but  that  such  a  disposition  might  have  been 
perfectly  reasonable  and  proper.  This  depends  upon  the 
circumstances  of  the  testator.  If  his  real  estate  was  worth 
only  $6,000,  the  income  of  one-third  was  all  that  she  was 
entitled  to  as  dower,  and  on  her  death  this  interest  would 
cease.  The  income  of  $1,650  during  her  life  would  in  that 
case  be  a  full  equivalent  for  her  right  of  dower.  The 
bequest,  it  must  be  observed,  is  in  lieu  of  dower,  and  is  not 
the  only  provision  made  in  the  will  for  her  support.  She 
was  still  at  liberty  to  claim  her  dower,  but  if  she  did  so,  she 
would  have  been  obliged  to  relinquish  this  legacy.  Whether 
or  not  the  interest  of  $1,650  was  an  adequate  provision  for 
her  support  cannot  be  determined  without  knowing  the  cir- 
cumstances of  the  testator,  and  if  determined,  would  throw 
little  light  on  the  interpretation  of  the  will.  If  it  were  not 
for  the  provision  next  referred  to,  I  should  be  inclined  to  the 
opinion  that  the  intention  of  the  testator  would  be  best  arrived 
at  by  transposing  the  words  of  the  bequest  so  as  to  read, 
I  give  to  my  wife  the  sum  of  $1,650,  during  her  natural  life, 
in  lieu  of  dower,  etc.,  for  her  support. 

But  from  the  subsequent  provision,  that  fifty  dollars  of 
the  said  sum  shall  be  paid  her  as  soon  as  practicable  after 
the  decease  of  the  testator,  and  the  remainder  on  or  about 
six  months  thereafter,  I  am  led  to  the  conclusion,  that  the 
testator  intended  to  empower  his  widow  to  expend  out  of 
the  principal  of  the  fund  what  should  be  necessary  for  her 
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support.  It  ie  not  reasonable  to  suppose,  that  this  fifty 
dollars  was  to  be  paid  to  her  for  the  purpose  of  investment, 
and  the  only  alternative  is  to  infer  that  it  was  to  be  used 
by  her  for  her  support.  This  characterizes  the  previous  words 
"  for  her  support  during  her  natural  life,"  and  leads  to  the  con- 
clusion, that  she  was  empowered  to  apply  the  principal  so 
far  as  necessary  to  her  support  and  that  the  bequest  of  the 
r  Miiainder  to  the  children  was  subject  to  exercise  of  this 
power  by  the  widow,  and  that  they  would  be  entitled  only 
to  what  should  remain  over  and  above  what  she  had  used  for 
the  authorized  purpose.  If  she  was  authorized  to  use  this 
fitly  dollars  for  that  purpose,  it  must  have  been  the  testator's 
intention  that  she  should,  for  the  like  purpose,  have  power 
to  use  any  other  part  of  the  fund.  It  was  all  held  under  the 
same  tenure. 

The  conclusion  is,  that  the  intent  of  the  testator  was,  that 
his  widow  should  have  the  use  of  this  $1,650  during  her 
life  or  widowhood,  with  power  to  apply  so  much  of  the  prin- 
cipal as  might  be  necessary,  to  her  support,  but  that  no  other 
power  of  disposition,  testamentary  or  otherwise,  was  given  to 
her,  and  that,  subject  to  the  exercise  of  the  power  given,  a 
remainder  in  the  principal  was  bequeathed  to  the  children. 
This  disposition,  if  valid,  would  entitle  the  plaintiflfe  to  so 
much  of  the  fund  as  on  her  death  remained  unexpended,'  &r 
her  support,  and  this  portion  of  the  fund  she  held  in  trust 
/or  thejia. 

It  is  contended  on  the  part  of  the  respondent,  that  the 
gift  of  the  remainder  to  the  children  is  repugnant  to  the 
prior  gift  to  the  wife,  and  therefore,  void,  and  in  support 
of  this  proposition,  the  cases  of  Patterson  v.  Ellis  (11  Wend., 
259),  HiU  V.  ffiU  (4  Barb,,  419),  Tyson  v.  Blake  (22  N. 
Y.,  558),  Norris  v.  Beyer  (3  Kern.,  286)  are  cited. 

These  cases  sustain  the  proposition,  that  where  an  absolute 
power  of  disposal  is  given  to  the  first  legatee  a  remainder 
over  is  void  for  repugnancy.  In  Patterson  v.  EUis^  the 
language  of  the  will  was  this,  that  the  fund  should  be  at  the 
^free  and  absolute  disposal  of  his  daughter  after  she  should 
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attain  the  age  of  twenty-one."  In  the  other  cases  cited  the 
remainders  were  lield  valid,  but  they  recognize  the  propo- 
sition, that  if  the  power  of  disposition  of  the  first  taker  is 
absohite,  the  remainder  is  repugnant.  But  they  also  recog- 
nize the  principle,  that  if  the  jus  dispanendi  is  conditional 
the  remainder  is  not  repugnant.  {HiU  v.  Hill^  4  Barb.,  419.) 
The  power  of  disposition,  if  any,  in  the  present  case,  was 
only  for  a  special  purpose,  viz.,  the  support  of  the  widow. 
If  not  required  for  that  purpose,  there  was  no  power  to 
appropriate  the  funds  to  any  other. 

The  case  of  Upwell  v.  Haley  (1  Peere  Williams,  651)  is 
precisely  in  point  upon  this  question.  There  the  testator* 
bequeathed  to  his  sister  such  part  of  his  estate  as  his  wife 
should  leave  of  her  subsistence.  The  court  say:  "  It  is  now 
established  that  a  personal  thing  or  money  may  be  devised 
to  one  for  life,  remainder  over;  and  as  to  what  has  been 
insisted  on,  that  the  wife  had  a  power  over  the  capital  or 
principal  sum,  that  is  true,  provided  it  had  been  necessary 
for  her  subsistence,  not  otherwise."  The  remainder  over  was 
held  good.  To  the  same  eflTect  is  Surman  v.  Surman  (5 
Madd.,  123),  Terry  v.  Wiggins  (47  N.  T.,  612),  Trustees^ 
etc.,  V.  Kellogg  (16  N,  T,,  83). 

I  think,  therefore,  that  reason  and  authority  sustain  the 
conclusion,  that  the  remainder  limited  to  the  plaintiffs  in 
the  sum  of  $1,650,  or  so  much  thereof  as  was  not  used  by 
the  widow  for  her  support,  during  her  life,  was  valid. 

The  only  remaining  questions  are,  whether,  upon  the  aver- 
ments of  the  complaint,  the  title  to  the  bonds,  in  which  the 
legacy  was  invested,  passed  to  the  remaindermen  on  the  death 
of  the  widow,  and  whether  this  action  is  properly  brought 
by  them,  or  should  have  been  brought  by  the  executors  of 
Garret  I.  Smith. 

The  principal  of  the  legacy  being  a  trust  fund,  any  secu- 
rity in  which  it  may  have  been  invested,  may,  on  well  settled 
principles  be  claimed  by  the  cestuis  qtie  trust  The  plaintiffs 
were,  I  think,  the  proper  parties  to  claim  the  fund.  The 
executors  of  Garret  I.  Smith,  when  they  paid  it  over  to  the 
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widow,  parted  with  all  interest  in  it,  and  left  it  to  follow 
the  course  directed  by  the  will.  They  were  required  by  the 
will  to  pay  it  over  to  the  widow,  and  having  done  bo  were 
discharged  from  all  liability,  and  divested  of  all  power  con- 
cerning it.  If,  as  in  the  case  of  Tyson  v.  Blake  (22  N.  T., 
568),  they  had  taken  a  bond  for  the  return  of  tne  principal 
to  them,  to  be  disposed  of  according  to  the  will,  they  might 
have  been  tlie  proper  parties  to  sue  upon  the  bond.  But 
they  retained  no  such  control  over  the  fund,  and  the  plaintiffs 
are  now  the  real  and  only  parties  interested  therein,  and  I 
think  the  action  properly  brought  by  them.  The  case  of 
Upwell  V.  Halsey,  before  cited,  sustains  this  position.  There 
the  action  was  brought  by  the  sister,  to  whom  the  remainder  was 
limited,  against  the  defendant,  who  had  married  the  testator's 
widow  and  become  possessed  of  her  personal  estate.  (See,  also, 
Trustees,  etc.,  v.  KeUogg,  16  N.  T.,  83.) 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

All  concur,  except  Church,  Ch.  J.,  not  voting. 

Judgment  reversed. 
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Hugh  Miller,  Respondent,  v,  Marcus   Ball,    Appellant. 

Where  a  parol  contract  for  the  sale  of  vacant  land  is  silent  as  to  posses- 
sion, and  the  vendee  has  paid  the  entire  consideration  and  fully  per- 
formed  on  his  part,  and  all  that  remains  for  the  vendor  to  do  is  to  give  a 
deed,  in  the  absence  of  any  evidence  to  the  contrary,  there  is  an  implied 
agreement  or  license  that  the  vendee  may  at  once  take  possession  and 
have  the  use  of  the  land. 

8uffem  V.  Townsend  (9  J.  R.,  85),  Enoin  v.  Ohmtead  (7  Cow.,  229),  KeUogg 
V.  Kellogg  (6  Barb.,  116)  distinguished. 

Defendant  agreed  by  parol  to  sell  to  plaintiff  certain  wild,  uncultivated 
land  several  miles  distant  from  a  liighway.  He  delivered  to  plaintiff's 
agent  a  deed,  who  then  paid  the  whole  consideration.  Plaintiff,  on 
examining  the  deed,  discovered  that  the  consideration  was  not  truly 
expressed,  and  that  certain  reservations  were  made,  not  authorized  by 
the  agreement;  he  therefore  returned  it  to  defendant,  who  agreed  to  have 
it  corrected  and  returned.    Plaintiff  cut  a  road  from  the  land  to  the 


1876.]  Miller  v.  Ball.  287 


Statement  of  case. 


Iiighway,  made  roads  on  the  land,  underbnished  it,  cut  up  fallen  .trees, 
preparatory  to  clearing  about  a  quarter  of  an  acre,  erected  a  bough 
shanty,  drew  from  the  lot  wood  and  timber  and  paid  the  taxes  thereon. 
In  an  action  to  compel  a  specific  performance  of  the  agreement,  ?ield, 
that  this  was  a  sufficient  part  performance  to  take  the  case  out  of  the 
statute  of  frauds. 

(Argued  February  16,  1876;  decided  February  26,  1876.) 

Appeal  from  judgment  of  the  General  Terra  of  the  Supreme 
Court  in  the  third  judicial  department,  affirming  a  judgment 
in  favor  of  plaintiff  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  compel  a  specific  performance 
of  an  alleged  parol  contract  for  the  sale  of  land. 

The  referee  found  in  substance  the  following  facts :  That 
in  the  fall  of  1863,  Robert  Miller,  agent  of  plaintiff,  without 
disclosing  his  agency,  made  a  verbal  contract  with  Philip 
Potter,  defendant's  agent,  for  the  purchase  of  fifty  acres  of 
land  at  three  dollars  per  acre,  which  he  agreed  to  pay  on 
delivery  of  a  warranty  deed.  Potter  agreeing  to  have  a  survey 
made  and  to  procure  the  deed.  The  land  was  subsequently 
surveyed  and  its  metes  and  bounds  fixed.  Defendant,  upon 
receipt  of  the  survey  bill,  executed  a  warranty  deed  of  the 
premises  to  Robert  Miller.  The  consideration  was  stated 
therein  to  be  $100,  and  there  was  a  reservation  of  mines  and 
minerals,  and  the  right  to  use  and  occupy  all  streams  for  logging 
and  milling  purposes.  The  deed  was  delivered  by  Potter  to 
Robert  Miller,  who  delivered  it  to  plaintiff,  who  objected  to 
the  statement  of  consideration  and  to  the  reservations  and 
returned  it  to  Robert,  who  returned  it  to  Potter,  who  agreed 
to  have  it  corrected  and  returned.  The  deed  was  sent  back 
to  defendant,  who,  after  promising  several  times  to  fix  the 
matter  satisfactorily,  in  April,  1867,  refused  to  execute  a  deed 
unless  paid  two  dollars  more  per  acre.  Plaintiff  tendered  a 
deed  and  demanded  that  defendant  execute  the  same,  which 
he  refused.     The  referee  also  found  as  follows : 

"  The  land  in  question  is  situated  about  two  and  a-half 
miles  from  a  highway  in  one  direction,  and  about  five  miles 
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in  another,  and  was  a  wild,  uncultivated  lot,  and  of  no  practi- 
cal value  for  cultivation  until  cleared,  nor  for  any  purpose 
without  means  of  acess  to  it  by  teams.  In  November,  1864, 
the  plaintiff  entered  upon  the  lot,  cut  and  constructed  a  road 
thereto  across  the  adjoining  lands  of  Sawyer  &  Bussell  and 
others,  under  a  parol  license  from  the  owners,  to  construct, 
occupy  and  use  the  same,  said  road  connecting  with  roads 
which  the  plaintiff  also  made  upon  the  lot  in  question.  He 
uuderbrushed  and  cut  up  fallen  trees,  preparatory  to  clearing 
about  a  quarter  of  an  acre  of  land ;  built  a  bough  shanty, 
and  since  that  time  and  down  to  the  commencement  of  this 
action,  on  the  12th  day  of  April,  1867,  he  continued  in  the 
occupancy  of  the  said  lot,  cutting  trees  and  timber  upon  it, 
and  paying  the  taxes  thereon,  and  also  continued  to  labor 
upon  and  improve  the  roads  upon  the  lot  and  those  connect- 
ing the  same  with  the  public  highway." 

Samuel  Hand  for  the  appellant.     There  was  no  sufficient 
contract  or  memorandum  in  writing  to  take  this  case  out  of 
the  statute  of  frauds.     {Squires  v.  Norrh^  1  Lans.,  282 
Townsend  v.  Corning^  23  Wend.,  435 ;  Richards  v.  P(yrieT 
6  B.  &  C,  437 ;  Cooper  v.  Smithy  15  East,  103 ;  Smith  v 
Surrnan,  9  B.  &  C,  561 ;  Wright  v.  Wiclcs,  25  N.  T.,  153 
3  Bosw.,  372;  2  R.  S.,  135,  §§  8,  9 ;  Sears  v.  Brink,  3  J.  R 
210;  Rowan  y,  Hyattj  4:5  N.  Y.,  138;  MortimoreY.  Com 
welly  Hoffm.,  381 ;  Coleman  v,  Carrigues,  18  Barb.,  60 ;  Cag 
ger  v.  Lansing^  43  N.  T.,  550 ;  Ford  v.  Jaines,  2  Abb.  Ct 
App.  Dec,  159.)     The  contract  being  void  under  the  statute 
was  not  made  valid  by  any  part  performance  or  by  the  opera- 
tion of  equitable  estoppel.     (43  Ni  Y.,  550 ;  Erwin  v.  Olm- 
steady  7  Cow.,  229 ;  Kellogg  v.  Kellogg,  6  Barb.,  116 ;  Spencer 
V.  Toley,  22  id.,  260 ;  Suffern  v.   Townsend,  9  J.  K,  35 ; 
Jervis  v.  Smith,  Hoffm.,  474 ;  Richmond  v.  Foote,  3  Lans., 
244,  250 ;  Story's  Eq.  Jur.,  §  763  ;  Fry  on  Spec.  Perf.,  §  397, 
note  32 ;  Sudg.  on  Vendors,  72 ;  Taylor  v.  Wakefield,  6  El. 
&  B.  765  ;  Freeman  v.  Freeman,  43  N.  Y.,  34,  39 ;  Ldbddl 
V.  Lobdell,  36  id.,  327.)    A  parol  ratification  of  a  contract  to 
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Bell  lands,  otherwise  void,  amounts  to  nothing.     {Haydock  v. 
Stow,  40  N.  Y.,  363.) 

Leslie  W,  Russell  for  the  respondent.  Defendant  having 
held  Potter  out  to  the  world  as  his  agent,  was  bound  by  the 
apparent  authority  he  was  presumed  to  have.  {Johnson  v. 
Jones^  4  Barb.,  369 ;  Bridenhecker  v.  Lowell,  32  id.,  9 ;  Dun- 
ning V.  Roberts^  35  id.,  463 ;  Nixon  v.  Brohan,  10  Mod.,  109 ; 
If,  R.  Bk.  V.  Aymer,  3  Hill,  270.)  Defendant  having  rafified 
the  acts  of  his  agent,  the  ratification  related  back  to  confirm 
the  original  authority.  {Lawrence  v.  Taylor^  6  Hill,  107.) 
If  there  was  a  memorandum  suflScient  to  take  the  case  out  of 
the  statute  of  frauds  plaintiff  having  paid  the  purchase-price, 
specific  performance  would  be  decreed.  {Sohroeppd  v.  Hopper^ 
40  Barb.,  425 ;  Losee  v.  Morey,  57  id.,  561 ;  Grary  v.  Smithy 
2  Comst.,  60.)  Defendant  having  allowed  plaintiff,  on  the 
faith  of  the  oral  contract,  to  pay  taxes,  take  possession  and 
make  improvements  and  other  acts,  a  specific  performance 
will  be  compelled.  (Sugd.  on  Vendors  [8  Am.  ed.],  151 ; 
Story's  Eq.  Jur.,*§  759 ;  Malins  v.  Brown,  4  Comst.,  403; 
Lowery  v.  Tew,  3  Barb.  Ch.,  407 ;  2  Pars,  on  Con.  [m.  p.], 
548 ;  Smith  v.  Onderdonk,  1  Sandf.  Ch.,  579 ;  2  E.  S.,  135, 
§  10 ;  4  N.  Y.,  404,  420;  Pain  v.  Coomhs,  1  De  J.  &  J.,  34; 
Harsha  v.  Reid,  45  N.  Y.,  416  ;  WUliston  v.  Williston,  41 
Barb.,  643 ;  Traphagan  v.  Traphagan,  40  id.,  537 ;  Solder 
V.  Signer,  44  id.,  606 ;  Harris  v.  Knickerbocker,  5  Wend.,  638 ; 
Burgess  v.  Simmons,  45  N.  Y.,  225  ;  Baker  v.  Spencer^  47 
id.,  562.)  Tlie  presumption  is  that  defendant  knew  of  plain- 
tiff's possession  and  acts.  {Brown  v.  Bowen,  30  N.  Y.,  519 ; 
Benson  v.  BoUes,  8  Wend.,  175 ;  Matth.  Pres.  Er.,  26 ;  2  Coke 
Litt.,  122 ;  Poor  v.  Horton,  15  Barb.,  485 ;  Pike  v.  Morey, 
32  Vt.,  37 ;  Lane  v.  Shears,  1  Wend.,  433 ;  Chregory  v. 
Mitchell,  18  Ves.,  328,  333 ;  Dale  v.  Hamilton,  5  Hare,  381 ; 
2  Dart  V.  and  P.  [4th  Eng.  ed.],  937 ;  Roberts  on  Frauds, 
130,  131 ;  ParkhurstY.  Van  Courtland,  14  J.  R,  15.)  There 
was  a  suflicient  memorandum  of  the  contract  of  sale.  (  Wei- 
ford  v.  Bigshy,  3  Atk.,  503 ;  Wright  v.  Weeks,  25  N.  Y.,  153 ; 
Sickels  —  Vol.  XIX.      37 
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Peahody  v.  Speyers^  56  id.,  230 ;  Jervis  v.  Smithy  1  Hoff., 
470 ;  Story's  Eq.  Jur.,  §§  755-757 ;  WiUiama  v.  Bacon,  2  Gray, 
391;  Gale  v.  Nixon,  6  Cow.,  445;  Siidg.  on  Vendors  [m. 
p.],  130 ;  Norria  v.  Cooke,  7  Dr.  Cr.  L.,  37 ;  Kuhn  v.  Brown, 
1  Hun,  244;  Goles  v.  Trecothick,  9  Ves.  Jr.,  234;  Brinker 
V.  Bnnker,  7  Barr.,  53 ;  Fowle  v.  Freeman,  9  Ves.,  361,  355 ; 
Dykens  v  Townsend,  24  N.  T.,  57 ;  Tawney  v.  Crowther,  3 
Bro.  C.  0.,  161, 318,  320 ;  Pringle  v.  Spaulding,  53  Barb.,  17 ; 
Peahody  v.  Speyers,  56  N.  T.,  233.)  The  omission  of  the 
name  of  the  principal  in  the  contract  did  not  aflfect  plaintiff's 
right  to  avail  himself  of  a  valid  contract.  {Dykera  v.  Town- 
aeiid,  24  N.  Y.,  57;  Code,  §  111 ;  2  Pars,  on  Con.  [m.  p.], 
508 ;  Nelthorpe  v.  Holgate,  1  Colby,  203 ;  SL  John  v.  Grif- 
fith, 2  Abb.  Pr.,  198 ;  Ba/rtlett  v.  Randall,  3  Mer.,  466 ;  /. 
P.  and  C.  R.  R.  Co.  v.  Tyng,  Ct.  Apps.,  13 "  Alb.  L.  J., 
100.) 

Eabl,  J.  We  will  assume,  for  the  present  purpose,  that 
there  was  not  a  sufficient  note  or  memorandum  of  the  agree- 
ment between  the  parties  to  satisfy  the  requirement  of  the 
statute  of  frauds,  and  we  still  reach  a  conclusion  adverse  to 
the  appellant. 

There  was  sufficient  evidence  to  sustain  the  finding  of  the 
referee  that  Potter  was  an  authorized  agent  of  the  defendant 
to  make  the  agreement  and  receive  payment  for  the  land. 
Plaintiff's  brother,  Robert,  acted  as  agent  for  him  in  the 
negotiation  with  Potter,  without  disclosing  the  name  of  his 
principal.  Yet,  whatever  rights  were  acquired  by  Robert 
belonged  to  the  plaintiflT,  who  employed  him  as  agent,  and 
furnished  the  money  to  pay  for  the  land.  The  case  may 
therefore  be  treated  as  if  the  negotiation  had  taken  place 
and  the  agreement  had  been  made  directly  between  plaintiflF 
and  defendant. 

The  parol  agreement  was  that  plaintiff  was  to  pay  for  the  land 
$150,  and  receive  a  warranty  deed  thereof.  This  agreement 
was  made  in  December,  1863,  or  January,  1864.  The  defend- 
ant and  his  wife  executed  a  deed  in  April  afterward,  which 
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was  delivered  to  the  plaintiff's  agent,  who  then  paid  the 
whole  consideration  of  $160.  The  deed  was  subsequently 
delivered  to  the  plaintiff,  wlio,  upon  examination  of  the 
same,  found  that  the  consideration  was  not  truly  expressed 
therein,  and  that  it  contained  certain  reservations  not  author- 
ized by  the  agreenient ;  and  he  declined  to  receive  it,  and 
returned  it  to  defendant's  agent,  who  agreed  to  hav^e  it  cor- 
rected and  returned  to  him.  This  was  never  done;  but 
defendant  did  not  repudiate  the  parol  agreement,  or  decline, 
upon  request,  to  perform  it,  until  April,  1867,  a  short  time 
before  the  commencement  of  this  action.  The  land  was  a 
wild,  uncultivated  lot,  part  of  a  large  tract  of  timber  land. 
It  was  several  miles  from  any  public  highway.  In  the  fall 
of  1864,  the  plaintiff,  by  the  consent  of  tlie  owners  of  adjoin- 
ing land,  cut  out  and  made  a  road  for  the  distance  of  two 
and  one-half  miles  from  a  public  highway  to  this  lot ;  and 
then  and  subsequently,  prior  to  the  commencement  of  this 
action,  he  made  roads  upon  the  lot,  underbrushed  and  cut  up 
fallen  trees  thereon  preparatory  to  clearing  about  a  quarter 
of  an  acre ;  built  a  bough  shanty ;  annually  cut  and  drew 
from  the  lot  wood  and  timber,  and  paid  the  taxes  thereon. 
These  improvements,  and  the  expenses  to  make  them,  were 
not  very  extensive,  and  yet  the  referee  held,  upon  all  the 
facts  of  the  case,  that  there  was  a  sufficient  part  performance 
of  the  agreement  to  take  it  out  of  the  operation  of  the  stat- 
ute of  frauds.  Whether  this  holding  was  right  is  the  sole 
question  for  our  consideration. 

It  is  not  always  easy  to  determine  whether  there  has  been 
sufficient  part  performance  of  a  parol  agreement  for  the  sale 
of  land,  in  the  sense  of  courts  of  equity,  to  free  it  from  the 
operation  of  the  statute  of  frauds.  The  general  rule  is,  that 
nothing  is  to  be  considered  as  a  part  performance  which  does 
not  put  the  party  into  a  situation  which  is  a  fraud  upon  him, 
unless  the  agreement  is  fully  performed.  {Mating  v.  Browrhy 
4  N.  Y.,  403.)  The  principle  upon  which  courts  of  equity 
hold  that  part  performance  is  sufficient  is,  that  a  party  who 
has  permitted  another  to  perform  acts  on  the  faith  of  an  agree- 
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ment  shall  not  be  allowed  to  insist  that  the  agreement  is 
invalid  because  it  was  not  in  writing,  and  that  he  is  entitled 
to  treat  those  acts  as  if  the  agreement  in  compliance  with 
which  they  were  performed  had  not  been  made ;  in  other 
words,  upon  the  ground  of  fraud,  in  refusing  to  execute  the 
parol  agreement  after  a  part  performance,  thereof  by  the  other 
party,  and  when  he  cannot  be  placed  in  the  same  situation 
that  he  was  in  before  such  part  performance  by  him.  Taking 
possession  under  a  parol  agreement,  with  the  consent  of  the 
vendor,  acconipanied  with  other  acts  which  cannot  be  recalled 
so  as  to  place  the  party  taking  possession  in  the  same  situa- 
tion that  he  was  in  before,  has  always  been  held  to  take  such 
agreement  out  of  the  operation  of  the  statute.  {Lowry  v. 
Tew^  3  Barb.  Ch.,  407;  Freeman  v.  Freeman^  43  N. 
T.,34.) 

The  payment  of  the  consideration  aTone,  in  a  case  where  its 
recovery  in  an  action  at  law  would  fully  indemnity  the  party 
paying,  would  not  be  a  sufficient  part  performance  within 
the  rule  under  consideration,  and  neither  would  mere  posses- 
sion be,  without  an^  other  circumstance  of  hardship  or  fraud. 
But  payment  of  the  consideration  and  possession  under  the 
agreement,  or  by  the  consent  of  the  vendor,  are  facts  which 
may  be  considered  with  other  facts  upon  the  question  of  part 
performance.  Here  the  whole  consideration-money  was  paid, 
and  the  plaintiff  took  all  the  possession  of  such  a  lot  which 
is  ordinarily  practicable.  He  built  roads  to  it  and  upon  it; 
built  a  shanty  and  made  some  clearing.  His  improvements 
thus  made  were  probably  equal  in  cost  to  the  consideration 
paid  for  the  lot,  and  that  cost  would  be  lost  to  him  unless  the 
defendant  be  compelled  to  perform  his  agreement.  He  paid 
the  taxes,  and  the  money  thus  paid  he  cannot  recover  back. 
I  am  therefore  of  opinion  that  enough  was  done  by  the  plain- 
tiff to  bring  his  case  within  the  equitable  rule  as  to  part 
performance. 

But  before  acts,  otherwise  sufficient  for  part  performance, 
can  have  that  effect  within  the  rule,  they  must  have  been 
done  in  pursuance  or  fulfillment  of  the  parol  agreement,  or  in 
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just  reliance  thereon.  They  must  have  been  done  with  a  view 
to  the  agreement,  and  be  referable  exclusively  thereto.  (Story 
Eq.  Jur.,  762,  764.)  In  the  respects  here  mentioned,  plain- 
tiff's acts  were  sufficient.  The  plaintiff  paid  the  entire  con- 
sideration under  the  agreement.  The  land  was  vacant,  covered 
with  timber,  and  distant  from  any  highway.  The  defendant 
promised  to  give  a  deed,  tendered  one  which  was  incorrect, 
took  it  back  for  correction,  and  then,  after  retaining  the 
money  paid  for  two  years,  repudiated  the  agreement,  and 
refused  to  perform.  The  defendant  could  have  no  use  of  the 
land  without  the  roads  which  he  constructed.  After  he  paid 
the  entire  consideration,  and  thus  fully  performed  on  his  part, 
it  must  have  been  understood  by  both  parties  that  he  was  to 
have  possession  and  control  of  tlie  land,  and  the  right  to  com- 
mence and  prosecute  his  improvements  thereon.  After  plain- 
tiff had  paid  the  full  consideration,  in  reliance  upon  the 
promise  of  the  defendant  to  give  him  the  title  to  the  land, 
there  was  an  implied  consent,  on  the  part  of  the  defendant, 
that  he  might  take  possession  as  owner.  It  cannot  be 
inferred  that  defendant  mesknt  to  retain  the  money  and,  at 
the  same  time,  retain  control  of  the  land  from  the  only  per- 
son interested  in  the  use  and  protection  of  the  same.  It  may 
be  stated,  as  a  general  rule,  that  in  all  cases  where  the  con- 
tract for  the  sale  of  land  is  silent  as  to  the  possession,  the 
land  being  vacant,  and  the  vendee  has  paid  the  entire  consid- 
eration, and  fully  performed  on  his  part,  and  all  that  remains 
for  the  vendor  to  do  is  to  give  the  deed,  there  must  be  an 
implied  agreement  or  license  that  the  vendee  may  at  once 
take  possession  and  have  the  use  of  the  land.  In  such  a  case 
where  the  contract  is  in  writing,  and  thus  valid  within 
the  statute  of  frauds,  the  vendee  is,  in  equity,  considered  the 
owner  of  the  land,  and  he  may  even  call  the  vendor  to 
account  for  any  waste  committed  thereon.  He  is,  then,  the 
only  person  interested  in"  the  protection  of  the  land  against 
waste  or  trespass ;  and  he  should  have  that  possession  which 
will  enable  him  to  protect  his  interests,  and  receive,  in  the 
use  of  the  land,  an  equivalent  for   the  money  which  he  has 
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paid.  The  same  rule  of  construction  should  apply  to  a  parol 
agreement.  In  the  absence  of  any  evidence  to  the  contrary, 
it  could  not  be  inferred  that  in  such  a  case  the  vendor 
intended  to  retain  the  use  of  both  the  land  and  the  considera- 
tion paid  therefor. 

Our  attention  has  been  called  to  no  authorities  in  conflict 
with  these  views.     In  Suffem  v.   Townsend  (9  J.  E.,  35)  it 

« 

was  held  that  an  agreement  for  the  purchase  of  land  did  not 
of  itself  amount  to  a  license  to  the  party  agreeing  to  pur- 
chase to  enter  on  the  land ;  but  that  was  in  a  case  wliere  there 
was  a  parol  agreement,  silent  as  to  the  possession,  no  part  of 
the  consideration  having  been  paid.  In  Erwin  v.  Olmsted 
(7  Cow.,  229)  and  Kdlogg  v.  Kellogg  (6  Barb.,  116)  the  con- 
tracts were  in  writing,  silent  as  to  the  possession,  but  no  part 
of  the  consideration  had  been  paid.  In  Spencer  v.  Tcbey 
(22  Barb.,  260)  a  part  only  of  the  consideration  had  been  paid. 
It  cannot,  therefore,  be  said  that  the  plaintiff  was  a  tres- 
passer in  what  he  did  upon  the  land ;  but  all  his  acts  thereon, 
and  in  building  the  road  thereto,  and  in  paying  the  taxes, 
must  be  referred  to  the  agreement  for  the  purchase,  and  must 
be  considered  as  done  in  pursuance  thereof,  and  in  reliance 
thereon. 

The  judgment  must  therefore  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed 


Qbobgb  W.    Pattbrson,    Jr.,  Respondent,  v.  Hekbt  H. 

Bibdsall  et  al.,  Appellants. 

A  valid  and  subsisting  obligation  is  not  destroyed  because  included  in  a 
security  or  made  the  subject  of  a  contract  void  for  usury;  although  for- 
mally satisfied  and  discharged  it  may  be  revived  and  enforced  in  ca^e 
the  new  security  or  contract  is  invalidated. 

Plaintiff  and  H.,  being  the  owners  of  a  mortgage  upon  defendants* 
premises,  and  having  obtained  judgment  of  foreclosure  and  sale 
thereon,  agreed  with  defendants  to  bid  in  the  premises,  advance 
money  to  pay  off  a  prior  mortgage  and  to  convey  to  defendant  R. 
E.  B.,  defendants  to  execute  a  new  bond  and  mortgage  to  them;  the 
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agreement  was  carried  out.  H.  assigned  his  interest  in  tlie  new  bond 
and  mortgage  to  plaintiff.  Subsequently  these  were  adjudged  void 
for  usury.  In  an  action  brought  by  plaintiff  to  be  subrogated  to  the 
rights  of  the  prior  mortgagee  and  to  foreclose  the  prior  mortgage 
held,  that  plaintiff  and  H.,  as  junior  incumbrancers,  had,  at  the  time  of 
the  usurious  agreement,  the  right  to  pay  the  prior  mortgage  and  to  be 
subrogated;  that  this  right  was  not  destroyed  by  reason  of  entering 
into  said  agreement;  but  they  were  equitably  entitled  to  the  same 
benefits  of  the  redemption  as  if  made  without  such  agreement,  and 
by  paying  the  debt  they  became  entitled  to  a  cession  of  the  debt  and 
a  subrogation  to  all  the  rights  of  the  mortgagee;  and  that  the  mortgage 
was  to  be  regarded,  as  against  the  mortgagors,  as  still  existing  and 
uncanceled. 

^Argued  February  16,  1876;  decided  February  25,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  tlie  fourth  judicial  department,  affirming 
a  judgment  in  favor  of  plaintiff,  entered  upon  the  decision  of 
the  court  at  Special  Term.  (Reported  below,  6  Hun.,  632.) 

Tliis  action  was  brought  to  enforce  an  alleged  right  of  plain- 
tiff, as  junior  mortgagee,  to  be  subrogated  to  the  rights  of 
a  prior  mortgagee,  under  a  mortgage  executed  by  defendants. 

The  facts  found  by  the  court  are  substantially  as  follows : 

On  the  30th  October,  1857,  the  plaintiff  and  John  N. 
Hungerford  held  a  judgment  of  foreclosure  and  sale  which 
they  had  recovered  in  an  action  brought  in  this  court  against 
the  defendants  herein,  who  are  husband  and  wife,  to  fore- 
close a  mortgage  executed  by  them  upon  lands  in  which  the 
husband  had  an  estate  as  tenant  by  the  curtesy,  and  the  wife 
had  the  fee  by  reversion.  The  premises  were  subject  to  a  prior 
mortgage,  executed  by  the  defendants  to  Brundage  Tomp- 
kins. On  said  30th  October,  1857,  the  plaintiff  and  Hunger- 
ford,  being  about  to  sell  the  premises  under  their  judgment, 
and  the  defendants  having  applied  to  them  for  further  time, 
it  was  agreed  between  the  parties  that  plaintiff  and  Hunger- 
ford  should  put  up  the  property  for  sale  under  their  judg- 
ment, bid  it  in  and  convey  it  to  the  defendant  Mrs.  Birdsall, 
that  they  should  also  advance  the  money  and  pay  the  Tomp- 
kins mortgage,  and  that  the  defendants  should  execute  to  the 
plaintiff  and  Hungerford  a  bond  and  mortgage  on  the  same 
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premises,  to  secure  the  amount  of  their  judgment,  the  cost 
and  expenses  of  the  sale,  the  amount  of  the  Tompkins  mort- 
gage, and  $1,000  in  addition.  This  agreement  was  carried 
out.  The,  Tompkins  mortgage  was  satisfied,  and  with  the 
bond  and  satisfaction-piece  were  delivered  to  plaintifiF  and 
Hungerford;  the  latter  sold  and  assigned  his  interest  to 
plaintiflF.  In  an  action  subsequently  brought  by  defendants 
against  plaintiflF  the  new  bond  and  mortgage  were  declared 
void  for  usury.     (See  51  N.  T.,  43.) 

As  conclusions  of  law  the  court  found  that  plaintiflP  was 
entitled  to  a  judgment  subrogating  him  to  the  rights  of  Tomp- 
kins under  his  mortgage  canceling  the  satisfaction-piece  and 
declaring  the  mortgage  a  valid  and  subsisting  lien,  and  to 
the  usual  judgment  of  foreclosure  and  sale. 

Geo.  B.  Bradley  for  the  appellants.  PlaintiflE  could  not 
enforce  the  Tompkins  mortgage  as  a  valid,  subsisting  lien  in  his 
favor  on  the  premises.  {Rice  v.  Welling,  5  Wend.,  595,^98 ; 
Kellogg  v.  Adams,  39  N.  Y.,  28 ;  Wimted  Bk.  v.  Webb,  id., 
325  ;  Dewitt  v.  B7*i8hane,  16  id.,  508  ;  Schroeppel  v.  Coming^ 
5  Den.,  236.)  Plaintiff  had  no  right  of  subrogation.  {ElU- 
worth  V.  Lockwood,  42  N.  Y.,  96 ;  Dauchy  v.  Bennett,  7  How., 
375 ;  Jenkins  v.  Cont.  Ins.  Co.,  12  id.,  66-69 ;  5  Wend.,  598, 
599 ;  37  N.  Y.,  353 ;  39  id.,  325.) 

Oeo.  T.  Spencer  for  the  respondent.  Plaintiff  was  entitled 
t.o  be  subrogated  to  all  the  rights  of  the  mortgagee.  {McLean 
V.  Tompkins,  18  Abb.  Pr.,  24;  Tompkins  v.  Seely,  29  Barb., 
212 ;  Pardee  v.  Van  Aukin,  3  id.,  534 ;  Dauchy  v.  Bennett, 
7  How.  Pr.,  375 ;  Jenkins  v.  Cont.  Ins.  Co.,  12  id.,  66 ;  Aver- 
ill  V.  Taylor,  8  N.  Y.,  44 ;  Ellsworth  v.  Lockwood,  42  id., 
89,  96,  97 ;  Barnard  v.  Cooper,  10  id.,  96,  356 ;  S.  L.  Bk.  v. 
O.  North,  4  J.  Ch.,  370 ;  2  Story's  Eq.  Jur.,  §§  1023,  1024 ; 
2  Barb.  Ch.  Pr.,  164;  McLean  v.  Towle,  3  Sandf.  Ch.,  117; 
Marsh  V.  Pike,  10  Paige,  395,  398  ;  1  Domat,  1784,  p.  699 ; 
Mad.  Av.  Bap.  Ch.  v.  Bap.  Ch.  in  0.  St.,  2  Robt.,  642 ;  Bob- 
inson  v.  Ryan,  25  N.  Y.,  320 ;  Oerwig  v.  Sitterly,  94  Barb., 
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620  ;  56  N.  Y.,  214 ;  1  Domat,  1802,  p.  T04.)  This  right  was 
not  impaired  or  affected  bj  the  alleged  usury  which  was  the 
subject  of  the  former  litigation.  {Cook  v.  Barnes^  36  N.  T., 
620 ;  Za  Forge  v.  Ilerter^  5  Seld.,  241 ;  Rice  v.  Welling^  6 
Wend.,  596;  ^McCramy  v.  Alden^  46  Barb.,  472;  Adams  v, 
Kellogg,  3&  N.  Y.,  28 ;  64  Barb.;  620,  626 ;  56  N.  Y.,  214 ; 
Gates  V.  Preston,  41  id.,  113 ;  Stachpole  v.  Rohhins,  48  id., 
665  ;  Newton  v.  Hook,  id.,  676 ;  Embury  v.  Conner,  3  id., 
511,  512;  People  v.  Johnson,  38  id.,  63,  65 ;  F.  and  M.  Bk. 
V.  Joslyn,  37  id.,  353,  355 ;  Robinson  v.  Stewart,  10  id.,  189, 
197 ;   Worford  v.  Davis,  28  id.,  481,  484.) 

Allen,  J.  The  form  which  the  parties  have  seen  fit  to 
give  the  transaction,  brought  under  review  by  this  appeal, 
cannot  be  ignored,  when  to  do  so  would  be  a  perversion  of 
justice  and  against  equity  and  good  conscience.  The  transac- 
tion was  in  substance,  as  it  was  in  form,  so  far  as  the  mort- 
gage sought  to  be  enforced  by  the  plaintiff  is  concerned,  an 
advance  of  money  to  the  mortgagee  in  redemption  and  dis- 
charge of  the  mortgage,  and  to  relieve  the  premises  from  the 
incumbrance  in  favor  and  for  the  benefit  of  junior  incum- 
brances held  by  the  plaintiff.  It  was  not  a  loan  of  money  to 
the  defendants,  and  was  not  so  regarded  by  the  parties.  The 
intent  was  not  to  release  the  mortgage  debt  or  relieve  the 
premises  from  the  incumbrance,  but  to  continue  the  same  in 
a  new  form  and  to  extend  the  time  of  payment.  The  statutes 
against  usury  render  void  all  contracts  and  securities  which 
are  the  outgrowth  of  or  depend  for  their  support  and  con- 
sideration upon  agreements  which  are  usurious.  (Laws  of 
1837,  chap.  430.)  Obligations  and  securities  having  an  inde- 
pendent existence,  and  untainted  by  usury,  are  not  affected  by 
the  statute,  although  they  are  the  subjects  of  contracts  tainted 
with  the  vice  of  usury. 

A   valid    and   subsisting  debt  is  not  destroyed   because 

included  in  a  security  or  made  the  subject  of  a  contract  void 

or  invalid,  either  because  violative  of  the  statutes  against 

usury,  or  for  any  other  reason.     Although  formally  satisfied 
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and  discharged,  and  the  security  surrendered,  it  may  be 
revived  and  enforced  in  case  the  new  security  is  invalidated 
and  avoided.  {Rice  v.  Welling^  5  Wend.  595;  Cook  v. 
Bamesy  36  N".  Y.,  520 ;  Robinson  v.  Stuart,  6  Seld.,  189  ; 
JPhrmers  and  Mechanic^  Rank  of  Genesee  v.  *Jodyn,  37  N. 
Y.,  363 ;  Winsted  Bank  v.  Webb,  39  id.,  325 ;  Gerwig  v.  &.ir 
terly,  56  id.,  214.)  Within  the  principle  established  by  the 
authorities  quoted,  had  the  plaintiff,  at  the  time  of  consum- 
mating the  usurious  agreement,  been  the  holder  of  the  bond 
and  mortgage  in  suit,  and  canceled  and  surrendered  the  same, 
in  pursuance  of  the  agreement,  it  would  have  been  revived 
upon  the  annulling  of  the  usurious  agreement  and  security, 
and  he  could  have  enforced  the  same,  subject  to  any  inter- 
vening equities  of  third  persons  that  might  have  come  into 
existence.  The  debt  would  not  have  been  extinguished,  the 
substituted  contract  being  void.  The .  defendants  could  not 
have  availed  themselves  of  the  substituted  invalid  contract 
as  a  shield  from  liability  upon  the  valid  obligation.  The 
case  is  not  different  in  principle,  for  the  reason  that  instead 
of  satisfying  a  valid  obligation  held  by  himself,  he  has 
procured  satisfaction  by  payment  of  an  obligation  held  by  a 
third  person.  The  debt  has  not  been  paid  by  the  debtor,  nor 
released  or  extinguished,  except  as  it  has  been  included  in  a 
new  and  invalid  security,  and  in  equity  as  well  as  at  law  the 
debt  revives  in  favor  of  the  party  who  is  the  equitable  owner 
and  entitled  to  the  benefit  of  it.  {Gerwig  v.  Sitterly^  s^ipra.) 
Full  effect  should  be  given  to  the  statutes  against  usury,  but 
nice  distinctions  should  not  be  favored  for  the  purpose  of 
extending  the  penalties  to  cases  not  within  the  spirit  of  the 
act.  In  Detoitt  v.  Brisbane  (16  N.  Y.,  508),  and  Schroeppel 
V.  Corning  (5  Denio,  236),  referred  to  by  the  counsel  for  the 
appellant,  the  assignments  of  the  securities,  and  not  the  secu- 
rities themselves,  were  held  invalid. 

The  plaintiff,  as  a  junior  incumbrancer  of  the  mortgaged 
premises,  had  a  right  to  pay  the  mortgage  and  to  be  subro- 
gated, either  by  assignment  or  by  act  and  operation  of  law, 
to  the  rights  of  the  mortgagee ;  and  his  act  in  paying  was  not 
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necessarily  the  result  of  the  usurious  agreement  with  the 
defendants.  His  rights  would  have  been  the  same  had  that 
agreement  not  been  made,  and  cannot  be  held  to  have  been 
destroyed  by  reason  of  his  entering  into  that  contract.  Equity 
will  give  him  the  same  benefit  of  his  redemption  as  if  he  had 
redeemed  voluntarily  and  without  having  made  the  illegal 
agreement  with  the  defendants.  The  act  of  redemption  may 
be  referred  to  and  sustained  by  the  right  rather  than  the  usuri- 
ous agreement  of  the  parties.  In  support  of  the  equities  of  the 
plaintiff,  the  usurious  agreement  may  be  laid  out  of  view  as 
the  moving  cause  of  the  redemption.  Having  at  the  time  of 
the  agreement  the  right  of  redemption  and  subrogation,  the 
agreement  of  the  parties  must  be  construed  and  carried  out 
with  respect  to  that  right.  He  was  the  potential  owner  in 
equity  of  the  mortgage,  in  virtue  of  his  right  of  redemption, 
and  the  contract  was  not  different  in  substance  nor  its  con- 
summation by  the  satisfaction  of  the  mortgage,  different  in 
effect  from  what  it  would  have  been  had  he  been  the  holder 
and  owner  in  fact.  By  paying  the  mortgage  he  became 
entitled  to  a  cession  of  the  debt  and  a  subrogation  and  substi- 
tution to  all  the  rights  and  action  of  the  mortgagee,  and  the 
mortgage  must  be  regarded  as  against  the  mortgagors  as  still 
subsisting  and  unextinguished.  (St.  £q.  Jur.,  §§  635,  1227 ; 
Pardee  v.  Van  Auken,  3  Barb.,  534;  Averill  v.  Taylor y  4 
Seld.,  44 ;  EUsworth  v.  Lockwood^  42  N.  T.,  89  ;  Jenkins  v. 
The  Continental  Insurance  Co,^  12  How.  P.  R,  67.) 

The  defendants  have  the  full  benefit  of  the  laws  against 
usury  when  they  avoid,  as  they  have  done,  the  contract 
which  was  tainted  with  usury,  and  can  neither  in  equity  or 
good  conscience,  or  by  virtue  of  any  provision  of  the  statute, 
claim  that  the  pre-existing  obligations,  free  from  the  vice  of 
usury,  which  they  have  not  paid  or  in  any  way  satisfied  or 
discharged,  should  not  be  enforced  against  them.  The  judg- 
ment was  right  and  is  well  sustained  by  the  reasons  assigned 
at  Special  Term,  and  must  be  afiirmed. 

All  concur. 

Judgment  a£Srmed« 
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Henby  D.   Stannabd  et  al.,  Bespondents,  v.  Samuel  F. 

Pjbinoe,  Appellant. 

Plaintiffs  were  forwarding  merchants  at  T.,  and  were  employed  by 
defendant  to  ship  certain  marble  to  him  at  P.  The  marble  was 
shipped  on  board  a  canal  boat  which  proceeded  on  the  way  as  far  as  A. 
Learning  that  it  was  there  delayed,  one  of  the  plaintifls  went  to  A.  and 
there  learned  that  the  only  tow-boat  company  it  was  practicable  to 
employ  to  tow  the  boat  down  the  H.  river  declined  to  take  the  boat 
unless  the  captain  would  pay  an  old  bill,  and  would  pay  in  advance 
the  charge  for  towing.  The  captain  had  gone  home  to  procure  the 
money.  Plaintiffs  thereupon  advanced  the  money  and  the  boat  was 
put  into  a  tow,  and  by  the  negligence  or  unskillf ulness  of  the  employes 
of  the  tow-boat  company  was  injured  and  sunk.  In  an  action  to  recover 
for  advances  and  charges,  wherein  the  loss  was  set  up  as  a  counter 
claim,  heldf  that  plaintiffs  acted  simply  as  forwarders,  not  as  carriers; 
that  by  the  transactions  at  A.,  the^  did  not  assume  the  carriage  of  the 
property;  that  they  had  a  right,  and  it  was  their  duty  to  pay  the 
advance  charges,  and  although  defendant  was  not  liable  for  the  advance 
on  the  account  of  the  captain,  It  was  for  his  benefit,  and  he  could  not 
complain;  and  that  as  the  loss  did  not  occur  by  any  negligence  on  the 
part  of  plaintiffs,  and  was  not  a  natural  or  ordinary  consequence  of 
any  act  of  theirs,  they  were  not  liable  therefor. 

(Submitted  February  16,  1876;  decided  February  25,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department  affirming  a  judgment 
in  favor  of  plaintiffi*,  entered  upon  the  report  of  a  referee. 

This  action  was  brought  by  plain tiflfs  as  forwarders  to 
recover  charges  and  advances  on  a  quantity  of  marble  received 
and  shipped  by  them  for  defendant. 

Plaintiffs  were  engaged  in  business  as  forwarders  at  Troy, 
N.  Y.  In  the  fall  of  1865  they  received  by  railroad  a  quan- 
tity of  marble  consigned  to  them,  belonging  to  and  to  be  for- 
warded to  defendant  at  Philadelphia,  and  they  paid  the 
charges,  procured  a  canal  boat  to  transport  the  same,  on 
which  the  marble  was  shipped,  and  advanced  to  the  cap- 
tain seventy-five  dollars  on  the  freight.  The  boat  proceeded 
to  Albany  to  be  there  taken  in  tow.     One  of  the  plaintiffs 
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learning  that  it  was  there  delayed,  went  to  Albany  to  ascer- 
tain the  cause.  He  found  that  the  proprietors  of  the  only 
tow-boat  company  who  would  tow  the  boat  had  refused  so  to 
do  unless  the  captain  would  pay  an  old  bill  of  seventy-live  dol- 
lars and  would  advance  the  charge  ($100)  for  towing  the  boat. 
The  captain  not  being  able  to  pay,  had  gone  home  to  procure 
the  money,  and  as  he  had  not  returned,  the  tow  was  about  to 
proceed  without  his  boat.  Plaintiffs  thereupon  advanced  the 
sum  claimed.  The  boat  was  then  put  in  the  tow  and  other 
boats  lashed  to  her  stem,  but  so  improperly  fastened  that  in 
swinging  around,  her  stem  was  torn  off  and  she  sank.  This 
was  the  last  tow  of  the  season. 

In  a  letter  written  by  plaintiffs  giving  an  account  of  the 
loss,  it  was  stated  that  one  of  them  had  determined  to  go  to 
New  York,  overtake  the  boat,  and  see  her  through,  paying 
her  bills  if  necessary.  Defendant  had  written  prior  to  the 
shipment,  urging  haste.  One  letter  contained  the  following : 
"  I  do  not  mean  to  limit  you  in  the  freight  so  as  to  prevent 
shipping  in  good  season.  *  *  *  Am  anxious  to  get  my 
marble  through  before  ice  makes,  and  will  expect  yon  to  do 
the  very  best  you  can  for  me  in.  the  way  of  freights, 
dispatch,  etc." 

Further  facts  appear  in  the  opinion. 

£8ek  Oowen  for  the  appellant.  PlaintiflEs  assumed  the 
duties  and  liabilities  of  common  carriers,  and  are  liable  to 
defendant  for  the  loss  of  his  goods.  {Teal  v.  SedrSy  9  Barb., 
317 ;  Oarvey  v.  Jarma^  46  N.  T.,  810 ;  W%L%on  v.  Tummom^ 
6  M.  &  G.,  286.) 

Iroing  Browne  for  the  respondents.  Plaintiffs  were  not 
common  carriers  in  a  legal  sense.  {Roberts  v.  Tv/mer^  12  J. 
R,  282.) 

• 

Church,  Ch.  J.  The  plaintiffs,  in  receiving  the  marble  at 
Troy,  engaging  the  boat  Smith  for  its  transportation  to  Phila- 
delphia, and  advancing  a  portion   of  the  freight,  acted  as 
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forwarders  simply,  and  not  as  carriers.  They  had  no  interest 
in  the  freights,  nor  in  boats  or  vessels,  nor  did  they  assume 
to  act  as  carriera  in  the  particular  transaction.  Judge  Story 
defines  " forwarding  merchants^'  as  " a  class  of  persons  well 
known  in  America,  and  usually  combine  in  their  business  the 
double  character  of  warehousemen  and  agents,  for  a  compensa- 
tion, to  ship  and  forward  goods  to  their  destination,"  *  *  » 
"  and,  of  course,  they  are  responsible  for  ordinary  care  and 
skill  and  diligence  "  (Story  on  Bailment,  §444) ;  and  Spenokr, 
J.,  said,  in  Roberta  v.  Turner  (12  J.  E.,  232),  **that  a  per- 
son thus  circumstanced  should  be  deemed  an  insurer  of  goods 
forwarded  by  him,  an  insurer,  too,  without  reward,  would,  in 
my  judgment,  be  not  only  without  a  precedent,  but  against 
all  legal  principles."  When  the  business  of  forwarding  and 
transporting  goods  are  combined,  it  becomes  a  question,  often 
a  difficult  one,  to  determine  in  which  capacity  the  person 
held  the  goods  at  the  time  of  the  injury  or  loss.  In  the  case 
of  TeaU  v.  Seai's  (9  Barb.,  317)  the  court  held  the  defendants 
liable,  partly  on  the  ground  that  they  held  themselves  out  as 
carriers,  and  partly  upon  the  ground  that,  from  the  facts  dis- 
closed, they  assumed  the  carriage  of  the  property  themselves. 
In  the  case  at  bar  there  is  no  such  complication  of  facts.  It 
is  evident  from  the  letters  of  the  defendant  to  the  plaintiffs 
that  he  employed  them  as  forwardera  only.  In  one  letter  he 
says :  "  I  do  not  mean  to  limit  you  in  the  freight  so  as  to 
prevent  shipping  in  good  season,"  *  *  *  « and  will 
expect  you  to  do  the  very  best  you  can  for  me  in  the  way  of 
freight^  dispatch^  ^^.,"  thus  showing  that  the  plaintiffs  were 
acting  as  agents  merely  to  forward  the  property  for  the 
defendant.  It  is  found  by  the  referee  that  when  the  boat 
Smith  left  the  dock  at  Troy  the  plaintiffs  had  discharged 
their  whole  duty  to  the  defendant.  This  finding  is  undoubt- 
edly correct.  But  it  is  claimed,  on  behalf  of  the  defendant, 
that  the  transactions  at  Albany  changed  the  liability  of  the 
plaintiffs,  and  that  then  they  assumed  the  carriage  of  the 
goods  and  responsibility  of  carriers.  The  findings  of  fact 
are  rather  meagre  to  properly  present  the  question,  but  per- 
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haps  it  may  be  considered  without  violating  the  rule  of  not 
looking  into  the  evidence  to  find  a  reason  for  reversing  a 
judgment.  The  plaintifis  learned  that  the  boat  was  delayed 
at  Albany,  and  went  there  to  ascertain  the  cause,  and  found 
that  the  proprietors  of  the  only  tow-boat  company  which  it 
was  then  practicable  to  employ  to  tow  the  boat  down  the 
river  declined  to  take  the  boat  unless  the  captain  would  pay 
an  old  bill  for  towing,  of  seventy-five  dollars,  and  $100,  in 
advance,  for  towing  the  boat  at  that  time,  and  that  the  cap- 
tain had  agreed  to  pay  these  sums,  and  had  gone  home  to 
procure  the  money.  The  plaintiffs  advanced  the  money, 
$175,  and  the  boat  was  put  into  the  tow  by  the  employes  of 
the  tow-boat  company,  and  in  turning  around,  in  consequence 
of  the  improper  manner  in  which  the  boat  was  attached,  it 
was  injured  and  sunk.  I  do  not  think  it  can  be  affirmed  that 
the  plaintiffs  intended  to  take  possession  of  the  boat  on  their 
own  account,  and  assume  the  carriage  of  the  property  them- 
selves. There  was  not  an  abandonment  of  the  boat  by  the 
captain.  He  had  engaged  the  tow,  and  was  absent  to  pro- 
cure the  money  required  by  the  towing  firm.  As  to  the  $100 
for  towing  the  boat,  the  plaintiffs  had  a  right,  and  1  think  it 
was  their  duty  to  pay  it.  They  had  undertaken  the  duty  of 
forwarding  the  goods,  and  the  advance  payment  was  neces- 
sary for  that  purpose,  and  they  had  made  arrangements  with 
the  defendant  to  draw  on  them  for  similar  advances.  The 
seventy-five  dollars  was  paid  on  account  of  the  captain.  It 
was  clearly  for  the  benefit  of  the  defendant,  and  although  he 
is  not  liable  for  it,  he  has  no  reason  to  complain.  The  plain- 
tiffs, in  what  they  did  at  Albany,  simply  removed  the  obstruc- 
tion to  the  passage  of  the  boat,  and  enabled  it  to  fulfill  the 
contract  already  made.  The  plaintiffs  did  not  take  possession 
or  control  of  the  boat.  It  was  late  in  the  season  ;  the  ice 
was  forming  in  the  river;  this  was  the  last  tow  going  down  ; 
the  defendant  had  repeatedly  urged  the  plaintiffs  to  hasten 
the  progress  of  the  marble,  as  they  feared  it  would  freeze  in. 
The  plaintiffs  were  therefore  active  and  vigilant,  more  so, 
perhaps,  than  their  duty  required,  but  their  acts  were  all  in 
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their  capacity  of  forwarders ;  and  in  volTinteering  to  make 
extraordinary  exertions  they  acted  at  the  request  of  the 
defendant,  and,  as  it  appears,  in  good  faith  for  their  interest. 
Their  statement  in  a  subsequent  letter  that  they  intended  to 
go  to  New  York  and  see  the  boat  through  to  Philadelphia, 
and  if  necessary,  pay  tlie  bills,  would  have  been  acts  of  the 
same  character,  acts  induced  by  the  urgent  solicitation  of  the 
defendant.  If  their  negligence  had  caused  the  accident,  they 
might  have  been  liable,  but  not  because  they  were  carriers  or 
insurers.  It  is  found  that  they  saw  the  boat  attached,  and 
knew  how  it  was  done,  but  they  did  not  attach  it,  nor  does 
it  appear  that  they  knew  even  the  effect  which  would  be 
likely  to  be  produced  by  the  manner  of  adjusting  the  hawser. 
We  are  unable  to  perceive  any  reason  for  holding  the  plain- 
tiffs liable  as  carriers,  or  otherwise,  for  the  loss  that  occurred. 
Their  fault,  if  any,  was  an  excess  of  caution  in  behalf  of  the 
defendant,  for  which,  under  the  circumstances,  they  ought 
not  to  suffer  in  pecuniary  damages.  But  for  their  interven- 
tion at  Albany  it  is  quite  probable  that  the  boat  would  not 
have  been  taken  in  the  tow,  and  the  loss  would  not  have 
occurred ;  but  the  loss  was  not  the  natural  or  ordinary  con- 
sequence of  their  act,  and  was  not,  in  any  legal  sense, 
caused  by  it. 

The  judgment  must  be  affirmed. 

All  concur. 

Judgment  affirmed . 


William  Evans,  Appellant,  v.   The  United  States   Life 
Insurance  Company  in  the  Ofiy  of  New  York,  Bespondent. 

A  policy  of  life  insurance  contained  a  clause  avoiding  it  in  case  the  insured 
should  visit  any  part  of  the  United  States  lying  south  of  a  specified  line, 
between  the  first  of  July  and  the  first  of  September,  without  a  written 
permit.  He  had  a  permit  authorizing  him  to  go  and  remain  south  until 
July  1,  1870.  He  remained  until  he  died,  March  18, 1872.  In  an  action 
upon  the  policy,  it  appeared  that  the  health  of  the  deceased,  in  the  sum- 
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mer  of  1870,  was  very  poor,  so  that  be  conld  only  ride  out  in  a  buggy 
to  bis  plantation  and  baclc,  and  was  never  any  better.  It  was  not  proved 
tbat  be  was  too  unwell  to  return,  or  tbat  be  made  any  effoi-t  to  do  so. 
Heldy  (1)  tbat  if  inabiUty  was  an  excuse  and  a  failure  to  return  in  conse- 
quence would  not  bave  been  a  breacb  of  tbe  condition,  tbe  facts  did 
not  sustain  tbe  claim,  as  it  did  not  appear  tbat  tbe  insured  was,  prior  to 
July  first  so  unwell  as  to  render  it  impossible  for  bim  to  return  by  any 
of  tbe  usual  modes  of  travel;  (2)  tbat  inability  was  not  an  excuse,  as 
when  tbe  insured  went  south  he  took  the  chances  of  his  being  able  to 
return. 
On  the  day  tbe  annual  premium  became  due  in  1870,  an  agent  of  the  owner 
of  the  policy  called  at  defendant's  office  to  pay  it  Defendant  declined 
to  receive  it  because  Ibe  insured  was  residing  south,  unless  a  per 
centage  on  the  amount  insured  was  paid  in  addition,  and  agreed  with 
the  agent  to  continue  tbe  policy  and  give  credit  for  the  amount  claimed 
until  tbe  next  day.  On  tbe  next  day  tbe  premium  and  the  percentage 
claimed  were  tendered,  but  defendant  refused  to  receive  them.  Tender 
was  also  made  in  1871 ,  and  refused.  Held,  that  as  there  was  no  agreement 
to  pay,  binding  upon  the  owner,  the  promise  of  defendant  was  without 
consideration  and  not  obligatory ;  but  tbat  even  if  the  agreement  was  bind- 
ing and  tbe  tender  good  to  keep  the  policy  in  force  for  a  year,  it  did  not 
bind  defendant  to  continue  it  in  force  thereafter,  and  defendant  had  tbe 
right  to  refuse  so  to  do. 

(Argued  February  18,  1876;  decided  February  25, 1878.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  reversing  a  judgment 
in  favor  of  plaintiff  entered  upon  the  report  of  a  referee. 
(Reported  below,  3  Hun,  587;  6  T.  &  C,  331.) 

This  action  was  upon  a  policy  of  life  insurance  issued  by 
defendant  upon  the  life  of  one  Charlps  A.  Starr  to  one 
Samuel  W.  Leddell,  a  creditor  of  Starr's,  and  plaintiff's 
assignor.  The  policy  was  dated  October  28,  1869,  premiums 
payable  annually.  The  policy  contained  these  conditions, 
among  others,  that  if  the  insured  should,  between  the  first  of 
July  and  the  first  of  September,  visit  those  parts  of  the  United 
States  lying  south  of  the  southern  boundaries  of  Yirginia  or 
Kentucky  without  the  written  consent  of  the  company,  the 
policy  would  be  void  and  all  payments  forfeited.  Also,  that 
if  the  annual  premiums  were  not  paid  on  or  before  the  days 
specified,  the  policy  should  cease  and  determine. 
SicKBLS — Vol.  XIX.        39 
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The  referee  found  that  on  November  1,  1869,  defendant 
gave  to  Starr  a  permit  to  reside  in  Louisiana  from  that  time 
until  July  1,  1870,  under  which  permit  he  removed  to  Lou- 
isiana, about  the  time  the  permit  was  granted,  and  died  there 
on  the  18th  of  March,  1872,  never  having  returned  to  the 
north  on  acconnt  of  his  health  being  too  feeble.  That  on  the 
28th  day  of  October,  1870  (the  day  on  which  the  premium 
was  due),  said  Leddell,  by  the  hands  of  Theodore  "W.  Phenix, 
tendered  to  the  defendant,  at  its  ofBce,  the  annual  premium, 
whereupon  the  defendant  claimed  a  further  sum  of  two  and 
a-half  per  cent  on  the  amount  of  the  policy,  additional  pre- 
mium for  the  extra  risk  incurred  by  the  residence  of  Starr  in 
Louisiana.  That  the  said  Phenix  stated  to  said  defendant 
that  he  could  not  pay  more  than  the  amount  tendered,  with- 
out the  authority  of  Mr.  Leddell,  whereupon  the  defendant 
agreed  to  continue  the  policy  in  force  and  give  credit  for  the 
premium  due,  including  the  extra  amount  demanded,  until 
the  following  day,  in  order  to  give  Phenix  time  to  report  the 
demand  to  Leddell,  and  Leddell  time  to  comply  with  it.  That 
on  the  said  29th  day  of  October,  1870,  Leddell  tendered  to 
the  defendant  the  amount  in  full  required  by  the  company, 
which  defendant  refused  to  receive.  That  on  the  27th  of 
October,  1871,  Leddell  again  tendered  the  premium  with  the 
per  centage  claimed,  which  was  refused. 

The  only  evidence  as  to  the  inability  of  the  insured  to  come 
north  was  that  of  one  witness,  who  testified  that  Starr's  health, 
in  the  summer  of  1870,  was  very  poor,  and  he  could  only  ride 
out  to  the  plantation,  in  which  he  was  interested,  in  a  buggy 
and  ride  back,  never  getting  out  of  it,  and  that  he  was  never 
any  better. 

JF",  O.  Salmon  for  the  appellant.  The  agreement  of  defend- 
ant to  give  credit,  with  tender  of  the  premium  within  the 
time  allowed,  was  as  effectual  as  if  payment  had  been  made 
in  the  first  instance.  {Boehen  v.  Williamsburg  F.  Ins.  Co.j 
85  N.  Y.,  131.)  The  policy  was  not  forfeited  by  the 
insured  remaining  south  until  he  died.     (4  Kent's  Com.  [m. 
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p.],  125, 126, 129, 130 ;  Helme  v.  Phil^.  L.Ina.Co.,  61  Penn., 
107;  Baldwin  v.  N,  H.  Z.  Ins.  Co,y  Ct.  Apps.  Dec,  1876; 
Doe  V.  Banks^  4  B.  &  Ad.,  664 ;  Roberts  v.  Davy^  4  id.,  644; 
Hyde  v.  Watts,  12  M.  &  W.,  254 ;  Sands  v.  N.  Y.  L.  Ins. 
Co,,  50  N.  Y.,  626 ;  Cohen  v.  N.  T.  Mut.  L.  Ins.  Co,,  id., 
610.)  If  there  was  a  forfeiture  defendant  waived  it.  (  Young 
V.  MuL  L.  Ins.  Co,,  4  Big.  L.  Ins.,  1 ;  Bodine  v.  Exch.  F. 
Ins.  Co.,  51  N.  Y.,  117;  Bowman  v.  Ag.  F.  Ins.  Co.,  59  id., 
521 ;  35  id.,  13J ;  Shearman  v.  Nia.  F.  Ins.  Co.,  46  id.,  526, 
530 ;  Trustees  First  Bap.  Ch.  v.  Bklyn.  F.  Ins.  Co.,  19  id., 
305.)  The  tenders  of  prerainm  made  were  sufficient,  and 
kept  the  policy  in  force.  (  Vaupell  v.  Woodwards,  2  Sandf. 
Ch.,  143 ;  Stone  v.  Sprague,  20  Barb.,  509 ;  Everett  v.  Saltics, 
15  Wend.,  474.) 

Edgar  S.  Van  Winkle  for  the  respondent.  The  policy 
was  forfeited  by  the  insured  remaining  south  after  July  1, 
1870.  {Pier  v.  Finch,  29  Barb.,  176  ;  McKyHng  v.  BuU,  16 
N.  Y.,  297 ;  Wright  v.  Hooker,  10  id.,  51 ;  Carpenter  v. 
Stevens,  12  Wend.,  589;  Depuy  v.  Swart,  3  id.,  139  ;  Towle 
V.  Jones,  1  Robt.,  87 ;  19  Abb.,  449 ;  Dusenbury  v.  Hoyt,  4 
J.  &  S.,  94;  Stevenson  v.  Buxton,  15  Abb.  Pr.,  352.)  There 
was  no  waiver  of  the  forfeiture  by  defendant.  {Ripley  v. 
jEtm,a  Ins.  Co.,  30  N.  Y.,  136,  164;  Hutchings  v.  Munger, 
41  id.,  155 ;  Smith  v.  Sar.  Mut.  F.  Ins.  Co.,  3  Hill,  508.) 
There  was  no  good  tender  of  the  premium  made.  (1  Gr.  Pr., 
249,  541 ;  Wilder  v.  Seelye,  8  Barb.,  408  \  Livingston  v.  Har- 
rison, 2  E.  D.  S.,  197;  3  Chit.  Pldgs.,  955,  1018;  Simpsofi 
V.  French,  25  How.  Pr.,  464.) 

Earl,  J.  The  policy  contained  a  provision  that  it  should 
be  "void,  null  and  of  no  effect,"  in  case  Starr,  whose  life  was 
insured,  should,  between  the  first  day  of  July  and  the  first 
day  of  November  in  any  year,  visit  any  part  of  the  United 
States  lying  south  of  the  southern  boundaries  of  Virginia 
and  Kentucky  without  the  written  consent  of  the  company. 
In  November,  1869,  he  went  to  Louisiana  and  remained  there 
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nntil  ho  died,  on  the  18th  day  of  March,  1872.  The  defend- 
ant alleged  this  as  a  breach  of  the  policy  and  refused  pay- 
ment upon  this  ground.  He  had  the  written  permit  of  the 
defendant  to  go  to  New  Orleans  and  remain  there  until  the 
1st  day  of  July,  1870.  The  claim  on  behalf  of  the  plaintiff 
is  that  he  became  so  sick  and  feeble  that  he  could  not  return, 
and  hence  that  his  return  was  rendered  impossible  by  the  act 
of  God,  and  that,  therefore,  his  absence  was  excused  and  there 
was  no  breach  of  the  policy.  Even  if  this  claim  were  otherwise 
valid  the  facts  do  not  sustain  it.  The  only  proof  upon  the  sub- 
ject is  that  he  met  with  an  accident  before  going  south ;  that  his 
health  was  very  poor  in  the  summer  of  1870,  and  "he  could 
only  ride  out  to  the  plantation  in  which  he  was  interested  in 
a  buggy,  and  ride  back,  not  getting  out  of  it,  and  was  never 
any  better."  No  witness  testified  that  he  was  too  unwell  to 
return  north  or  that  he  made  any  effort  to  return,  and  his 
condition  before  July  first  was  not  described.  To  bring  the 
case  within  the  supposed  rule  there  should  have  been  proof 
that  for  some  time  before  July  first  he  was  unable  to  travel 
by  any  of  the  usual  modes ;  not  that  it  was  merely  incon- 
venient for  him  to  travel,  but  impossible.  He  was  bound  to 
return  if  he  could  travel  by  short  stages,  or  by  incurring  unusual 
expense  to  secure  comfort,  safety  and  convenience.  But 
another  answer  to  this  claim  is  that  he  took  the  chances  of 
being  able  to  return.  He  went  south  for  business  purposes, 
knowing  that  the  policy  would  be  avoided  if  he  did  not  return 
by  the  first  day  of  July.  He  had  the  right  to  go  and  remain 
there  until  July  first  without  the  permit  of  the  company. 
He  obtained  that  that  he  might,  without  violating  another 
condition  in  the  policy,  go  and  return  upon  the  ocean  if  he 
desired  to.  He  was  feeble  when  he  went  and  he  could  not 
go  so  far  south  that  he  could  not  return,  and  after  remaining 
there  until  he  was  too  feeble  to  return  enable  the  holder  of 
the  policy  to  claim  that  his  return  was  rendered  impossible 
by  the  act  of  God,  and  that  thus  the  breach  of  the  condition 
was  excused. 

The  policy,  therefore,  became  absolutely  void  after  July  1, 
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1870.  It  was  unnecessary  for  defendant  to  make  any  election 
or  to  do  any  thing  else  to  render  it  void.  It  became  dead  by 
its  own  terms,  and  could  never  again  have  any  vitality  except 
by  some  sufBcient  act  of  the  defendant  reclothing  it  with  life. 
The  claim  of  the  plaintiflE  is  that  it  was  revitalized  by  what 
took  place  on  the  28th  and  29th  days  of  October,  1870.  On 
the  former  day  an  agent  of  plaintiffs  assignor  went  to  the  ofBce 
of  the  defendant  and  offered  to  pay  the  annual  premium  and 
tendered  the  amount  to  defendant's  officers.  They  declined  to 
receive  it  on  account  of  the  residence  of  Starr  in  Louisiana, 
unless  he  would  pay  two  and  a-half  per  cent  more  on  the 
amount  insured  on  account  of  the  exti*a  risk  occasioned  by 
such  residence.  The  agent  then  stated  that  he  could  not 
pay  the  extra  sum  claimed  without  the  authority  of  his 
principal,  whereupon  the  officers  agreed  to  continue  the 
policy  in  force  and  give  credit  for  the  premium  due,  including 
the  extra  amount  claimed,  until  the  following  day,  in  order 
to  give  the  agent  time  to  report  to  his  principal  and  his  prin- 
cipal time  to  comply.  On  the  next  day  plaintiff's  assignor  sent 
another  agent  to  the  office  of  the  defendant  and  he  then 
tendered  the  amount  of  the  premium,  together  with  the 
extra  amount  as  claimed  on  the  prior  day,  and  the  officers 
refused  to  receive  it,  claiming  that  the  policy  was  void. 

Assuming  that  the  policy  was  kept  in  force  for  the  one  day 
by  what  took  place  on  tlie  twenty-eighth,  there  was  nothing 
to  extend  its  existence  beyond  that  day.  There  was  no  bar- 
gain then  made  to  continue  it  longer.  Plaintiff's  assignor 
did  not  agree  to  pay  and  was  not  bound  to.  It  was  at  most 
on  the  part  of  the  defendant  a  proposition  to  revive  the  policy 
on  the  twenty-ninth,  upon  payment  of  the  sum  named.  In 
other  words,  it  was  a  proposition  to  enter  into  an  engagement 
on  the  twenty-ninth.  That  proposition  did  not  bind  either 
party,  and  the  defendant  had  the  right  on  the  twenty-ninth 
to  refuse  to  receive  the  money  and  decline  the  engagement  it 
had  offered  to  make. 

But  suppose  defendant  was  bound  to  receive  the  sum  ten- 
dered on  the  twenty-ninth  for  the  year  following  that  date. 
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and  that  the  poh'cy  was  thus  in  force  daring  that  year,  how 
was  it  kept  in  force  after  October  28,  1871?  What  took 
place  in  October,  1870,  certainly  did  not  bind  the  defendant 
to  a  new  policy  during  the  whole  life  of  Starr.  It  did  not 
give  him  a  permit  to  continue  in  the  south  as  long  as  he 
chose  to  stay  there,  and  entirely  annul  the  condition  in  the 
policy  as  to  a  southern  residence.  The  defendant,  therefore, 
had  the  right  in  October,  1871,  to  refuse  to  continue  the 
policy  any  longer,  notwithstanding  what  had  before  taken  place. 

The  order  of  the  General  Term  must  be  affirmed,  and 
judgment  absolute  entered  against  the  appellant,  with  costs. 

All  concur ;  Chuboh,  Ch.  J.,  on  the  ground  last  stated. 

Order  affirmed,  and  judgment  accordingly. 


In  the  Mattes  of  the  PErmoN  of  Daniel  P.  Ingbaham 

TO  Vacate  an  Assessment.* 

In  proceedings  to  vacate  an  assessment  for  constructing  a  sewer  in  Ninety- 
first  street,  New  York,  it  appeared  that  the  petitioner  being  tlie  owner 
of  lands  between  Ninetieth  and  Ninety-second  streets,  conveyed  a  por- 
tion thereof  bounded  **  north-easterly  by  the  center  line  of  Ninety-first 
street,"  subject  to  a  right  of  way  over  the  portion  of  said  street  so  con- 
veyed. The  assessment  was  claimed  to  be  invalid,  because  the  corpora- 
tion had  not  acquired  title  to  the  land  of  said  street.  Held,  untenable; 
that  it  was  not  to  be  assumed,  in  the  absence  of  proof,  that  the  sewer 
was  laid  upon  the  petitioner's  half  of  the  street,  or  in  the  center  thereof, 
and  that  a  party,  to  avail  himself  of  such  an  objection,  must  show  afilrma- 
tively  that  his  rights  have  been  invaded;  that  as  to  the  other  half  of  the 
street,  a  permission  from  the  owners  would  be  sufficient  to  authorize  the 
construction  of  the  sewer,  and  it  not  appearing  that  any  such  permis- 
sion was  not  given,  or  that  the  owners  objected,  the  legal  presumption  was 
that  permission  was  given ;  but  that,  if  no  consent  was  given,  it  was  not  a 
valid  ground  of  objection  that  a  trespass  had  been  committed  upon  the 
lands  of  another. 

Also,  Tield,  that  it  was  not  unlawful  to  include  in  one  contract  the  con- 
struction of  two  sewers  disconnected  with  each  other,  but  to  be  built  in 

*This  case  was  not  reported  in  its  order,  as  decided,  for  the  reason,  that 
a  motion  was  pending  to  amend  the  remittitur  so  as  to  allow  the  petitioner 
a  rehearing.    The  decision  upon  said  motion  appears  by  the  opinion. 
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accordance  with  the  plan  adopted  for  sewerage  in  the  district;  and  that 
it  was  proper  to  assess  the  expense  thereof  in  one  assessment 
This  court  has  not  authority  upon  afiSrmance  of  an  order  denying  an  appli- 
cation to  vacate  an  assessment,  to  allow  the  petitioner  a  rehearing  in  the 
court  below,  or  to  authorize  him  to  renew  his  application  upon  further 
proof;  it  can  simply  so  frame  its  judgment  that  it  shall  not  bean  obstacle 
to  the  petitioner  obtaining  relief  in  the  proper  form,  t.  a.,  that  the  affirm- 
ance be  without  prejudice  to  an  application  to  the  court  below  for 
relief. 

(Argued  June  1,  1876;  decided  June  22,  1876.) 

Appeal  from  order  of  the  General  Terra  of  the  Supreme 
Court  in  the  first  jadicial  department,  afiirming  an  order  of 
Special  Term  which  denied  the  application  of  the  petitioner 
to  vacate  an  assessment  upon  his  lots  on  the  north  side  of 
Ninety-first  street,  in  the  city  of  New  York,  for  a  sewer  in 
said  street,  between  Second  and  Fourth  avenues,  and  a  sewer 
in  Eighty-eighth  street,  between  Second  and  Third  avenues. 
(Keported  below,  4  Hun,  495.) 

The  objections  were  that  the  two  sewers,  entirely  discon- 
nected, were  embraced  in  one  contract,  and  a  single  assessment 
made.  Also,  that  the  corporation  had  acquired  no  title  to 
Ninety-first  street,  and  had  no  authority  to  build  a  sewer  there. 
The  facts  sufficiently  appear  in  the  opinion. 

Jno.  E.  Burrill  for  the  appellant.  There  never  has  been 
a  dedication  of  the  land  of  the  street  to  the  city.  {Child  v. 
ChwppeUe^  9  N.  T.,  257 ;  City  of  Oswego  v.  Oswego  Ccmal 
Co.j  6  id.,  262 ;  Underwood  v.  Siuyvesani,  19  J.  R.,  186 
Fonda  v.  Borst^  2  Keyes,  48 ;  Eelaey  v.  King^  33  How.  Pr. 
39 ;  Livingston  v.  Mayor^  etc.,  8  Wend.,  99 ;  Badeau  v.  Mead. 
14  Barb.,  338,  339 ;  BisseU  v.  N.  T.  G.  R.  R.  Co.,  23  N.  Y. 
67 ;  In  re  Anderion  Parky  N.  Y.  C.  Pleas ;  Holden  v.  Trus 
tees,  etCy  21  N.  Y.,  474 ;  Cincinnati  v.  White^  6  Pet.,  431 
Haynes  v.  Thomas^  7  Ind.,  38.)  Until  the  corporation 
acquired  title  to  the  land  no  one  had  a  right  to  use  it  except 
for  the  purpose  of  passage,  and  the  use  for  any  other  purpose 
was  a  trespass.    (33  How.  Pr.,  39 ;  23  N.  Y.,  67 ;  PearsaU 


312  Matter  of  InobahjlIL  [June, 

OpiDion  of  the  Court,  per  Curiam. 

Y.  Post,  20  Wend.,  Ill;  22  id.,  425;  Trustees  v.  Ardmm 
Co.y  3  Hill,  567 ;  8  Kent's  Com.  [m.  p.],  433,  §  52,  sub.  3 ; 
"Wash,  on  Easements,  196;  Hunter  v.  Trustees,  etc.,  6  Hill, 
406-412;  6  Pet.,  438.)  There  was  a  substantial  error  in 
levying  the  assessment.  {In  re  Sharp,  1  T.  &  C,  427 ;  In  re 
Bahcock,  28  How.  Pr.,  118 ;  /n  re  Buhler,  19  id.,  817;  In  re 
Beamis,  17  id.,  460.) 

D.  J.  Dean  for  the  respondent.  The  distribution  of  the 
assessment  was  confided  to  the  discretion  of  the  assessors. 
(Laws  of  1813,  chap.  86,  §  175,  p.  1191 ;  L^oy  v.  Mayor,  20 
J.  R.,  430 ;  In  re  Degraw  St.,  18  Wend.,  568 ;  Lyon  v.  Brook- 
lyn, 28  Barb.,  609 ;  Bushwick  Ave.  Case,  48  id.,  9.)  The 
fact  that  the  sewer  was  laid  in  private  property  was  not  a  fraud 
or  substantial  error.  (Laws  of  1874,  chap.  312;  12  Abb., 
121-124 ;  Hays'  Case,  14  id.,  53  ;  23  id.,  118.)  The  street  had 
been  dedicated  to  the  public  for  all  the  uses  to  which  a  citj 
street  is  applicable.  {JELoldane  v.  Trustees,  21  N.  Y.,  474 
Bissdl  V.  N.  T.  C.  It.  R.  Co.,  23  id.,  61-^5 ;  11  Wend.,  486 
19  id.,  128 ;  Post  v.  PearsaU,  22  id.,  434;  1  Hill,  189,  191 
Hunter  v.  Sandy  Hill,  6  id.,  412 ;  People  v.  Utica,  65  Barb., 
10.)  This  action  could  not  be  maintained  under  diapter  313 
of  the  Laws  of  1874.  {In  re  Mayer,  50  N.  T.,  504 ;  Zennon 
V.  Mayor,  etc.,  55  id.,  361.) 

Per  Curiam.  The  petitioner  seeks  to  vacate  the  assess- 
ments made  upon  his  lots,  on  the  north  side  of  Ninety-first 
street,  between  Lexington  and  Third  avenues,  for  the  con- 
struction of  a  sewer  in  said  Ninety-first  street  and  Eighty- 
eighth  street. 

It  appears  that  the  petitioner,  owning  lands  between  Nine- 
tieth and  Ninety-second  streets,  with  his  wife,  by  deed 
bearing  date  the  1st  day  of  February,  1849,  conveyed  to 
Daniel  Fanshaw  eight  lots  of  land,  bounded  "north-easterly 
by  the  center  line  of  Ninety-first  street,  and  south-westerly 
by  the  center  line  between  Ninetieth  and  Ninety -first  streets, 
*     *     *    subject  to    a  right  of  way  over  the  portion   of 
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Ninetj-first  street,  hereby  conveyed,  to  G.  RoUius,  his  heirs 
and  assigns,  forever,  to  lots  lying  north-westerly  of  the  prem- 
ises hereby  conveyed." 

It  is  claimed  that  the  assessment  was  invalid  because  the 
corporation  never  acquired  the  title  to  the  lands  forming 
Ninety-first  street,  through  the  center  of  which  it  is  alleged 
the  sewer  is  laid. 

We  are  of  the  opinion  that  this  position  cannot  be  main- 
tained. The  appeal  papers  presented  do  not  show  that  the 
sewer  is  laid  on  the  northerly  half  of  the  street  to  which  the 
petitioner  claims  title,  nor  in  the  center  of  the  street.  For 
any  thing  which  appears,  it  may  have  been  laid  upon  the 
south  half  of  said  street,  and  upon  lands  which  he  has  con- 
veyed away  to  Fanshaw  in  the  deed  referred  to.  It  is  by  no 
means  to  be  inferred  that  the  sewer  was  laid  upon  the  peti- 
tioner's one-half  of  the  street  or  in  the  center  of  the  same ; 
and  the  party  objecting  should  make  it  appear  by  alBrmative 
proof  that  his  rights  have  been  invaded,  before  he  is  entitled 
to  avail  himself  of  the  objection  urged. 

It  may  be  assumed  that  sewers  are  not  always  laid  in  the 
center  or  upon  one  side  of  a  street  alone ;  and,  therefore,  it 
by  no  means  follows  that  in  this  case  the  sewer  in  question 
was  on  land  claimed  by  the  petitioner.  In  the  petition  it  is 
stated  that  the  southerly  half  of  the  street  is  the  property  of 
and  owned  by  individuals,  and  not  by  the  city  ;  and  the  afii- 
davit  of  the  petitioner  shows  that  the  southerly  half  of  the 
street,  so  far  as  he  has  any  knowledge,  has  never  been  ceded 
to  the  city  authorities.  These  allegations  do  not  interfere 
with  the  right  of  the  city  to  lay  down  the  sewer.  A  permis- 
sion from  the  owner  or  owners  would  be  suflScient  authority  for 
that  purpose  ;  and  as  it  is  not  shown  that  no  such  permission 
was  given,  and  as  it  does  not  appear  that  these  owners  object, 
the  legal  presumption  is  that  the  city  authorities  were  acting 
under  a  proper  license,  and  had  ample  power  to  perform  the 
work. 

This  must  be  assumed  until  the  contrary  is  established  by 
sufficient  proof.    It  is  for  the  petitioner  to  make  out  that 
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the  authorities  have  acted  in  violation  of  law  in  imposing 
upon  him  the  assessment  which  he  seeks  to  avoid.  Nor  is  it 
enough  to  establish  that,  in  carrying  out  the  improvement, 
they  have  committed  a  trespass  upon  the  lands  of  another 
party.  That  is  a  matter  which  rests  between  the  city  author- 
ities and  the  person  affected,  and  is  not  a  valid  ground  of 
objection  by  a  party  assessed  who  has  no  interest  in  the 
land  upon  which  the  sewer  is  laid. 

A  point  was  made  that  the  assessment  was  invalid  because 
the  assessment  upon  the  petitioner's  land  embraced  the 
expenses  of  the  sewer  in  Eighty-eighth  street,  which  is 
wholly  disconnected  with  the  sewer  in  Ninety-first  street. 

It  appears  that  the  sewers  were  built  in  accordance  with 
the  plan  adopted  for  sewerage  in  the  district  in  which  it  is 
located,  in  pursuance  of  the  act  of  1865  (chapter  381). 
Although  that  act  confers  no  express  authority  to  combine 
the  building  of  two  sewers  in  one  contract  and  to  assess  the 
expenses  thereof  in  one  assessment,  there  is  no  objection  to 
such  a  proceeding.  The  assessors  are  authorized  to  assess 
the  expense  upon  the  owners  and  occupants  of  the  property 
benefited  by  the  improvement  made.  (S.  L.  of  1865,  supra, 
§  6.)  The  assessors  had  jurisdiction  in  this  case,  and  having 
exercised  their  discretion  there  is  no  lawful  ground  for  inter- 
fering with  their  action.  Nor  is  any  sufticient  objection 
urged  why  two  sewers  might  not  be  lawfully  united  and  laid 
under  one  contract  and  assessments  made  at  the  same  time 
for  both  of  them.  No  injustice  appears  to  have  been  done  to 
the  petitioner  on  this  account,  and  it  furnishes  no  ground  for 
vacating  the  assessments  complained  of. 

It  is  not  necessary  to  discuss  the  question  whether  there 
has  been  a  dedication  of  the  northerly  half  of  the  street  to 
the  public,  by  the  petitioner,  for  the  use  of  the  citj^,  if  the 
views  already  expressed  are  sound.  While  there  is  evidence 
tending  to  establish  that  there  was  a  dedication,  it  is  not 
essential  to  the  disposition  of  the  case  to  determine  that 
question. 

No  other  point  is  made  which  demands  especial  considera- 
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tion;  and  the  order  of  the  General  Term  must  be  aflSrmed, 
with  costs. 

All  concur. 

Order  affirmed. 

Opinion  on  motion  to  amend  remittitur. 

Per  Curiam.  A  motion  is  made  on  the  part  of  the  peti- 
tioner that  the  remittitur  in  this  case  be  amended  so  as  to 
allow  the  petitioner  a  rehearing  in  the  court  below,  or  to 
renew  his  application  on  further  proofs.  This  motion  is 
founded  upon  affidavits  to  the  effect  that  this  defect  of  proof 
upon  which  this  court  based  its  judgment  of  affirmance  can 
be  supplied  upon  a  new  hearing,  and  that  the  point  upon 
which  the  case  was  decided  in  this  court  was  not  taken  in  the 
court  below. 

These  considerations  might  properly  and  probably  would 
induce  the  court  below  to  reopen  the  case  and  allow  the 
proofs  to  be  supplied,  but  it  is  beyond  the  province  of  this 
court  to  afford  such  relief.  So  far  as  it  can,  however,  it  is 
disposed,  under  the  circumstances  of  the  case,  so  to  frame  its 
judgment  that  it  shall  not  be  an  obstacle  to  the  petitioner 
obtaining  in  the  proper  form  the  relief  which  he  seeks. 

The  case  was  decided  in  the  court  below,  on  the  ground 
.  that  the  land  which  is  claimed  by  the  petitioner  and  through 
which  the  sewer  was  constructed  had  been  dedicated  to  the 
public  as  a  street.  When  the  case  came  to  this  court  the 
point  was  taken  by  the  counsel  for  the  corporation  that  the 
proofs  before  the  Special  Term  failed  to  show  that  any  part 
of  the  sewer  was  on  the  land  claimed  by  the  petitioner,  or 
that  the  owner  of  the  land,  where  it  was  located,  had  not  con- 
sented to  its  being  placed  there.  This  point,  on  examina- 
tion, was  found  to  be  well  taken.  Tlue  question  whether  the 
land  had  been  dedicated  as  a  street  was  not,  therefore, 
reached,  and  was  not  passed  upon  by  this  court.  If  the 
defect  in  the  proof  should  be  supplied  and  it  should  be  shown 
that  the  sewer  was  constructed  upon  the  half  of  the  street 
claimed  by  the  petitioner,  and  that  the  owner  of  the  other 
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half  did  not  consent,  then  it  will  be  material  to  inquire 
whether  the  land  embraced  in  the  street  had  been  dedicated 
to  the  public.  It  is  proper  that  the  petitioner  should  have 
an  opportunity  to  put  his  case  in  such  shape  that  this  ques- 
tion can  be  decided. 

We,  therefore,  direct  that  the  remittitur  be  amended  so 
as  to  show  that  the  question  of  dedication  was  not  passed 
upon,  and  to  state  that  the  affirmance  of  the  order  is  with- 
out prejudice  to  an  application  by  the  appellant  to  the 
court  below  to  reopen  the  case  and  allow  the  parties  a 
rehearing  on  further  proofs,  or,  if  the  petitioner  desires,  to 
present  a  new  petition  that  the  affirmance  is  without  preju- 
dice to  such  new  application. 

All  concur. 

Ordered  accordingly. 
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Lbonabd  D.  White  et  al.,  Appellants,  v.  The  Continental 

National  Bank,  Bespondent. 

The  drawee  of  a  bill  of  exchange,  by  accepting  and  paying  it,  only  Youches 
for  the  genuineness  of  the  signature  of  the  drawer,  not  of  the  bodj  of 
the  instrument;  the  holder  claiming  to  be  entitled  to  receive  the  amount 
thereof  is  held  to  a  knowledge  of  his  own  title  and  of  the  genuineness  of 
eveiy  part  of  the  bill  save  the  signature  of  the  drawer,  and  the  drawee 
has  a  right  to  rely  upon  the  presumptive  ownership  of  the  apparent 
holder. 

Plaintiffs,  on  the  seventeenth  of  April,  accepted  and  paid  to  defendant  a 
bOl  drawn  upon  them,  which,  before  acceptance,  had  been  altered  by 
raising  the  amount.  The  bill  had  been  deposited  with  the  defendant, 
and  the  amount  credited  to  the  depositor;  the  forgery  was  not  discovered 
until  October  fifth.  In  an  action  to  recover  back  the  money  paid,  hM 
(Millbb,  J.,  dissenting),  that  as  defendant,  in  dealing  with  the  bill  or  its 
avails,  did  not  act  upon  the  faith  of  any  admission  of  plaintiffs,  expressed 
or  implied,  as  to  the  genuineness  of  the  body  of  the  instrument,  or  of 
any  act  or  declaration  on  their  part,  but  upon  the  apparent  title  and 
genuineness,  and  the  responsibility  of  those  from  and  through  whom  it 
received  the  bill,  plaintiffs  owed  no  duty  to  it  in  respect  to  the  forgery^ 
and  that  no  negligence  on  their  part  could  defeat  their  right  of  recovery 


1876.]    White  et  al.  v.  Contixkntal  National  Bank.       317 


Statement  of  case. 


Th4  Ckm,  ma.  BankY,  The  Nat.  Bank  of  Com.  (50  N.  Y.,  575)  distinguished. 
Also,  held,  that  regarding  the  ease  as  one  of  mutufd  mistake  in  respect  to 
which  neither  party  was  in  fault,  plaintiffs  were  entitled  to  recover. 

(Argued  December  8,  1875;  decided  March  21,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Conrt 
of  Common  Pleas  in  and  for  the  city  and  connty  of  New 
York,  affirming  a  judgment  in  favor  of  plaintiffs  entered  upon 
a  verdict,  and  affirming  an  order  denying  a  motion  for  a  new 
trial. 

This  action  was  brought  to  recover  back  money  paid  by 
plaintiffs  to  defendant,  upon  an  altered  sight  draft  drawn  upon 
plaintiffs  by  their  correspondent  in  Buffalo. 

The  draft  was  drawn  for  the  sum  of  twenty-seven  dollars. 
After  its  deliveiy  to  the  payee,  and  before  presentation  and 
acceptance,  it  was  altered  so  as  to  change  the  amount  to  $2,750. 
It  was  sent  by  one  Horton,  of  Baltimore,  to  Austin  Baldwin 
&  Co.,  New  York,  and, received  by  them  August  16,  1869. 
That  firm  deposited  it  on  the  same  day  with  defendant,  and 
for  its  avails  sent  to  Horton  a  sterling  bill  of  exchange  on 
London  at  sixty  days.  Defendant  credited  said  firm  the 
amount  of  the  draft.  The  draft  was  presented,  August  seven- 
teenth, to  and  acccepted  by  plaintiffs,  payable  at  the  Leather 
Manufacturers'  Bank,  by  whom  it  was  paid  to  defendant.  Li 
the  regular  course  of  business  between  plainti£&  and  the 
drawer  of  the  draft,  monthly  statements  of  accounts  were 
rendered.  The  August  account  was  rendered  the  forepart  of 
September.  It  was  not  examined  by  the  drawer  until 
October  fifth,  when  the  alteration  was  first  discovered. 
Plaintiffs  were  advised  on  the  sixth,  and  immediately  notified 
defendant. 

The  court  charged  among  other  things :  "  If  the  jury  believe 
from  the  evidence,  that  if  Austin  Baldwin  &  Co.  had  been, 
either  directly  by  the  plaintiffs  or  by  them  through  the  defend- 
ants, informed  within  a  reasonable  time  after  the  acceptance 
of  the  draft  by  the  plaintiffs,  that  the  same  was  forged  for  aa 
amount  exceeding  the  sum  of  twenty-seven  dollars,  they, 
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Austin  Baldwin  &  Co.,  or  the  defendants,  could  have  taken  steps 
to  trace  and  arrest  the  crime  in  its  consummation,  and  have 
prevented  the  acceptance  of  their  bill  of  exchange  on  the  City 
Bank  of  London,  and  that  they  failed  to  take  either  of  such 
steps  by  reason  of  the  acceptance  and  payment  of  the  draft 
in  question  by  the  plaintiffs,  and  the  failure  of  the  plaintiffs 
to  advise  them  of  such  forgery  until  on  or  about  October  6, 
1869,  then  the  plaintiffs  are  estopped  from  denying  the  genu- 
ineness of  the  draft  in  question,  and  that  the  defendants  are 
entitled  to  a  verdict."  To  which  the  plaintiffs'  counsel 
excepted. 

Plaintiffs^  counsel  requested  the  court  to  charge,  that 
plaintiffs  were  not  bound  to  know  that  this  draft  had  been 
altered  in  the  way  it  was  altered ;  and  that  all  they  were 
bound  to  know  when  they  accepted  it  was  that  the  signature 
to  the  draft  was  genuine.  Also,  that  if  the  plaintiffs  were 
not  legally  chargeable  with  knowledge  of  the  fact  that  the 
draft  had  been  altered,  no  duty  devolved  upon  them  to  give 
any  earlier  notice  than  was  given,  either  to  Austin  Baldwin 
&  Co.  or  anybody  else,  of  the  fact  of  the  alteration. 

The  court  declined  so  to  charge,  and  the  plaintiffs'  counsel 
excepted. 

Hamilton  OdeU  for  the  appellants.  By  the  certification  of 
a  check  the  drawee  is  concluded  only  as  to  the  signature  of 
the  drawer  and  his  own  certification.  {Bank  of  Commerce  v. 
Union  Banky  3  N.  Y.,  230;  Bk,  of  Com,  v.  Mech,  Bking. 
Asan.y  55  id.,  211 ;  JEspy  v.  Bank  of  Cincinnati,  18  "Wall., 
605 ;  Holt  V.  Boss,  54  N.  Y.,  472 ;  Cases  of  Marine  Bank 
and  Bank  of  North  America^  Ct.  of  Apps.,  not  yet  reported ; 
see  14  Amer.,  237,  note ;  Chapman  v.  White,  6  N.  Y.,  417 ; 
Byles  on  Bills,  11 ;  F.  Bh  v.  B,  and  D.  Bk,,  16  N.  Y.,  125 ; 
Barnes  v.  Out.  Bk.,  19  id.,  159 ;  Meads  v.  Mer.  Bk.,  25  id., 
143 ;  Mer.  Bk.  v.  State  Bk.,  10  Wall.,  647 ;  Harker  v.  And- 
erson, 21  Wend.,  372.)  Plaintiffs  were  not  chargeable  with 
knowledge  of  the  forgery.  {Canal  Bk.  v.  Bank  of  Albany, 
1  Hill  291 ;  Bk.  of  Commerce  v.  Union  Bk.,  8  N.  Y.,  236 ; 
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KoorUz  V.  Central  BJc.^  51  Mo.,  275;  Lawrence  v.  Am.  Bk,j 

64  N.  T.,  436 ;  ConU.  Bk.  v.  Bh.  of  Oomm.,  60  id.,  575 ; 
Kingston  Bk.  v.  Eltinge,  40  id.,  391 ;  55  id.,  215 ;  18  Wall., 
619.)  The  judge  erred  in  refusing  to  direct  a  verdict  for  the 
plaintiffs.  {Harris  v.  Wilson^  1  Wend.,  511 ;  Small  v.  Smithy 
1  Denio,  586;  Oale  v.  WellSy  12  Barb.,  94 ;  Underhill  v.  Rail- 
road Co.^  21  id.,  497 ;  Storey  v.  Brennan^  15  N.  T.,  626,  528 ; 
Bouse  V.  Zewisj  2  Keyes,  359 ;  50  N.  Y.,  587.) 

Wm.  Alien  Butler  for  the  respondent.  The  case  was  prop- 
erly submitted  to  the  jury.     {Bk.  of  Com.,  v.  Nat.  Mech.  Bk.^ 

65  N.  Y.,  211,  213;  Un.  Bk.  of  Troy  v.  Sixth  NaL  Bk.  of 
N.  Y.,  43  id.,  452, 456.)  It  was  not  necessary  that  it  should 
appear  that  defendant  acted  aflSrmatively  upon  the  faith  of 
plaintiffs'  acceptance  in  order  to  entitle  it  to  the  benefit  of  an 
estoppel.  {Cont.  Nat.  Bk.  v.  Nat.  Bk.  of  Com.^  50  N.  Y., 
576 ;  Howard  v.  Hudson^  2  E.  &  B.,  1 ;  Knight  v.  Wiffin, 
L.  R.,  6  Q.  B.,  600 ;  Casco  Bk.  y.  Keene,  53  Me.,  108.} 

Allen,  J.  The  right  of  a  party  paying  money  to  another 
under  a  honafde  forgetfulness  or  ignorance  of  facts,  to  recover 
it  back  from  one  who  is  not  entitled  to  receive  it,  is  well 
established.  The  equitable  action  for  money  had  and  received 
will  lie  against  one  who  has  received  money  which  in  con- 
science does  not  belong  to  him.  {Kelly  v.  Solaris  9  M.  &  W., 
64 ;  The  Bank  of  Orlearis  v.  Smith,  3  Hill,  560.) 

The  doctrine  has  been  applied,  repeatedly,  in  cases  analo- 
gous to  the  present.  {Bank  of  Commerce  v.  The  Union 
Bank,  3  Comst.,  230 ;  The  Continental  National  Bank  v. 
The  National  Bank  of  the  Commonwealth,  50  N".  Y.,  575 ; 
National  Bank  of  Commerce  v.  National  Mechanic^  Bank- 
ing  Association,  55  id.,  211 ;  The  Marine  National  Bank  v. 
The  National  City  Bank,  59  id.,  67.) 

That  the  plaintiffs  in  this  action  paid  to  the  defendant, 
professing  to  be  the  holder  of  the  bill,  the  face  of  it,  in  igno- 
rance of  the  facts  disentitling  the  defendant  to  receive  the 
same,  is  not  disputed.     Their  right  to  recover  the  money 
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thus  paid  must  be  unquestioned,  unless  their  right  is  barred 
by  some  circumstance  which  takes  the  case  out  of  the  general 
rule,  or  by  some  act  of  their  own  they  have  lost  the  right 

Certain  general  principles,  applicable  to  commercial  paper 
and  regulating  the  rights  and  obligations  of  the  several 
parties  thereto,  are  very  familiar  and  of  every  day  appli- 
cation. 

First.  The  plaintiffs,  as  drawees  of  the  bill,  were  only  held 
to  a  knowledge  of  the  signature  of  their  correspondents,  the 
drawers ;  by  accepting  and  paying  the  bill  they  only  vouched 
for  the  genuineness  of  such  signatures,  and  were  not  held  to 
a  knowledge  of  the  want  of  genuineness  of  any  other  part  of 
the  instrument,  or  of  any  other  names  appearing  thereon,  or 
of  the  title  of  the  holder.  {Kelly  v.  Solariy  supra;  Broom's 
Legal  Maxims,  257 ;  National  Park  Bank  v.  The  Ninth 
National  Bank^  46  N.  Y".,  77 ;  Merchant^  Bamk  v.  StaU 
Banky  10  Wallace,  604 ;  Espy  v.  The  Bank  of  Oindnnatij 
18  id.,  604;  Qoddard  v.  The  Merchants?  Banky  4  Comst., 
147.) 

Second.  The  defendant,  as  holder  of  the  bill  and  claim- 
ing to  be  entitled  to  receive  the  amount  thereof  from 
the  drawees,  was  held  to  a  knowledge  of  its  own  title  and 
the  genuineness  of  the  indorsements,  and  of  every  part  of  the 
bill  other  than  the  signature  of  the  drawers,  within  the 
general  principle  which  makes  every  party  to  a  promissory 
note  or  bill  of  exchange  a  guarantor  of  the  genuineness  of 
every  preceding  indorsement,  and  of  the  genuineness  of  the 
instrument.  {Erwin  v.  DownSy  15  N.  T,,  575 ;  TumJmU  v. 
BoioyeTj  40  id.,  456 ;  Story  on  Promissory  Notes,  §§  135, 
379,  380,  381.)  The  presentation  of  the  bill,  and  the  demand 
and  receipt  of  the  money  thereon,  was  equivalent  to  an 
indorsement.  The  drawees  had  a  right  to  act  upon  the  pre- 
sumptive ownership  of  the  defendant  as  the  apparent  holder. 

The  facts  which  disentitled  the  defendant  to  receive  the 
money,  and  in  ignorance  of  which  it  was  paid,  were  those 
presumed  to  be  within  the  knowledge  of  the  defendant  and 
not  of  the  plaintiffs.     The  defendant,  in  receiving  the  money 
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and  in  disposing  of  it,  did  not  act  apon  the  faith  of  any  admis- 
sion by  the  plaintiffs,  express  or  implied,  of  any  fact  which 
they  now  controvert  in  prosecuting  this  action.  There  was, 
therefore,  no  want  of  good  faith,  no  negh'gence,  or  even 
want  of  ordinary  care  on  the  part  of  the  plaintiffs  in  the 
payment  of  the  money.  The  defendant,  in  the  entire  trans- 
action, acted  upon  other  evidence  of  its  right  to  the  money 
than  the  statement  or  actions  of  the  plaintiffs,  and  in  dealing 
with  the  bill  and  with  the  money,  its  avails,  acted  upon  the 
apparent  title  and  genuineness  of  the  instrument,  and  the 
responsibility  of  those  from  and  through  whom  it  received 
the  bill.  The  plaintiffs,  therefore,  owed  no  duty  to  the 
defendant  in  respect  to  the  forgery,  which  invalidated  the  bill 
and  its  title  to  the  moneys  represented  by  it. 

It  follows  that  there  could  be  no  negligence  on  the  part  of 
the  plaintiffs  which  could  defeat  their  right  to  reclaim  the 
money  paid  whenever  the  forgery  and  the  consequent  mis- 
take in  the  payment  were  discovered.  Owing  no  duty  and 
making  no  misrepresentation,  there  was  no  estoppel  to  bar 
the  action.  The  case  is  distinguishable  from  The  Continental 
National  Bank  v.  The  National  Bank  of  the  CoirvmonweaUh 
{siipra)y  in  this,  that  in  the  case  cited  the  officer  of  the  bank 
pronounced  a  forged  certification  of  a  check  to  be  genuine, 
upon  which  the  payed  of  the  check  relied,  as  he  had  a  right 
to  do,  and  tlius  relying  neglected  to  take  the  means  then  in 
his  power  to  retrieve  his  position  and  save  himself  from  loss. 
The  court  held  that  the  circumstances  created  an  equita- 
ble estoppel,  and  that  the  bank  could  not  thereafter 
gainsay  the  genuineness  of  the  certification  which  it  had 
adopted  and  upon  which  the  other  parties  had  acted.  It  will 
be  seen  that  this  estoppel  was  based  upon  the  admission  of  a 
fact  peculiarly  within  the  knowledge  of  the  bank  upon  which 
the  check  was  drawn,  and  which  it  was  bound  to  know,  and 
upon  a  positive  assertion  upon  which  the  other  party  had  a 
right  to  and  did  rely.  In  this  case,  as  we  have  seen,  the 
plaintiffs  made  no  assertion  of  any  fact  within  their  knowl- 
edge, and  the  defendant  did  not  act  or  forbear  to  act  upon 
Sickbls— Vou  XIX.  41 


322       Whits  et  al.  v.  GoimNENTAL  National  Bakk.    [Mar., 

Opinion  of  the  Court,  per  Auah,  J. 

the  faith  of  any  thing  which  the  plaintiffs  eaid  or  did  or 
omitted  to  say  or  do. 

Again,  in  the  case  cited,  had  the  teller  of  the  certifying 
bank  disclaimed  the  forged  certification  and  pronounced  it  a 
forgery  when  presented,  the  holder  of  the  check  would  have 
had  ample  time  to  arrest  the  swindler  at  the  bank  of  the 
State  of  New  York  before,  as  the  evidence  showed,  he  had 
received  the  money  on  the  gold  checks,  and  befoi*e  he  went 
to  the  sub-treasury  with  his  gold  certificates. 

In  the  case  at  bar,  it  is  the  merest  conjecture,  with  scarcely 
a  possibility  to  support  it,  that  the  defendant,  or  those  from 
whom  it  received  tlie  bill,  could  at  any  time  alter  the  trans- 
mission of  the  foreign  bill  of  exchange  to  Baltimore,  have 
taken  any  effectual  measures  either  for  arresting  tlie  swindler 
or  reclaiming  the  bill  bought  and  paid  for  upon  the  credit  of 
the  bill.  Estoppels  cannot  be  based  upon  mere  conjectures, 
even  if  a  proper  foundation  is  laid  for  them  in  other  respects. 
There  is  nothing  really  in  the  case  to  distinguish  it  from  TAe 
National  Bank  of  Commerce  v.  The  National  Banking 
As80ciatio7i  {supra),  in  which  the  plaintiff  recovered. 

Should  this  action  be  retried  other  questions  may  arise  not 
presented  by  this  record,  growing  out  of  the  relations  between 
the  defendant  and  other  parties,  and  the  character  in  which 
the  defendant  acted,  whether  as  agent  or  principal.  Upon 
the  present  record  the  equities  are  with  the  plaintiffs.  If 
they  fail  to  recover,  they  lose  the  money  absolutely  and  with- 
out legal  fault  on  their  part.  If  the  defendant  is  compelled 
to  mmburse  the  plaintiffs,  it  has  its  remedy  over  against  the 
prior  indorserd ;  and  if  they  in  turn  have  no  remedy  against 
the  prior  indorsers,  it  is  because  they  have  chosen  to  deal 
with  irresponsible  persons,  or  those  of  whose  character  and 
responsibility  they  were  ignorant.  It  would  be  unjust  to 
father  the  consequences  of  their  method  of  dealing  upon 
innocent  third  persons.  But  waiving  the  question  as  to  the 
responsibility  of  the  defendant  for  the  genuineness  of  the 
instrument,  and  taking  the  most  favorable  view  for  the 
defendant,  which  is  to  regard  it  as  the  case  of  a  mutual  mis- 
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take,  in  respect  to  which  neither  was  in  fault,  and  in  that 
Tiew  and  upon  that  theory,  the  case  is  within  the  principles 
decided  in  The  Bank  of  Commerce  v.  The  Union  Banh  (3 
Comst,  230) ;  The  Kingston  Bank  v.  FUinge  (40  N.  Y.,  391), 
and  the  plaintiffs  are  entitled  to  a  new  trial. 

Upon  the  case  as  made  and  upon  the  exceptions  taken  at 
the  trial,  I  am  of  the  opinion  that  the  judgment  should  be 
reversed,  and  a  new  trial  granted. 

MiLLBB,  J.  (dissenting).  The  principle  is  well  settled 
that  money  paid  under  a  mistake  of  fact  may  be  recovered 
back,  although  the  party  paying  the  same  has  been  negligent 
in  making  the  mistake,  unless  the  payment  has  placed  the 
other  party  in  such  a  position  as  would  render  it  unjust  to 
require  him  to  refund. 

Having  this  doctrine  in  view  the  question  arises  whether 
the  defendant  was  liable  to  refund  the  avails  of  the  altered 
draft  within  the  rule  stated,  under  the  circumstances  presented 
in  this  case.  The  draft  in  question  was  accepted  by  the 
plaintiffs  upon  the  seventeenth  day  of  August,  and  it  is 
claimed  that  the  defendant,  relying  upon  the  plaintiffs'  accept- 
ance, lost  the  means  and  opportunity  of  stopping  payment  of 
the  sterling  bill  of  exchange  which  had  been  issued  in  lieu  of 
the  forged  draft,  by  the  plaintiffs'  omission  to  inform  the 
defendant  of  the  forgery,  and  that  the  question  of  fact 
whether  such  a  change  of  position  had  taken  place  as  affected 
the  defendant's  rights,  was  properly  submitted  to  the  jury  by 
the  judge  upon  the  trial.  The  charge  assumed  that  both 
parties  acted  in  good  faith,  and  that  negligence  could  not  be 
imputed  to  either  in  dealing  with  the  forged  draft,  and  in 
this  respect  the  judge  charged  substantially  that  if  the  defend- 
ant, upon  being  advised  on  the  seventeenth  day  of  August, 
could  have  taken  precautionary  measures  which  would  have 
prevented  it  from  sustaining  this  loss,  then  the  plaintiffs  could 
not  recover.  This  rule  as  the  case  stood  was  not  erroneous, 
and  can  be  upheld  within  the  authorities.  Conceding  that 
the  acceptance  of  the  draft  falls  within  the  rule,  that  by  a 
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certification  of  a  check  the  drawer  is  concluded  onlj  as  to  the 
signature  of  the  drawee  and  his  own  certification,  and  that 
he  is  not  bound  to  know  the  handwriting  of  the  filling  up, 
yet,  when,  by  means  of  his  omission  to  act,  a  loss  is  sustained, 
the  party  in  fault,  shall  bear  that  loss.  This  doctrine  was 
upheld  and  iswithin  the  ruling  in  the  case  of  The  National 
Bank  of  Commerce  v.  The  National  Mechanics*  Bank  (65 
N.  Y.,  211).  In  that  case  the  check  in  controversy  was 
altered  after  it  was  certified  by  raising  the  amount,  and  it  was 
held  that  the  sura  paid  could  be  recovered  unless  it  was  shown 
that  the  holder  has  sufiered  loss  in  consequence  of  the  mistake. 
It  is  said  in  the  opinion  by  Judge  Rapallo:  "  If  the  defend- 
ant had  shown  that  it  had  suffered  loss  in  consequence  of  the 
mistake  committed  by  the  plaintiff,  as,  for  instance,  if,  in 
consequence  of  the  recognition  by  the  plaintiff  of  the  check 
in  question,  the  defendant  had  paid  out  money  to  its  fraudu- 
lent depositor,  then  clearly  to  the  extent  of  the  loss  thus  sus- 
tained the  plaintiff  should  be  responsible."  It  appeared  that 
the  money  was  paid  before  the  check  was  presented  to  the 
plaintiff,  and  that  the  loss  had  been  fully  incurred  by  the 
defendant  before  the  plaintiff  had  made  the  mistake  which  it 
sought  to  have  corrected.  It  will  be  observed  that  the  case 
differs  materially  from  the  one  at  bar,  for  here  the  acceptance 
was  made  by  the  plaintiffs  after  the  draft  had  been  altered  and 
not  before,  as  in  the  case  cited,  and  it  cannot  be  doubted  that 
the  mistake  committed  by  the  plaintiffs  by  the  recognition  of 
the  draft  caused  the  defendant  to  pay  the  money.  It  was, 
therefore,  a  fair  question  for  the  jury  whether  the  loss  might 
not  have  been  averted  in  season  by  notice  of  the  forgery. 

The  case  is  also  brought  by  the  testimony  within  the  distinc- 
tion taken  by  some  of  the  judges  in  The  Union  Bank  of 
Troy  V.  The  Sixth  National  Bank  of  New  York  (43  N.  Y., 
452),  that  where  the  defendant  necessarily  sustains  loss  by 
the  mistake,  unless  notice  in  time  to  prevent  such  loss  is 
given,  no  recovery  can  be  had.  It  was  not  necessary  to 
establish  that  the  defendant  relied  entirely  upon  the  plaintiffs' 
acceptance  to  entitle  it  to  claim  the  benefit  of  an  estoppel ; 
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for  even  if,  in  consequence  of  it,  he  refrained  from  using 
means  which  he  had  in  his  power  to  prevent  the  loss  finally 
sustained,  the  right  of  estoppel  will  be  upheld  and  the  loss 
must  fall  on  the  party  who  caused  it.  {Continental  Natio7ial 
Bank  v.  National  Bank  of  the  Commonwealth^  60  N.  T., 
575.)  The  plaintiifs,  by  failing  to  take  the  means  to  advise 
the  defendant,  are  brought  directly  within  the  rule  that  when 
the  omission  of  a  party  affects  the  act  of  another,  and  he  is 
thereby  misled  and  influenced  to  his  prejudice,  the  party  in 
fault  must  bear  the  loss.  The  claim  that  the  question  sub- 
mitted to  the  jury  which  has  been  discussed  was  not  material, 
and  that  there  was  no  evidence  to  guide  the  jury  in  deter- 
mining it,  is  not  well  founded.  It  is  not  difficult  to  see  that 
the  draft  given  may  have  been  stopped,  the  forger  arrested, 
the  acceptance  in  London  have  been  prevented  or  some  meas- 
ures have  been  adopted  which  would  have  saved  all  parties 
from  loss,  if  the  defendant  had  been  notified  of  the  forgery, 
and  it  was  proper  for  the  jury  to  decide  this  question  of  fact. 

While  the  instructions  to  the  jury  asked  by  the  plaintiffs' 
counsel  and  refused  contained  legal  propositions  which  were 
abstractly  entirely  correct  in  a  proper  case,  neither  of  them 
were  applicable  to  the  question  of  fact,  which  was  for  the  jury, 
and  therefore  each  of  them  was  properly  refused. 

There  was  no  drror  in  the  admission  of  evidence  or  in  any 
of  the  rulings  upon  the  trial,  and  the  judgment  should  be 
affirmed,  with  costs. 

For  reversal :  Allen,  Bapallo,  Andbews  and  Eael,  JJ. 

For  affirmance :  Milleb,  J. ;  Chueoh,  Ch.  J.,  and  Folgee, 
J.,  not  voting. 

Judgment  reversed 
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Gtbus  Lawton,  Appellant,  v,  James  Gbeen,  Respondent. 

An  order  of  reference,  under  section  282  of  the  Code,  to  ascertain  damages 
upon  an  undertaking  given  upon  the  granting  of  an  injunction,  cannot 
be  regularly  granted  until  judgment  has  been  entered;  but  where  the 
order  is  entered  by  plaintiff's  consent  this  obviates  the  objection. 

The  limit  of  liability  upon  such  an  undertaking  is  the  amount  specified 
therein,  and  the  court  has  no  power  to  make  any  allowance  beyond  that 
amount  for  disbursements.  Referee  fees  upon  the  reference  are  part 
of  the  damages,  and  recoverable  as  such. 

Accordingly,  hdd,  that  an  allowance  for  disbursements  and  referee  fees 
over  and  above  the  sum  specified  in  the  undertaking  was  error. 

Such  a  proceeding  is  not  a  proceeding  "  in  the  action;"  it  is  a  proceeding 
after  judgment,  constituting  no  part  of  the  action,  and  the  court  has  no 
power  to  give  costs  therein. 

The  order  in  such  proceedings  should  be  limited  to  fixing  the  amount  of 
damages,  and  a  provision  therein  requiring  the  plaintiff  to  pay  the  same 
is  improper.  The  amount  of  damages  so  ascertained  is  conclusive  upon 
the  parties  and  the  sureties,  but  payment  can  only  be  enforced  by  action 
upon  the  undertaking. 


(Argued  January  25, 1876*^  decided  February  25,  1876.) 


Appeal  from  an  order  of  the  General  Term  of  the  Sapreme 
Court  in  the  second  jadicial  department,  modifying  an  order 
of  Special  Term  confirming  the  report  of  a  referee,  to  whom 
it  was  referred  to  ascertain  and  report  the  amount  of  damages 
sustained  by  the  defendant  in  conseqnence  of  an  injanction 
issaed  in  this  action  at  the  instance  of  the  plaintiff.  (Reported 
below,  5  Hnn,  167.) 

This  action  was  brought  to  recover  damages  for  trespass 
upon  lands  claimed  by  plaintiff,  being  the  shore  in  front  of 
Beach  avenue,  on  Long  Island  Sonnd,  and  to  restrain  defend- 
ant from  removing  sand  from  said  premises.  A  temporary 
injanction  was  granted  restraining  such  removal  and  restrain- 
ing  any  interference  with  or  disturbance  of  the  same. 

Upon  the  granting  of  the  injunction  in  this  action,  the 
plaintiff,  with  a  surety,  entered  into  an  undertaking  under 
section  222  of  the  Code.   The  amount  specified  in  the  undertak- 
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ing  was  $250,  and  the  terms  of  the  undertaking  were,  that  the 
plaintiff  would  pay  to  the  defendant  such  damages,  not  exceed* 
ing  that  sum,  as  he  might  sustain  by  reason  of  the  said  injunc- 
tion, if  the  court  should  finally  decide  that  the  plaintiff  was 
not  entitled  thereto.  The  original  action  was  referred  to  a 
referee,  who  rendered  a  decision  in  March,  1871,  that  the 
complaint  be  dismissed,  with  costs.  Thereupon,  and  on  the 
5th  of  April,  1871,  no  final  judgment  having  then  been 
entered  in  the  action,  an  order  was  made  with  the  consent  of 
plaintiff  referring  it  to  a  referee  to  ascertain  and  report  what 
damages  had  been  sustained  by  the  defendant  by  reason  of  the 
injunction.  The  referee  reported  that  he  had  ascertained  and 
determined  that  the  damages  sustained  by  the  defendant  by 
reason  of  the  injunction  were  $750.  The  principal  item  of 
damage  was  the  clogging  up  the  mouth  of  a  drain  opening  on 
the  premises.  On  the  coming  in  of  this  report  of  the  referee, 
an  order  was  made  confirming  the  same,  and  assessing  the 
damages  sustained  by  the  defendant  by  reason  of  the  injunc- 
tion at  $750,  with  ten  dollars  costs  of  the  motion,  and  $380.38 
for  the  disbursements  and  referee's  fees  paid  on  the  reference ; 
and  it  was  ordered  that  the  plaintiff  pay  to  the  defendant  the 
amount  within  thirty  days  after  the  service  upon  him  of  a 
copy  of  the  order.  The  General  Tenn  modified  the  order  by 
reducing  the  amount  of  damages  to  $250. 
Further  facts  appear  in  the  opinion. 

JT.  D.  Lawton  for  the  appellant  No  assessment  of  damages 
was  proper  until  judgment  had  been  entered.  (2  B.  S.,  370 ; 
Wickes  V.  Southwickes,  12  How.  Pr.,  170 ;  Sherman  v.  N'.  Y. 
Mills  Co.,  11  id.,  269 ;  Zeavitt  v.  Dabney,  9  Abb.  Pr.  [N.  S.], 
373,  384;  Meth.  Oh.  v.  Barker,  18  N.  Y.,  465;  Hoffman  on 
Referees  [ed.  1875],  134.)  The  undertaking  was  the  only 
authority  or  foundation  for  the  assessment  of  damages  against 
plaintiff  or  his  sureties.  {Cayitga  Bridge  Co.  v.  Magee,  2 
Paige,  116,  122;  affirmed,  6  Wend.,  85;  Zeavitt  v.  Dabneyy 
40  How.  Pr.,  277-284;  9  Abb.  [N.  8.],  373-383 ;  Oaroia  v. 
Shddm^  3  Barb.,  232;  Lawton  ▼.  Qreen,  5  Hun,  167;  Pat- 
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terson  v.  Bloomer ^  9  Abb.  Pr.  [N.  S.],  27,  3i.)  The  court 
could  not  order  the  pajiuent  of  a  greater  eum  than  the 
amount  stipulated  in  the  undertaking.  {Hovey  v.  Rub.  Tip 
Pencil  Co.,  6  J.  S.,  428.) 

Samtiel  Sand  for  the  respondent.  The  court  had  power 
to  make  the  order  of  reference.  {Bangs  v.  Duokinfield,  18 
K  T.,597;  BurUe  v.  Chapin,  53  Barb.,  488;  53  How.  Pr., 
155.)  Plaintiff,  by  consenting  to  the  order,  waived  anj  legal 
objection  he  might  have  had.  (1  Hoff.,  1 ;  18  N.  Y.,  592 ; 
Pitt  V.  Davison,  37  id.,  235  ;  20  id.,  62 ;  Waterberry  v.  Wood, 
29  How.  Pr.,  404  J  Fisher  v.  Hepburn,  48  N.  Y.,  1;  Wil. 
Eq.  Jur.,  48.)  The  notice  of  discontinuance  served  by  plaintiff 
showed  that  the  action  had  been  finally  decided  and  the  order 
of  reference  was  properly  made.  {Carpenter  r.  Wright,  4 
Bosw.,  656  ;  Task  v.  Smith,  19  How.,  414;  Crocket  v.  Smith, 
14  Abb.,  62 ;  Coats  v.  Smith,  1  Duer,  664  ;  Mut.  L.  L  Co.  v. 
Roberts^  4  Sandf.,  592;  Curnb.  C.  Co.  v.  Hoffman,  39  Barb., 
16.)  The  court  could  award  to  defendant  the  damages  it 
ascertained  he  had  sustained  by  reason  of  the  injunction. 
{Bangs  v.  Duckinfidd,  18  N.  Y.,  596 ;  Leavitt  v.  Dahney,  9 
Abb.  Pr.  [N.  S.],  378;  Patterson  v.  Bloomer,  37  How.  Pr., 
454.)  Plaintiff's  liability  was  not  limited  to  the  sum  speci- 
fied in  the  injunction.  (Edwards  on  Beferees,  227;  Powell 
V.  Walworth,  2  Mad.  Ch.,  183.) 

Ohuboh,  Ch.  J.  The  consent  of  the  plaintiff  to  the  order 
of  reference  obviates  the  objection  that  judgment  had  not 
then  been  entered.  An  order  to  ascertain  damages  is  not 
regular  until  the  judgment  has  been  entered,  but  as  the  judg- 
ment was  entered  immediately  after,  the  irregularity  was 
formal  and  was  waived  by  the  consent  to  the  entry  of  the 
order  of  reference. 

The  referee  has  not  report^  the  items  of  damage  which  he 
awarded  nor  the  facts  or  conclusions  of  law  upon  which  his 
award  was  based.  We  are,  therefore,  required  to  give  his 
finding  the  most  favorable  intendment.     The  plaintiff  might 
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have  compelled  a  more  explicit  finding.  It  is,  to  say  the 
least,  doubtful  whether  the  injunction  prevented  the  defend- 
ant from  opening  the  mouth  of  the  drain.  The  action  was 
brought  to  restrain  the  defendant  from  removing  sand  from 
the  beach,  and  a  temporary  injunction  restrained  such  removal 
during  the  pendency  of  the  action.  Although  the  general 
words  were  used  restraining  the  defendant  from  interfering 
with  or  disturbing  the  sand,  yet  looking  at  the  objects  and 
purposes  of  the  action  and  the  injunction,  it  would  be  diffi- 
cult to  hold  that  such  a  disturbance,  as  the  removal  of  drift 
and  sand  from  the  mouth  of  the  drain  would  be  a  violation 
of  the  injunction. 

It  appears  that  after  the  storm  which  filled  up  the  mouth 
of  the  drain,  the  defendant  applied  to  the  plaintifi*  for  a 
modification  of  the  injunction  to  enable  him  to  open  it,  and 
there  is  a  direct  conflict  of  evidence  between  the  plaintiff  and 
defendant  as  to  what  took  place.  The  defendant  testified 
that  the  plaintiff  in  substance  claimed  that  the  injunction 
restrained  the  opening  uf  the  mouth  of  the  drain  and  refused 
to  modify  it,  while  the  plaintiff  testified  that  he  told  the 
defendant  that  the  injunction  did  not  restrain  such  opening, 
but  if  it  did,  that  he  would  give  him  a  stipulation  to  allow 
him  to  do  it,  which  the  defendant  refused  to  accept. 

We  must  assume  that  the  refbree  decided  in  favor  of  the 
version  of  the  defendant.  If  so,  he  had  the  opinion  of  both 
parties  that  such  would  be  the  effect  of  the  injunction,  which, 
in  connection  with  the  general  language  employed,  would 
perhaps  justify  him  in  holding  accordingly.  In  the  absence 
of  specifications  by  the  referee,  we  cannot  say  that  there  were 
no  damages  sustained  in  consequence  of  the  injunction,  if 
the  construction  above  indicated  is  given  to  it.  There  is 
evidence  tending  to  show  that  the  drain  was  liable  to  be 
filled  up  by  the  action  of  the  water,  and  the  defendant  had 
been  in  the  habit  of  opening  it,  and  as  we  must  presume,  had 
the  right  to  do  so,  and  if  he  was  prevented  by  the  injunc- 
tion, some  damages  would  be  caused  thereby,  and  it  is 
impossible  to  determine  $250  is  excessive. 
SicKELs— Vol.  XIX        42 
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The  General  Term  redaced  the  damages  to  $250,  the 
amount  specified  in  the  undertaking,  and  modified  the  order 
accordingly,  but  affirmed  that  part  of  the  order  which  required 
the  plaintiff  to  pay,  in  addition  to  the  $250,  the  sum  of 
$380.38,  for  disbursements  and  referee's  fees  paid  by  the 
defendant  upon  the  reference  to  ascertain  the  damages;  this 
allowance  was  ratified  upon  the  ground  that  the  court  had 
power  against  the  plaintiff  in  the  action  ^'  to  award  the  costs 
of  any  proceedings  in  the  action."  I  think  the  learned 
judge  erred  in  assuming  that  this  was  a  proceeding  '^  in  the 
action ;"  the  action  was  at  an  end  ;  final  judgment  had  been 
entered  therein.  The  reference  was  had  in  pursuance  of 
section  222  of  the  Code,  requiring  an  undertaking  to  be  given 
upon  granting  an  injunction,  and  providing  for  ascertaining 
the  damages,  by  reference  or  otherwise,  as  the  court  shall 
decide.  This  proceeding  constituted  no  part  of  the  action. 
The  section  of  the  Code  referred  to  was  adopted  as  a  subtitute 
for  the  thirty-first  rule  of  the  Court  of  Cliancery.  Until  that 
rule  was  adopted,  the  court  had  no  power  to  award  damages 
against  a  party  for  an  injury  occasioned  by  an  injunction, 
even  though  it  was  determined  in  the  action  that  the  party 
was  not  entitled  to  it.  Hence,  neither  the  party  nor  his 
sureties  are  liable  beyond  the  amount  specified  in  the  under- 
taking. {Leavitt  v.  Ddbnej/y'O  Abb.  Pr.  [N.  S.],  373 ;  2  Paige, 
116 ;  3  Barb.,  232 ;  40  How.  Pr.,  280.)  We  were  referred 
to  the  general  language  in  High  on  Injunctions  (§  962), 
that  independent  of  statutory  enactments,  a  court  of  equity 
has  power,  upon  the  dissolution  of  an  injunction,  to  ascertain 
the  damages  and  decree  their  payment.  The  authorities 
cited  do  not  sustain  the  broad  proposition  laid  down.  The 
principal  authority  cited  is  SturgU  v.  Knapp  (33  Vt.,  486), 
which  proceeds  upon  the  theory  that  when  the  court  grants 
an  injunction  upon  condition  that  the  party  gives  certain 
security,  jurisdiction  is  derived  from  the  order,  the  condition 
impliedly  being  that  the  party  shall  pay  all  damages  sustained, 
and  that  the  bond  is  cumulative.  Whether  a  special  condition 
of  this  character  might  be  made,  which  could  be  enforced  by 
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the  court,  need  not  be  considered.  No  such  condition  was 
inserted  in  the  order  nor  can  it  be  implied.  The  security 
required  is  provided  for  by  statute.  The  court  or  judge  fixes 
the  amount,  and  the  undertaking  may  be  executed  by  the 
party  alone  or  with  sureties,  and  in  either  case,  the  measure 
of  liability  is  the  amount  specified,  and  beyond  that  amount 
the  court  has  no  power  to  award  damages.  An  action  will 
lie  against  a  plaintitf  for  all  damages  sustained,  but  it  must 
be  in  the  nature  of,  and  have  the  elements  of  an  action  for 
malicious  prosecution.  (Cl9»  v.  Taylor^  10  B.  Monroe  [Ky.], 
17.)  But  I  can  find  no  legal  authority  for  sustaining  any 
allowance  upon  this  proceeding,  beyond  the  sum  specified  in 
the  undertaking.  If  we  regard  this  as  a  special  proceeding 
in  which,  by  the  act  (chapter  270,  Laws  of  1854),  the  court 
may  award  costs  in  its  discretion,  we  are  met  with  the  difiS- 
cnlty  that  the  whole  liability  for  damages  is  limited  to  the 
sum  named.  The  expenses  incurred  on  such  a  reference  are 
a  part  of  the  damages,  and  may  be  recovered  as  such. 
{Aldrich  y,  Reynolds,  1  Barb.  Ch.,  613.)  It  follows  that 
the  item  for  disbursements  cannot  be  sustained.  The  form 
of  the  order  is  also  objectionable.  It  should  be  confined  to 
fixing  the  amount  of  damages.  When  so  ascertained,  the 
amount  is  conclusive,  both  upon  the  party  and  his  sureties, 
but  payment  can  only  be  enforced  by  action  upon  the  under- 
taking. The  Code  does  not  authorize  the  court  to  enforce 
payment  by  order,  but  only  to  ascertain  the  damages.  The 
proper  way  is  to  limit  the  order  to  an  adjudication  upon  the 
amount  of  damages,  which  amount  must  not  exceed  the  sum 
named  in  the  undertaking. 

The  order  must  be  modified,  so  as  to  fix  the  damages  by 
reason  of  the  injunction  at  the  sum  of  $250,  without  costs  to 
either  party  in  this  court. 

All  concur. 

Ordered  accordingly. 
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John  Hebrmans,  Trustee,  etc.,  Appellant,  v.  Almon  H.  Bob- 

BBTSON  et  al.,  Respondents. 

One  F.,  in  October,  1868,  executed  an  instrument  under  seal,  which,  by  its 
terms,  conveyed  to  plaintiff  certain  real  and  personal  estate,  with  power 
to  sell  and  convey  the  lands  "by  retail  for  the  best  price  that  can  be 
got/'  and,  until  such  sale,  to  rent  such  of  them  as  could  be  rented,  and 
after  defraying  expenses  and  retaining  five  per  cent  for  commissions,  to 
pay  over  to  F.  the  residue  of  the  avails  received  during  his  life,  and 
upon  his  death,  after  payment  of  his  debts,  to  distribute  the  residue 
in  the  manner  and  to  the  persons  specified.  In  December,  1870, 
F.  executed  to  defendant  K.  a  written  contract  for  the  sale  to 
him  of  certain  premises,  part  of  the  real  estate  included  in  said 
instrument,  and  R  went  into  possession  imder  said  contract.  F.  died 
in  April,  1878.  In  an  action  to  recover  possession  of  the  premises  con- 
tracted to  R,  hM  (Earl,  J.,  dissenting),  that  conceding  plaintiff  became 
seized  under  the  instrument  of  an  estate  in  the  lands  in  trust  for  leasing 
with  power  of  sale,  as  F.  was  entitled  to  receive  to  his  own  use  all  receipts 
from  sales  during  his  life,  and  as  he  could  have  compelled  an  execution 
of  the  trust  by  a  sale,  he  having,  instead  of  resorting  to  a  court  of  equity 
for  that  purpose,  made  a  sale,  thus  accomplishing  the  same  result,  R 
not  being  in  default,  was  in  equity  entitled  to  hold  the  premises  as  against 
plaintiff. 

Also,  hdd  (Allen,  J.;  Andrews  and  Miller,  JJ.,  concurring;  Earl,  J., 
dissenting),  that  no  express  trust  was  created  by  the  instrument  to  come 
into  effect  at  the  death  of  F.  As  to  whether  an  express  trust  was  declared 
for  any  of  the  purposes  for  which  by  law  such  trusts  may  be  created, 

An  intent  to  create  an  express  trust  will  not  be  presumed  in  the  absence 
of  an  express  declaration  to  that  effect,  where  the  whole  purpose  ot  the 
deed,  without  peril  to  the  rights  of  any  one,  can  be  accomplished  under 
a  power  conferred  by  the  deed. 

The  object  of  the  provisions  of  the  statute  of  uses  and  trusts,  limiting 
express  trusts,  was  to  restrict  them  to  cases  in  which  it  is  necessary, 
for  the  protection  of  those  interested,  that  the  title  or  possession  should 
vest  in  the  trustee.  Where  no  such  necessity  exists,  the  intent  was  that 
the  trust  should  be  executed  as  a  power.  (Allen,  J.;  Andrews  and 
Miller,  JJ.,  concurring;  Earl,  J.,  dissenting.) 

The  object  of  the  provision  of  the  Revised  Statutes  (1  R  S..  728,  §  66), 
authorizing  an  express  trust  to  sell  lands  for  the  benefit  of  creditors, 
was  to  legalize  a  trust  under  an  assignment  for  the  benefit  of  creditors, 
where  there  is  a  necessity  that  the  estate  should  pass.  No  such  neoea- 
sity  exists  in  case  of  a  trust  created  by  deed  to  take  effect  at  the  death  of 
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the  grantor,  as  the  interests  of  all  are  effectually  secured  by  construing 
the  trust  as  a  power.  (Allbn,  J. ;  Ain>REWB  and  Miller,  JJ.,  concur- 
ring; EarIj,  J.,  dissenting.) 

To  effect  a  change  in  the  order  of  marshaling  assets  for  the  payment  of 
debts,  there  must  be  a  positive  direction  clearly  indicating  an  intent  to 
relieve  the  class  of  assets  primarily  liable,  and  to  charge  some  other 
portion  of  the  estate  therewith.  A  general  direction  for  the  payment  of 
debts  is  not  sufficient. 

Accordingly,  A«2d  (Allen,  J.;  Andrews  and  Miller,  JJ.,  concurring; 
Earl,  J.,  dissenting),  that  by  the  instrument  in  question  the  property,  the 
subject  of  the  power,  not  being  charged  with  the  payment  of  debts,  except 
as  all  the  property  of  the  deceased  debtor  is  charged  in  its  equitable 
order,  and  there  being  no  conveyance  of  the  property  subject  to  the  pay- 
ment of  debts  so  as  to  charge  him  as  grantee  cum  anere,  an  intent  to 
create  a  trust  for  the  payment  of  debts  could  not  be  implied. 

(Argued  January  28, 1876;  decided  March  21,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  denying  a  motion  for 
A  new  trial  and  directing  judgment  in  favor  of  defendant  upon 
an  order  nonsuiting  plaintiff  on  trial. 

This  was  an  action  of  ejectment,  to  recover  possession  of 
certain  premises  situate  in  Steuben  county.  Plaintiff  claimed 
title  and  a  right  to  the  possession  under  an  instrument  in 
writing,  executed  by  Joseph  Fellows,  of  which  the  following 
is  a  copy : 

"  Whereas,  I,  Joseph  Fellows,  of  Corning,  in  the  county  of 
Steuben  and  State  of  New  York,  from  infirmities  and  advanced 
age  deem  it  expedient  to  convey  to  my  nephew  John  Heer- 
mans,  of  Corning,  aforesaid,  my  real  and  personal  estate  in 
the  States  of  New  York,  Pennsylvania,  Michigan,  Wisconsin, 
Indiana,  Ohio,  Illinois  and  West  Virginia,  as  trustee  for  the 
purposes  herein  stated.  Now,  therefore,  I  the  said  Joseph 
Fellows,  in  consideration  of  the  premises,  and  also  of  one 
dollar  to  me  paid  by  the  said  John  Heermans,  the  receipt  of 
which  is  hereby  acknowledged,  have  sold,  and  by  these  presents 
do  grant,  release  and  convey  unto  the  said  John  Heermans, 
his  heirs  and  assigns  forever,  all  my  real  and  personal  estates 
situate  in  the  several  States  aforesaid,  to  have  and  to  hold  the 
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BEtne  to  the  said  John  Heermans,  his  heirs  and  assigns  forever ; 
provided  always,  that  the  said  John  Heermans  shall  sell  the 
said  granted  lands  by  retail  for  the  best  price  that  can  be  got 
for  the  same,  and  convey  them  in  fee  simple  to  purchasers  with 
covenants  of  warranty  binding  my  heirs  to  warrant  and  defend 
the  title  to  the  lands  so  to  be  sold  and  conveyed ;  and  until 
such  lands  shall  be  sold  as  aforesaid,  he  shall  rent  such  of  them 
as  can  be  rented  for  the  best  price  that  can  be  got  He  shall 
collect  all  debts  owing  to  me,  and  execute  deeds  as  aforesaid 
for  all  lands  now  under  contract  of  sale  on  payment  of  the 
debts  owing  on  them  respectively.  The  avails  of  the  said 
real  and  personal  estate  shall  be  paid,  distributed  and  disposed 
of  as  follows :  First,  to  defray  the  expenses  of  this  trust,  to 
wit,  five  per  cent  commission  on  all  moneys  received  and  paid 
out,  and  all  necessary  and  reasonable  expenditures  and  charges 
in  and  about  the  execution  of  the  trust,  including  local  agen- 
cies. Secondly,  during  my  life  the  residue  of  all  moneys 
received  shall  be  paid  over  to  me  or  appropriated  to  my  use 
under  my  directions.  Thirdly,  after  my  decease,  and  after 
the  payment  of  all  my  just  and  legal  debts,  and  the  expenses 
of  the  trust  aforesaid,  the  residue  shall  be  distributed  as 
directed  in  a  writing  supplementary  to  this  deed  to  be  executed 
by  me  hereafter ;  or  in  case  such  writing  shall  not  be  executed, 
then  the  residue  shall  be  distributed  to  my  heirs  according  to 
the  laws  of  the  State  of  New  York,  and  I  authorize  and  direct 
the  siid  John  Heermans,  in  his  discretion,  to  compromise  any 
disputed  claims,  and  also  to  make  abatement  in  debts  when 
the  security  is  insufficient  or  doubtful. 

"  In  witness  whereof,  I,  the  said  Joseph  Fellows,  have  here- 
unto set  my  hand  and  seal  on  the  10th  of  October,  1868. 

"JOSEPH  FELLOWS.''     [l.s.] 

On  the  16th  of  October,  1868,  Fellows  executed  and  deliv- 
ered to  plaintiff  another  instrument  under  seal,  in  and  by 
which  directions  were  given  as  to  the  manner  of  distribution 
and  the  persons  to  whom  distribution  of  the  residue  remain- 
ing after  Fellows'  death,  and  after  payment  of  debts  and 
expenses  should  be  made. 
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It  appeared  that  defendants  were  in  poBseesion  of  the 
premises  in  question,  which  were  part  of  the  real  estate 
owned  by  Fellows  at  the  time  of  tlie  execution  of  said  instru- 
ments, under  a  contract  of  sale  from  said  Fellows  dated 
December,  16, 1870.  Fellows  died  April  29, 1873,  before  the 
commencement  of  this  action.  At  the  close  of  the  case 
defendants'  counsel  moved  for  a  nonsuit  upon  the  ground 
that  plaintiff  had  shown  no  title  to  the  premises,  and  that  the 
right  of  plaintiff  under  said  instruments  terminated  at  the 
death  of  Mr.  Fellows.  The  motion  was  granted,  and  plain- 
tiff's counsel  duly  excepted.  Exceptions  were  ordered  to  be 
beard  at  first  instance  at  General  Term. 

A.  Hodden  for  the  appellant.  The  instruments  in  ques- 
tion created  a  valid  trust,  and  vested  the  title  to  the 
premises  in  plaintiff.  (  Wright  v.  Miller ^  4  Seld.,  22 ;  Avh. 
Sent.  V.  Kellogg^  16  N.  Y.,  83 ;  Pruden  v.  Pruden^  14  Ohio 
[N.  S.],  251;  Terry  v.  Wiggins,  47  N.  T.,  612;  2  Lans., 
272 ;  1  E.  S.,  723,  §§  13,  26 ;  id.,  773,  title  4,  §  2 ;  Kane 
V.  OoU,  24  Wend.,  661,  662 ;  Phelps  v.  Phelps,  28  Barb., 
121,  144,  146;  23  K  Y.,  69;  Van  Epps  v.  Van  Epps,  9 
Paige,  237 ;  Oreenfield^s  Estate,  2  Har.  [Penn.],  495 ;  In  re 
Livingston,  34  N.  Y.,  555  ;  Fero  v.  Fero,  9  How.  Pr.,  85 ; 
T.  &  B.  Law  of  Trusts,  42-44,  209,  215,  500 ;  Rome  Ex.  Bk. 
V.  Earnes,  1  Keyes,  588 ;  1  R,  8.,  748,  §  2,  title  5 ;  Post  v. 
H<yoeT,  30  Barb.,  312,  320 ;  33  N.  Y.,  600 ;  CampheU  v.  Low, 
9  Barb.,  585,  693  ;  Tobias  v.  Ketchum,  32  N.  Y.,  319,  330; 
Leggett  v.  Perkins,  2  Comst.,  317;  Vernon  v.  Vernon,  53 
N.  Y.,  351,  359 ;  Van  Vechten  v.  Van  Vechten,  8  Paige,  120 ; 
Dillaye  v.  Qreenough,  45  N.  Y.,  438,  444 ;  Amory  v.  Lord, 
9  id.,  403,  420 ;  Dupree  v.  Thompson,  4  Barb.,  279,  284 ; 
Manice  v.  Manice,  43  N.  Y.,  303,  364 ;  Enox  v.  Jones,  47 
id.,  396  ;  Noyes  v.  Blakeman,  2  Seld.,  567,  589 ;  Savage  v. 
Bumham,  17  N.  Y.,  661,  567,  568 ;  LeggeU  v.  Hunter,  19 
id.,  446,  454;  White  v.  Howard,  52  Barb.,  294,  300,  316.) 
Suspense  of  the  power  of  alienation  is  not  essential  to  the 
validity  of  a  trust  to  receive  the  rents  and  profits.    {Boynton 
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V.  Soyty  1  Den.,  53 ;  FeUows  v.  Heermans^  4  Lane.,  230, 
386,  337 ;  Lang  v.  Ropke^  6  Sand.,  369  ;  Kane  y.  Gott,  24 
"Wend.,  662;  Gruger  v.  Jonea^  18  Barb.,  471;  Coster  v. 
Lorillard,  14  Wend.,  303;  Smith's  Com.,  821;  4  Kent's 
Com.,  320,  321;  Doane  v.  PhiUipSy  12  Pick.,  223,  226; 
McLean  v.  McDonald^  2  Barb.,  534 ;  Belmont  v.  O^Brien^ 
12 N.  Y.,  394 ;  Marvinv.  Smith,  56  Barb.,  600 ;  46  N.T.,  571, 
576 ;  Fitzgerald  v.  Topping^  48  id.,  438 ;  DuvaU  v.  Eng.  E. 
L.  Church,  53  id.,  500 ;  id.,  351 ;  43  id.,  303 ;  32  id.,  319 ; 
OaUie  v.  Eagle,  65  Barb.,  583 ;  Leggett  v.  Perkins,  2  N.  Y., 
307,  314 ;  Brown  v.  Brown,  3  Keyes,  345.)  The  trust  did 
not  terminate  with  the  death  of  Mr.  Fellows,  but  the  title  of 
the  lands  unsold  remained  in  plaintiflE  for  the  purposes  of  the 
trust.  (Stat,  of  Powers,  §§  79,  105  ;  1  R.  S.,  735 ;  Jackson 
V.  Edwards,  22  Wend.,  498,  508 ;  Tobias  v.  Ketchum,  32  N. 
Y.,  389 ;  Wright  v.  Delafield,  23  Barb.,  517 ;  Foster  v.  Coe, 
4  Lans.,  56;  Kissam  v.  Dinkes,  49  N.  Y.,  605;  Hill  on 
Trustees,  231,  347 ;  Merthwaite  v.  Jenkinson^  2  B.  &  C, 
357 ;  1  Jarm.  Pow.  Dev.,  224,  n;  Wykham  v.  Wykham,  18 
Ves,  395,  413,  414;  Ooodtitle  v.  Knott,  Coop.,  43;  Hawker 
V.  Hawker,  3  B.  &  Aid.,  537;  In  re  Savings  Trust,  Law  R., 
1  Eq.,  416  ;  Miller  v.  MiUer,  1  Eng.  R.,  672 ;  L.  R.,  Eq.  Cas., 
263  ;  Hawley  v.  James,  5  Paige,  461.)  A  trust  for  the  pay- 
ment of  debts  is  valid.  {Rogers  v.  Tully,  20  Barb.,  641 ;  § 
65  Stat.  Uses  and  Trusts,  snbds.  1,  2 ;  Belmont  v.  O^Brien, 
12  N.  Y.,  404.) 

Oeo.  B.  Bradley  for  the  respondents.  The  instrument 
of  October  10,  1868,  vested  no  title  in  plaintiff  unless  it 
created  an  express  trust  within  1  Revised  Statutes,  728, 
section  55.  {N.  T.  D.  Bock  Co.  v.  Stillman,  30  N.  Y.,  194 ; 
Downing  v.  Marshall,  23  id.,  379 ;  Yates  v.  Tales,  9  Barb., 
340,  341.)  No  such  trust  was  created.  (  Wright  v.  Delafield, 
23  Barb.,  516 ;  Hotchkiss  v.  Ettin^,  36  id.,  44 ;  Downing  v. 
Marshall,  23  id.,  379 ;  Sterricker  v.  Dickinson,  9  id.,  518 ; 
De  Peyster  v.  Clendenning,  8  Paige,  304,  305 ;  Leggett  v. 
Perkins,  2  Comst.,  306 ;  Boynton  v.  Hoyt,  1  Den.,  57,  58 ; 
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Hawley  v.  Jamea^  16  Wend.,  160 ;  6  Paige,  318 ;  Lang  v. 
RopJcSy  5  Sandf.,  369 ;  Kane  v.  GoU,  24  Wend.,  662 ;  Arnold 
V.  Gilbert  J  5  Barb.,  198 ;  Sdden  v.  Vermilyea,  1  id.,  58 ;  1  R. 
S.,  730,  §§  65,  96,  734.)  Even  if  this  instrument  vested  a 
power  in  trust  under  the  statute,  it  vested  no  title  or  right  to 
possession  in  plaintiff.  (1  R.  S.,  729,  §§  58,  59  ;  N.  T.  Dry 
Dock  Co.  V.  Stillman,  30  N.  Y.,  194;  Clarke  v.  Crege^  47 
Barb.,  699.)  This  deed  was  merely  a  power  of  attorney.  (1 
R.  S.,  727,  728,  §§  47,49  ;  1  Seld.,  456-460 ;  23  K  T.,  379 ; 
36  Barb.,  38 ;  9  id.,  516, 6 18 ;  5  Sandf.,  374,  375 ;  McDonougA 
V.  Loughlin,  20  Barb.,  238,  245 ;  1  R.  S.,  735,  §  108 ;  id., 
738,  §  134.)  Whatever  trusts  and  powers  were  created  by 
this  deed  terminated  on  the  death  of  Mr.  Fellows.  (1  R.  S., 
730,  §  67 ;  Stet^ricker  v.  Diokinaon,  9  Barb.,  516,  520.)  The 
instrument  of  October  15, 1868,  was  ineffectual  for  any  pur- 
pose, and  void.  {FeUowa  v.  HeermanSy  13  Abb.  [N.  S.],  15 ; 
1  R.  S.,  728,  §  49;  id.,  723,  §  13;  13  id.,  725,  §  35;  Rawson 
V.  Lampmany  1  Seld.,  456,  460  ;  Wright  v.  MiUer^  4  Barb., 
611,  614;  4  Seld.,  22;  Eelmer  v.  Shoe7naker,22  Wend.,  137; 
Sheridan  v.  Houae^  4  Keyes,  587 ;  Hill  v.  HiU^  4  Barb.,  427 ; 
Tyaon  v.  Elakey  22  N.  T.,  560 ;  Norria  v.  Beyea^  3  Kern., 
273;  Freeborn  v.  Wagner^  4  Keyes,  27;  In  re  Diezy  50 
N.  Y.,  88.) 

Allen,  J.  Whether,  during  the  life  of  Joseph  Fellows, 
the  original  owner  of  the  property  in  question,  the  plaintiff 
was  possessed  of  an  estate  in  the  property  conveyed  by  the 
deed  of  the  10th  of  October,  1868,  entitling  him  to  the  pos- 
session, or  whether  that  instrument  conferred  upon  him  a 
mere  power  in  trust,  is  not  material  to  be  considered  upon 
this  occasion.  If  a  trust  was  created  by  the  instrument 
referred  to  and  the  estate  vested  in  the  plaintiff  as  trustee,  it 
was  a  trust  for  leasing  the  lands  and  paying  over  the  rents 
to  Fellows,  the  creator  of  the  trust,  during  his  life,  and  termi- 
nated at  his  death,  before  the  commencement  of  this  action. 

With  the  termination  of  the  trust  the  estate  of  the  trustee 
ceased.  That  the  deed  or  instrument  under  which  the  plain- 
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tiff  claims  title  is  very  inartiiiciallj  drawn  and  ambigaoas  in 
its  terms,  leaving  much  to  be  spelled  out  as  to  the  actnal 
purpose  of  the  transaction  and  the  intent  of  the  parties  is 
very  obvious.  The  instrument  has  been  frequently  before 
the  courts  for  interpretation,  and  there  has  been  a  wide 
diversity  of  opinion  as  to  its  true  interpretation  and  effect. 
Some  judges  have  held  that  by  it  a  valid  trust  was  created 
for  the  leasing  of  lands  during  the  life  of  Mr.  Fellows.  Oth- 
ers have  held  that  a  mere  power  in  trust  was  created  in  the 
plaintiff  for  the  purposes  mentioned  in  the  deed,  while  oth- 
ers have  been  of  the  opinion  that  the  instrument  was  but  a 
warrant  of  attorney  from  Fellows  to  the  plaintiff,  revocable 
at  the  pleasure  of  the  former. 

If  it  should  be  conceded,  for  all  the  purposes  of  this  action, 
that  the  plaintiff  became  seized  under  the  deed  of  an  estate 
in  the  lands  in  trust  for  leasing  with  the  power  of  sale,  there 
would  still  be  a  grave  question  whether  he  could  recover  of 
the  defendant  in  the  action.  During  the  life  of  Fellows,  the 
original  owner  of  the  property  and  the  author  of  the  trust, 
he  was  the  sole  cestui  que  trtist  entitled  to  receive  to  his  own 
use  all  receipts  from  sales ;  and  those  entitled  under  the 
deed,  after  his  death,  had  and  could  claim  no  interest  in  that 
part  of  the  trust  property  which  during  the  life  of  Fellows 
should  be  converted  into  money.  The  plaintiff",  if  trastee, 
had  no  discretion  as  to  the  time  of  sale,  but  was  bound  to  sell 
within  a  reasonable  time,  for  the  best  price  that  could  be 
obtained.  He  could  not,  to  the  prejudice  of  the  cestui  que 
trust  for  life,  defer  a  sale  with  a  view  to  a  prospective  rise 
in  value,  or  to  benefit  those  who  should  become  entitled 
after  the  death  of  the  life  tenant.  The  direction  of  the  deed 
is  to  sell  the  lands,  "  by  retail,  for  the  best  price  that  can  be 
got  for  the  same ;  "  that  is,  the  best  price  that  could  then  be 
had  for  the  same.  The  deed  looked  to  a  conversion  into 
money  as  soon  as  sales  could  be  made  and  during  the  life  of 
Fellows,  so  far  as  practicable.  The  author  of  the  trust 
deemed  himself  entitled  to  and  entirely  competent  to  care 
for  and  dispose  of  the  proceeds  of  the  sales  that  should  be 
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realized  during  his  life;  and  the  provision  for  those  who 
should  come  after  him  was  only  in  respect  to  the  lands  that 
shonld  remain  unsold  and  the  fruits  of  sales  not  realized  at 
the  time  of  his  death. 

It  was  not  intended,  and  a  court  of  equity  will  not  allow 
a  trustee  of  such  a  trust  or  of  any  trust,  by  postponing  or 
accelerating  a  sale,  to  affect  the  interests  of  successive  cestuis 
que  trust  By  so  doing  a  trustee  could,  by  fraud  or  collusion, 
defeat  the  intention  of  the  trust  and  deprive  the  rightful 
owner  of  his  just  rights.  {Hawkins  v.  Chappel^  1  Atkyns, 
621 ;  Walker  v.  Shore^  19  Ves.,  387.)  Fellows,  the  author 
of  the  trust,  who  was  also  the  cestui  que  trust  for  life,  enti- 
tled to  have  sales  made  when  they  could  be  made  at  the  best 
price  and  within  reasonable  time,  lived  four  and  a-half  years 
after  the  execution  of  the  deed,  and  could,  during  that  time, 
have  compelled  an  execution  of  the  trust  by  a  sale  of  the 
lands,  or  such  of  them  as  could  be  sold.  Instead  of  resort- 
ing to  a  court  of  equity  to  put  the  trustee  in  motion,  he 
made  sale  of  the  locus  in  quo  to  the  defendant  Robertson, 
and,  so  far  as  appears,  for  the  best  price  to  be  obtained,  and 
received  the  avails,  to  which  he  would  have  been  entitled  had 
the  sale  been  made  in  form  by  the  plaintiff  and  the  money 
received  by  him.  Had  Fellows  found  a  purchaser  for  a 
proper  price,  he  could  have  compelled  the  plaintiff  to  sell 
and  pay  to  him  the  proceeds.  The  same  result  has  been 
accomplished,  and  Fellows  has  received  that  to  which  he  was 
entitled ;  and  the  defendant  Robertson  is,  in  equity,  entitled 
to  hold  the  premises  as  against  the  plaintiff,  who,  at  most, 
during  the  life  of  Fellows,  was  a  trustee  invested  with  power 
to  sell  for  his  benefit  and  pay  the  proceeds  to  him ;  so  that 
an  equitable  defence  to  the  action  is  made  out. 

It  is  true  that  the  interest  of  Fellows  in  the  property 
during  his  life,  and  the  fact  that  he  was  entitled  to  and  could 
have  compelled  a  sale  of  the  property  and  every  part  thereof 
for  his  benefit  during  his  life  if  proper  prices  could  have  been 
obtained  for  the  same,  is  not  entirely  consistent  with  the  idea 
that  there  was  a  valid  trust  for  a  leasing  of  the  premises 


840  Hbebmans  v.  Robertson  et  al.  [Mar., 

Opinion  of  the  Court,  per  AUiiBTf,  J. 

daring  his  life.  Such  a  trust  would  seem  to  implj,  if  not 
inalienability  of  the  lands  held  in  trust,  at  least,  that  upon 
any  sale  or  transfer  of  the  property,  the  proceeds,  or  avails, 
should  be  held  upon  a  like  trust,  and  the  income  only  paid 
to  the  life  tenant.     This,  however,  we  do  not  pass  upon. 

Were  it  necessary  to  decide  the  question,  I  should  have 
great  difficulty  in  finding  an  express  trust  declared  for  any  of 
the  purposes  for  which  by  law  such  trusts  may  be  created. 
The  only  purpose  recognized  by  the  statute  of  uses  and  trusts, 
of  which  there  is  the  least  intimation  in  the  instrument,  has 
respect  to  the  rents  and  profits  of  the  lands  and  their  receipt 
and  application  to  the  use  of  Mr.  Fellows,  the  owner  of  the 
lands,  during  his  life.  An  express  trust  may  be  created  for 
such  purpose^  but  for  no  other  purpose,  included  within  the 
powers  conferred  upon  the  plaintiff.     (1  R.  S.,  728,  §  55.) 

The  main  purpose  of  the  instrument  was  to  relieve  its 
author  from  the  burthen  of  managing  the  portion  of  his  estate 
embraced  within  its  terms,  and  create  an  agency  for  that 
purpose,  and  it  was  during  the  life  of  Fellows,  in  substance 
aud  effect,  but  an  agency  for  the  sale  of  the  real  property 
mentioned  and  the  collection  of  the  debts  owing  to  Fellows 
for  lands  then  under  contract  of  sale,  and  for  the  payment  of 
all  the  avails  and  proceeds  to  Fellows,  the  owner,  who  never 
parted  with  his  property  in  or  his  rights  to  the  income  of,  or 
the  avails  of  the  sales  of  any  p^rt  of  the  property.  Tlie 
whole  purpose  of  the  instrument  might  have  been  accom- 
plished during  the  life  of  Fellows,  by  a  sale  of  the  property 
and  the  payment  of  the  proceeds  to  him.  In  that  event  those 
coming  after  him  would  have  taken  no  benefit  under  it.  The 
authority  to  covenant  in  respect  to  the  title  in  behalf  of  Fel- 
lows and  his  heirs  was  a  simple  warrant  of  attorney  for 
that  purpose,  and  the  power  under  it  terminated  with  the  life 
of  Fellows ;  so  that  it  is  difficult  to  assign  a  place  to  the  instru- 
ment, either  as  a  conveyance  or  a  warrant  of  attorney,  or  as 
creating  a  power  in  trust.  The  sale  of  the  lands  was  the 
principal  object  of  the  transaction  and  of  the  agency,  and  for 
that  purpose  a  trust  could  not  be  created.    How  much  or  how 
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little  of  the  property  was  productive  or  coald  be  made  pro- 
ductive by  way  of  rent  does  not  appear;  probably  but  a 
Bmall  portion  could  be  rented,  and  the  renting  of  that  was 
subsidiary  and  secondary  to  the  main  purpose  of  the  deed. 
The  authority  to  rent  did  not  embrace  all  the  lands  mentioned, 
but  only  such  as  could  be  rented  and  occupied  by  a  tenant, 
i.  e.j  such  as  in  the  usual  course  of  things  would  be  regarded 
as  the  proper  subjects  of  a  demise,  and  for  such  short  terms 
as  should  not  interfere  with  the  more  important  purpose,  the 
sale  of  the  lands. 

This  power  to  lease  and  to  collect  and  pay  over  the  rents 
could  be  exercised  under  a  naked  power  of  attorney  or  a 
power  in  trust,  and  under  the  same  authority  by  which  the 
sales  should  be  made.  There  was  certainly  no  trust  created 
in  respect  to  lands  which  were  not  the  proper  subjects  of  rent- 
ing, and  so  far  as  the  estate  and  interest  of  the  parties  to  the 
deed  are  concerned,  the  instrument  cannot  properly  be  held 
to  have  created  an  express  and  active  trust,  vesting  the  title 
and  possession  in  the  trustee  of  a  portion  of  the  premises, 
and  to  have  simply  conferred  upon  him  either  a  naked  power 
or  a  power  in  trust  as  to  other  lands,  all  included  in  the  same 
general  terms.  This  would  be  to  establish  a  trust  not  as 
created  in  terms  by  the  instrument,  but  by  proof  of  extrinsic 
facts  which  would  have  authorized  the  creation  of  an  express 
trust.  But  without  definitely  passing  upon  this  question, 
which  is  not  involved  in  this  action,  and  upon  the  decision 
of  which  the  rights  of  other  parties  not  before  the  court  may 
depend,  we  pass  to  the  consideration  of  the  question  whether 
a  trust  was  created  to  come  into  existence  at  the  death  of 
Fellows.' 

The  deed  or  instrument,  while  it  provided  for  the  manage- 
ment of  the  estate  by  the  plaintiff  for  the  exclusive  benefit 
of  Fellows,  the  owner,  during  his  life,  sought  to  provide  for 
the  disposition  and  distribution  of  it  after  his  death,  which 
Bhould  take  the  place  of,  and  serve  as  substitute  for  a  testa- 
mentary disposition.  It  declares  that  after  the  decease  of 
Fellows,  and  after  the  payment  of  all  his  just  and  legal  debts 
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and  the  expenses  of  the  trust,  the  residue  should  be  distrib- 
uted in  tlie  manner  and  to  the  persons  especially  mentioned. 
It  is  urged  that  by  this  clause  an  express  trust  was  created 
and  existed  from  the  death  of  Mr.  Fellows,  to  sell  lands  for 
the  benefit  of  creditors,  which  is  one  of  the  purposes  for 
which  an  express  trust  may  be  created.  (1  K.  S.,  728,  §  55.) 
The  reason  for  retaining  this  trust  among  the  few  express 
trusts  allowed  by  statute  is  obvious.  The  intention  was  to 
legalize  a  trust  under  an  assignment  for  the  benefit  of  credit- 
ors, which  would  in  most  cases  be  entirely  defeated,  if  the 
title  were  to  remain  in  the  debtor ;  and  there  is  an  evident 
distinction  between  a  trust  to  sell,  created  by  deed  and  to  be 
operative  during  the  life  of  the  grantor,  and  a  similar  trust 
created  by  devise  or  by  deed  to  take  efiect  at  the  death  of 
the  grantor.  In  the  former  case  there  is  a  necessity  that  the 
estate  should  pass,  but  in  the  latter  no  such  necessity  exists. 
By  construing  the  trust  as  a  power  the  interests  of  all  are  as 
effectually  secured  as  if  the  legal  estate  passed  to  the  trustees. 
On  the  death  of  the  grantor  or  testator  the  power  attaches 
immediately  on  the  land,  and  nothing  can  be  done  to  defeat 
its  execution.  The  object  of  the  revisers  in  the  radical 
changes  effected  in  the  law  of  uses  and  trusts  was  to  limit 
and  restrict  express  trusts  to  cases  in  which  it  was  necessary, 
for  the  protection  of  those  interested,  that  the  title  or  posses- 
sion should  vest  in  the  trustees.  Where  no  such  necessity 
existed,  the  intent  was  that  the  trust  should  be  executed  as  a 
power,  and  without  vesting  the  legal  title  or  possession  in  the 
trustees.     (Kevisers'  Notes,  5  Stat,  at  Large,  322  el  aeg,) 

There  is  no  express  trust  created  for  the  sale  of  lands  for 
the  payment  of  debts  by  the  instrument  under  consideration. 
If  one  is  established,  it  must  be  by  interpretation  of  the 
doubtful  phraseology  of  a  crude  and  imperfect  document,  and 
without  necessity  for  its  existence,  and  when  all  could  be 
accomplished  under  a  power.  The  power  to  sell  may  exist 
with  authority  to  pay  debts  from  the  avails,  but  if  an  express 
trust  exists  it  is  not  the  direct  creature  of  the  instrument 
itself,  but  it  must  be  judicially  established  upon  proof  of  the 
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existence  of  debts  for  the  payment  of  which  a  trust  might 
have  been  created.  Constructive  and  implied  trusts  are  not 
abolished.  They  may  be  implied  or  presumed  from  the  sup- 
posed intention  of  the  parties  and  the  nature  of  the  transac- 
tion, or  they  may  be  raised  independently  of  any  such  inten- 
tion, and  forced  on  the  conscience  of  a  trustee  when  necessary  * 
to  prevent  a  fraud.  But  an  intent  to  create  an  express  trust 
will  not  be  presumed  in  the  absence  of  an  express  declaration 
to  that  eflTect  when  the  whole  purpose  of  the  deed,  without 
peril  to  the  rights  of  any  person,  can  be  accomplished  under 
a  power  conferred  by  the  deed. 

There  is  not  even  an  express  direction  to  the  plaintiff  to 
pay  the  debts  of  Fellows,  still  less  does  he  take  title  subject 
to  their  payment ;  nor  are  they  charged  upon  the  property 
which  is  the  subject  of  the  power  delegated  to  the  plaintiff. 
The  instrument  does  not  profess  to  dispose  of  all  the  prop- 
erty of  Fellows,  and  does  not  put  at  the  control  of  the  plain- 
tiff the  large  amounts  received  to  his  use  and  paid  to  him 
during  the  five  years  of  the  continuance  of  the  power  before 
bis  death. 

The  clause,  ''and  after  the  payment  of  all  my  just  and 
legal  debts,"  preceding  the  directions  for  distribution  of  the 
residue  of  the  property  included  within  the  power,  comes  far 
short  of  making  that  property  the  primary  fund  for  the  pay- 
ment of  the  debts,  or  directing  their  payment  from  it.  It  is 
at  the  most  but  an  intimation  and  direction  that  the  disposi- 
tion of  his  property  then  made  shall  not  interfere  with  the 
just  claims  of  creditors,  whether  their  debts  were  created 
before  or  after  the  execution  of  the  instrument.  It  did  not 
work  any  change  in  the  order  in  which  his  property  should 
be  appropriated  to  the  payment  of  his  debts  as  prescribed  by 
law.  The  personal  representatives  of  Mr.  Fellows  will  be 
charged,  and  notwithstanding  the  execution  of  this  instru- 
ment are  charged,  with  the  payment  of  his  debts  from  per- 
sonal assets  in  their  hands.  Personal  estate  is  to  be  first 
exhausted  in  the  discharge  of  debts,  including  at  common 
law  the  payment  of  debts  with  which  the  real  estate  is 
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charged  by  mortgage.  By  statute,  in  this  State,  heirs  and 
devisees  are  required  to  satisfy  mortgages  upon  property 
devised  or  descending  to  them.  (1  R.  S.,  749,  §  4.)  The 
order  of  marshaling  assets  for  the  payment  of  debts  is  to 
apply,  iirst,  the  general  personal  estate ;  second,  estates  spe- 
ciiically  devised  for  the  payment  of  debts;  third,  estates 
descended  ;  fourth,  estates  devised,  though  generally  charged 
with  the  payment  of  debts.  (2  Williams  on  Ex.,  1526,  note  2 ; 
Livingston  v.  Newkirh^  3  J.  C.  R.,  312;  4  Kent's  Commen- 
taries, 420.)  In  order  to  effect  a  change  in  the  order  there 
must  be  some  absolute  and  positive  direction,  clearly  indicat- 
ing an  intent  to  relieve  the  class  of  assets  primarily  liable, 
and  to  charge  some  other  portion  of  the  estate  in  exonera- 
tion of  the  funds  and  property  primarily  liable.  A  mere 
direction  to  an  executor  to  sell  real  estate  does  not  make  the 
proceeds  necessarily  liable  as  personal  assets ;  but  they  will 
be  only  applicable  to  the  payment  of  debts  when  the  assets 
personal  in  their  character  shall  have  been  exhausted. 

Heirs  and  devisees  (and  the  donees  under  this  power  may 
be  regarded  as  occupying  the  same  position)  can  only  be 
charged  in  respect  to  lands  coming  to  them,  or  the  lands 
themselves  charged  with  the  payment  of  debts,  upon  proof 
that  there  are  no  assets,  personal  or  otherwise,  applicable  in 
the  first  instance  to  their  payment.  (2  R.  S.,  450  et  seq.; 
Schermerhom  v.  Barhydt^  9  Paige,  28.)  A  general  direc- 
tion in  a  will  for  the  payment  of  the  testator's  just  debts,  is 
not  the  express  direction  which  the  statute  requires  to  change 
the  statutory  order  of  marshaling  the  assets  of  a  testator ; 
and  the  construction  and  effect  of  such  a  direction  must  be 
the  same  whether  found  in  a  will,  deed  or  other  instrument. 
{Rapalye  v.  Rapalye^  27  Barb.,  610 ;  Kinnier  v.  Rogers^ 
42  N.  Y.,  531 ;  Skinner  v.  Quin,  43  id.,  99.)  In  the  case 
last  cited,  R.,  by  will,  after  the  payment  of  all  his  lawful 
debts,  gave  to  his  executor  all  his  estate,  real  and  personal, 
upon  certain  trusts,  with  a  devise  over  of  all  the  rest  and 
residue  of  his  estate  to  his  wife,  with  authority  to  his  execu- 
tor to  sell  and  convey  his  real  estate  after  the  death  of  his 
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mother,  and  pay  over  the  proceeds  to  his  wife.  This  court 
held  that  the  power  to  sell  was  valid  as  a  power  in  trust  and 
not  as  an  expi'ess  trust.  OaUan  ▼.  Hancock  (2  Atk.,  424, 
430)  was  twice  argued,  and  upon  the  second  argument  Lord 
Habdwiorb,  after  holding  the  case  for  twelve  months  under 
advisement,  reversed  the  decision  which  he  had  first  made. 
The  question  was  whether  the  devisee  of  an  estate  incum- 
bered by  a  mortgage  was  entitled  to  have  the  estate  exonerated 
out  of  the  real  assets  which  descended  upon  the  heirs,  and 
upon  the  second  argument  it  was  held  she  was,  notwithstand- 
ing the  testator  in  his  will  set  out  with  the  desire  that  all  his 
debts  should  be  paid  in  the  first  place,  and  concluded  with 
a  general  residuary  devise  to  the  defendant,  who  asserted  the 
claim  that  the  mortgage  debt  should  be  satisfied  from  the 
assets  which  went  to  the  heir.  It  was  claimed  there,  as  here, 
that  the  introductory  clause  directing  the  payment  of  debts 
was  sufiicient  to  charge  the  incumbrance  upon  the  estate 
devised,  and  tliat  the  devisee  took  it  cum  onere.  But  this 
claim  was  disallowed,  and  the  rule  established  in  equity  for 
the  marshaling  of  assets  was  applied. 

The  property  itself,  the  subject  of  the  power  to  the  plain- 
tifi^,  not  being  charged  with  the  payment  of  the  debts  except 
as  all  the  property  of  the  deceased  debtor  is  charged  in  its 
equitable  order,  and  there  being  no  conveyance  of  the  prop- 
erty to  the  plaintiff,  subject  to  the  payment  of  the  debts  so 
as  to  charge  him  as  a  grantee  cum  onerCy  an  intent  to  create  a 
trust  for  the  payment  of  the  debts  from  this  particular  prop- 
erty cannot  be  implied.  Had  there  been  a  trust  created  for 
the  payment  of  debts  the  trust  fund  would  by  such  act  have 
been  made  the  primary  fund  for  that  purpose,  and  to  raise 
auch  a  trust  by  implication  or  by  judicial  interpretations 
would  be  to  change  the  order  in  the  marshaling  of  assets, 
without  and  against  the  sanction  of  the  party  who  alone  can 
diange  the  equitable  rule  on  that  subject,  and  transfer  the 
charge  from  one  class  of  property  to  another.  This  was  not 
a  grant  of  property  to  pay  debts,  but  at  most  a  grant  of  an 
estate  which  might,  if  there  should  be  a  deficiency  of  other 
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assets,  be  charged  with  tJieir  payment.  Whether  there 
was  a  valid  power  in  trust  created  in  the  plaintiff  by 
the  instrument  under  consideration,  it  is  not  necessary  to 
determine,  for  such  a  power  would  not  give  the  plaintiff  a 
title  to  or  right  of  possession  of  the  property,  but  the  same 
would  go  to  the  heir  or  other  party  entitled,  subject  to  this 
power.  It  is  sufficient  for  all  the  purposes  of  this  action  that 
at  the  time  of  its  commencement  the  plaintiff  was  not,  as  the 
trustee  of  an  express  trust,  entitled  to  the  possession  of  the 
premises. 

The  judgment  should  be  affirmed. 

Earl,  J.  (dissenting).  In  the  view  I  take  of  this  case,  it 
will  not  be  necessary  to  consider  the  force  and  effect  or  to 
determine  the  validity  of  the  instrument  executed  by  Fel- 
lows on  the  15th  day  of  October,  1868,  and  I  will  confine 
my  attention  to  the  prior  instrument  executed  October  tenth. 
I  will  first  consider  what  Fellows  intended  by  that  instru- 
ment, and  then  whether  that  intention  can  have  effect  under 
our  laws. 

It  was  his  evident  intention  to  vest  the  title  to  all  the 
property  conveyed  in  the  trustee.  He  had  become  old  and 
infirm,  and  the  management  of  his  large  estate,  located  in 
eight  different  Stales,  had  probably  become  irksome  and  har- 
assing to  him.  He  therefore  says,  that,  on  account  of  his 
infirmities  and  advanced  age,  he  deems  it  expedient  to  convey 
all  his  property  to  his  nephew,  and  he  uses  apt  and  proper 
terms  to  convey  title.  He  acknowledges  a  consideration  of 
one  dollar,  and  uses  the  terms  '^  have  sold,  and  by  these 
presents  do  grant,  release  and  convey,"  terms  appropriate 
and  ample  to  convey  the  fee  to  real  estate.  The  terms  of  the 
trust  also  show  that  the  grantor  must  have  understood  that 
the  title  to  the  property  was  by  the  instrument  vested  in  the 
trustee.  It  was  provided  that  the  trustee  should  sell  the 
lands  by  retail  for  the  best  price  that  could  be  obtained,  and 
convey  the  same  in  fee  simple  to  purchasers,  with  covenants 
of  warranty  binding  his  heirs ;   that  until  the  lands  should 
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be  sold  he  should  rent  such  of  them  as  could  be  rented  for 
the  best  prices  he  could  obtain ;  that  he  should  collect  all 
debts,  execute  deeds  of  all  lands  then  under  contract,  and 
pay,  distribute  and  dispose  of  the  avails  of  the  real  and  per- 
sonal estate  as  follows :  First,  to  defray  the  expenses  of  the 
trust ;  secondly,  to  pay  over  to  Fellows  during  his  life,  or 
appropriate  to  his  use  under  his  direction,  all  the  residue  of 
moneys  received ;  and,  thirdly,  after  his  decease  to  pay  and 
distribute  the  residue  as  directed.  It  will  thus  be  seen  that 
the  intention  of  Fellows  to  vest  the  title  in  the  trustee,  and 
not  make  him  a  mere  attorney  under  a  revocable  power  of 
attorney,  is  too  clear  for  dispute. 

This  intent  should  have  effect,  unless  some  statute  or  rule 
of  law  stands  in  the  way.  It  is  the  injunction  of  the  statute 
that  "in  the  construction  of  every  instrument  creating  or 
conveying,  or  authorizing  the  creating  or  conveying  of  any 
estate  or  interest  in  lands,  it  shall  be  the  duty  of  courts  of 
justice  to  carry  into  effect  the  intent  of  the  parties,  so  far  as 
such  intent  can  be  collected  from  the  whole  instrument,  and 
is  consistent  with  the  rules  of  law."  (1  R.  S.,  748.)  This 
statute  rule  requires  not  only  that  the  language  of  an  instru- 
ment unquestionably  valid  shall  be  so  construed  as  to  give 
effect  to  the  intent  of  the  parties,  but  that  the  construction 
shall  be  such  as  to  uphold  the  instrument  rather  than  to  nul- 
lify it.     {Post  V.  Hover,  33  N.  Y.,  593.) 

At  common  law  this  instrument  would  have  been  valid  and 
effectual  to  pass  the  title  to  the  real  estate.  (4  Kent's  Com., 
320 ;  Leggett  v.  Perkins,  2  Coms.,  297 ;  Wright  v.  Miller,  8 
N.  Y.,  9.)  But  the  claim  is  that  it  is  inoperative  to  pass  the 
title  under  our  statutes,  because  no  express  trust  is  created 
under  section  55  of  article  2,  title  2,  chapter  1,  part  2  of  the 
Kevised  Statutes,  and  because  section  88  provides  that  where 
an  express  trust  shall  be  created  for  any  purpose  not  enume- 
rated, no  estate  shall  vest  in  the  trustees ;  but  the  trust,  if 
directing  or  authorizing  the  performance  of  any  act  which 
may  lawfully  be  performed  under  a  power,  shall  be  valid  as  a 
power  in  trust.    It  is  conceded  by  the  counsel  for  the  trustee 
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that  no  estate  vested  unless  a  valid  trast  was  created  for  some 
one  or  more  of  the  purposes  mentioned  in  section  55.  He 
claims,  however,  that  there  was  a  valid  trust  under  subdivis- 
ion 3  of  the  section  "  to  receive  the  rents  and  profits  of  lands 
and  apply  them  to  the  use  of  any  person  during  the  life  of 
such  person  or  for  any  shorter  term."  Here  were  lands  situ- 
ated in  eight  different  States.  The  trustee  was  directed  to 
sell  them  at  retail  for  the  best  price  he  could  get.  It  would 
be  impossible  to  seU  them  all  at  retail  immediately,  and  the 
probabilities  were  that  it  would  take  years  to  do  so.  The 
grantor  evidently  supposed  that  they  would  not  all  be  sold  in 
his  lifetime,  as  he  made  provision  for  distribution,  after  his 
death,  to  bis  heirs.  Under  such  a  power,  while  the  trustee 
was  bound  to  make  the  sale  with  reasonable  dispatch,  careful 
regard  being  had  to  the  interests  of  the  beneficiaries,  he  was 
not  required  to  sell  until  he  could  find  such  purchasers  as 
would  purchase  and  pay  for  the  property  its  fair  value.  The 
grantor,  therefore,  provided  that  until  the  lands  should  be 
sold,  the  trustee  should  rent  them  for  the  best  price  he  could 
get,  and  that  he  should  pay  the  avails,  both  the  rents  and  pro- 
ceeds of  sales,  as  above  specified. 

I  am  of  opinion  that  here  was  a  trust  to  receive  the  rents 
and  profits  and  apply  them  to  the  use  of  the  grantor.  It  is 
no  objection  to  the  validity  of  the  trust  that  the  avails  of 
the  real  estate  were  to  be  applied  to  the  use  of  the  grantor 
(  Vcm  Epps  V.  Van  Eppa^  9  Paige,  237  ;  Matter  of  Livingston^ 
84  N.  Y.,  555 ;  Roine  Ex.  Bank  v.  EameSj  1  Keyes,  588) ; 
or,  that  the  avails  of  the  real  and  personal  estate  were  to  be 
mingled  together  and  applied.  {De  Kay  v.  Irving^  5  Denio, 
646.)  The  direction  to  *'  pay  over"  is,  substantially,  a  direc- 
tion "  to  apply  to  the  use."  {Leggett  v.  Perkins^  2  N.  Y., 
297;  Leggett  v.  Hunter^  19  id.,  445,  454.)  It  is  true  that 
nothing  is  said  in  the  instrument  about  receiving  the  rents, 
but  that  is  necessarily  implied.  The  authority  to  rent  carries 
with  it  an  authority  to  receive  the  rents.  It  is  not  necessary 
that  the  purpose  of  the  trust  should  be  declared  in  the  words 
of  the  statute ;  it  is  sufficient  that  a  purpose  within  the  stat* 
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nte  is  clearly  embraced  within  the  language  used.  (  Vernon 
V.  Vernon^  58  K  Y.,  351,  369 ;  Tobias  v.  Ketohumy  32  id., 
819.) 

It  is  claimed  on  behalf  of  defendants  that  the  authority  to 
rent  is  merely  incidental  to  the  absolute  authority  to  sell,  and 
that,  therefore,  there  is  no  valid  trust  to  receive  rents  and 
profits  within  the  statute ;  and  this  view  was  sanctioned  by 
the  opinion  of  the  learned  judge  who  wrote  the  opinion  of 
the  tJeneral  Term.  Precisely  what  is  meant  by  the  word 
'incidental,"  in  this  connection,  I  do  not  understand.  The 
authority  to  receive  rents  and  profits,  was  not  conferred  as 
incidental  to  the  authority  to  sell,  but  was  conferred  in  express 
language  and  by  terms  just  as  absolute  as  the  power  to  sell. 
The  authority  to  sell  was,  doubtless,  the  primary  and  most 
important  authority,  and  when  exercised  would  put  an  end 
to  the  authority  to  lease.  But  until  the  land  should  be  sold, 
the  power  to  lease  was  also  important,  and  its  exercise  for  the 
benefit  of  the  beneficiaries  under  the  instrument  was  just  as 
essential,  until  the  power  to  sell  should  be  called  into  exer- 
cise, as  the  latter  power.  The  leasing  of  the  lands  was  one  of 
the  express  purposes  for  which  the  conveyance  was  made,  and 
hence  it  is  in  no  sense  merely  incidental  to  any  other  purpose. 
In  Irving  v,  De  Kay  (9  Paige,  521)  the  chancellor  said :  '*  If 
any  of  the  purposes  for  which  the  trust  was  created  are  legal 
and  valid,  and  would  have  authorized  the  creation  of  such  an 
estate,  the  legal  title  vests  in  the  trustees  during  the  continu- 
ance of  such  valid  objects  of  the  trust." 

It  is  further  claimed  by  the  learned  counsel  for  defendants 
that  a  trust  within  thetliird  subdivision  of  section  55  operates 
to  suspend  alienation,  although  the  title  be  vested  in  the 
trustee,  and  that  there  can  be  no  such  trust  where  there  is 
absolute  and  unqualified  authority  and  discretion  to  sell,  and 
it  was  mainly  upon  this  ground  that  the  case  was  decided 
against  the  plaintiff  in  the  courts  below.  The  claim,  as  I 
understand  it,  is,  tliat  where  there  is  a  trust,  under  section  55, 
to  lease  lands,  the  title  must  vest  in  the  trustee  for  some 
term,  and  during  such  term   must  be  inalienable  under  the 
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statate;  that  such  a  trust  cannot  coexist  with  an  absolute 
power  of  sale  which  may  be  executed  at  once,  and  that  the 
trustee  having  absohite  power  to  sell  cannot  vest  himself  with 
title  in  trust  by  voluntarily  creating  a  term  by  his  action  or 
omission  to  sell. 

There  is  no  statute  providing  that  a  trust  to  receive  the 
rents  and  profits  and  apply  them  until  the  land  shall  be  sold, 
may  not  coexist  with  an  absolute  power  of  sale,  and  there  is 
nothing  in  the  nature  of  the  trust  and  the  power  which  for- 
bids their  coexistence. 

There  is  no  statute  which  provides,  that,  in  order  to  vest 
title  to  land  in  a  trustee  upon  such  a  trust,  the  power  of 
alienation  must  for  some  term  be  legally  suspended,  and  there 
is  no  reason  for  such  a  suspense  of  alienation.  Alienation 
may  be  practicably  and  necessarily  suspended  and  yet  not 
theoretically,  in  law,  suspended ;  and  during  such  suspense 
the  title  may  vest  for  the  purpose  of  such  a  trust. 

The  trustee  does  not  confer  title  to  the  real  estate  upon 
himself  by  omitting  to  exercise  the  power  of  sale.  He  takes 
the  title  upon  the  lawful  trust  at  the  same  time  that  he  takes 
the  power,  and  while  he  can  put  an  end  to  the  trust  by 
exercising  the  power,  until  he  does  exercise  it  the  title  and 
trust  remain.  Suppose  the  grantor  had  conferred  the  title 
with  the  trust  upon  one  person  and  made  some  other  person 
the  donee  of  the  power,  could  it  be  doubted  that  the 
trust  estate  would  vest  at  once  and  remain  in  the  grantee 
until  the  power  was  exercised  ?  There  would  have  been  no 
legal  suspense  of  alienation,  and  yet  no  practical  or  legal 
inconsistency  between  the  trust  estate  and  the  power  of  sale. 
The  statute  requires  no  particular  length  of  time  for  the 
tnist  to  continue.  It  may  be  for  life  or  for  any  shorter  term. 
The  duration  of  the  term  may  not  be  fixed  and  certain,  and 
a  term,  the  length  of  which  is  defined  in  the  instrument,  can- 
not difier  in  substance  from  one  which  the  language  of  the 
instrument  when  applied  to  the  circumstances  of  the  case 
makes  necessary.  A  trust  which  must  exist  for  one  day  is 
just  as  valid  as  one  which  must  exist  for  life. 
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This  construction  of  the  statute  is  in  no  way  in  contravention 
of  its  letter  or  spirit,  and  must  certainly  be  found  in  its  prac- 
tical consequences  most  convenient  and  suitable.  The  posi- 
tion of  this  case  would  have  been  the  same  if  the  instrument 
had  conferred  a  purely  discretionary  power  instead  of  an 
absolute  direction  to  sell.  There  would  have  been  no  legal 
suspense  of  the  power  of  alienation  in  that  case.  It  might  be 
some  years  before  the  lands  could  all  be  sold,  and  unless  in 
the  mean  time  the  trustee  could  lease  and  receive  the  rents 
and  profits,  the  beneficial  purposes  of  the  grantor  would  be 
defeated ;  unless  the  trustee  held  the  title  and  could  thus  con- 
trol the  possession,  he  could  not  execute  the  trust.  A  con- 
struction of  the  statute  which  leads  to  such  consequences  should 
not  be  tolerated  unless  some  controling  authority  requires  it. 
To  maintain  his  construction  defendants'  counsel  calls  our 
attention  to  1  Revised  Statutes  (730,  §  65),  and  to  the  follow- 
ing authorities :  Boynion  v.  Hoyt  (1  Denio,  57) ;  Hawley  v. 
James  (  16  Weud.,  160) ;  Lang  v.  Ropke  (5  Sandf.  Sup.  R., 
369).  Section  65  provides  that  when  the  trust  shall  be 
expressed  in  the  instrument  creating  the  estate,  every  sale, 
conveyance  or  other  act  of  the  trustees  in  contravention  of 
the  trust  shall  be  absolutely  void.  This  section  has  reference 
to  a  sale  not  authorized  by  the  instrument  creating  the 
trust.  A  sale  thus  authorized,  which  simply  terminates 
the  trust,  cannot  be  said  to  be  in  contravention  of  it.  In 
Boynton  v.  Hoyt,  Judge  Bronson  said  a  trust  to  receive  the 
rents  and  profits  and  apply  them  under  subdivision  3  of  section 
65,  did  suspend  the  power  of  alienation.  That  was  said  in  a 
case  where  there  was  a  term  during  which  the  rents  and 
profits  were  to  be  received,  and  the  question  was  whether  the 
power  of  alienation  was  illegally  suspended,  and  as  the  term 
was  longer  than  authorized  by  statute,  it  was  held  to  be  illegal 
and  void.  In  Hawley  v.  Jamea^  Judge  Bronson  again  used 
the  same  language  in  a  case  where  he  held  the  power  of 
alienation  was  illegally  suspended  by  a  trust  to  continue  longer 
than  the  statute  allowed.  In  Lang  v.  Ropke^  Duer,  J.,  said : 
^'  It  may  be  admitted  that  the  necessary  effect  of  the  trust 
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which  this  will  creates  in  relation  to  the  rents  and  profits  was 
to  suspend,  during  its  continuance,  the  absolute  power  of 
alienation,  but  as  the  tnist  was  to  last  no  longer  than  until 
the  youngest  child  of  the  testator  should  attain  the  age  of 
twenty-one  years,  the  suspense  which  it  involved  was  far 
within  the  limits  which  the  statute  allows."  In  those  cases 
the  question  here  involved  was  not  under  consideration. 
There  the  rents  and  profits  were  to  be  received  for  certain 
terms,  and  as  there  was  no  power  to  sell  during  the  terms, 
there  was  a  suspense  of  the  power  of  alienation  —  in  the 
two  former  cases  for  a  period  not  authorized  by  law,  and 
in  the  latter  case  for  a  period  authorized.  The  question 
whether  a  power  to  sell  could  coexist  with  the  trust  was  not 
involved  in  either  case. 

On  the  other  hand,  showing  that  this  is  a  valid  trust  that 
can  exist  without  a  legal  suspense  of  the  power  of  alienation, 
and  that  it  can  coexist  with  an  absolute  power  of  sale, 
there  are  a  number  of  authorities.  In  McLean  v.  MacDondld 
(2  Barb.,  534),  lands  were  devised  to  trustees  upon  trust,  to 
receive  the  rents  and  profits  thereof,  and  to  sell  the 
same  and  invest  the  proceeds  on  bond  and  mortgage,  and  to 
collect  the  income  and  profits  and  apply  the  same  during 
two  specified  lives,  to  the  use  of  certain  persons  named ;  and  it 
was  held  that  there  was  a  valid  trust,  under  section  55,  and  that 
the  trustees  were  seized  of  such  an  estate  in  the  lands  as 
would  entitle  them  to  maintain  ejectment.  The  case  is 
imperfectly  reported.  But  as  I  understand  the  facts,  the 
trust  and  power  of  sale  coexisted  and  there  was  no  suspense 
of  alienation,  the  trustees  being  empowered  at  any  time  to 
sell  the  real  estate.  The  fact  that  they  were  to  invest  the 
proceeds  and  continue  trustees  of  them  as  personal  estate 
had  nothing  to  do  with  the  validity  of  the  trust  as  to  the  real 
estate.  That  terminated  when  the  sale  was  made.  In  Bflr 
mont  V.  0*Brien  (12  N.  T.,  394),  lands  were  conveyed  to 
trustees  upon  trust  to  receive  the  rents  and  profits,  and  they 
were  empowered  at  any  time  to  sell  the  lands  and  to  invest 
the  proceeds  in  other  lands  or  personal  securities.    It  was 
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held  that  the  trust  to  receive  the  rents  and  profits  was  a 
valid  one;  that  the  title  vested  in  the  trustees  and  that  the 
power  of  sale  could  coexist  with  the  trust,  and  that  a  sale 
of  the  lands  was  not  in  contravention  of  the  trust  within 
section  65  of  tlie  statute.  There  was  no  suspense  of  alien* 
ation.  Judge  Hand  said:  *'The  same  person  may  hold 
the  estate  in  trust  for  one  purpose,  and  at  the  same  time  be 
a  grantee  of  a  power  in  trust  to  be  executed  or  take  effect  at 
some  future  day  for  another.  Here  the  owner  in  fee  gave 
the  power  by  the  same  instrument  that  conveyed  the  estate; 
and  suppose  it  had  been  an  absolute  power  to  sell  and  ter- 
minate the  present  use  and  appoint  the  money,  it  could 
never  have  been  the  intention  of  the  legislature,  not  only  to 
frustrate  the  intention  of  the  grantor,  but  to  make  an  entirely 
different  conveyance.  *  *  *  Where  a  sale  is  directed  in 
the  instrument  creating  the  trust,  such  sale  is  not  ^'in  contrap- 
vontion  of  the  trust,"  nor  is  it  repugnant  to  the  grant  or 
devise,  for  that  provides  the  defeasance,  new  use,  executory 
limitation,  or  whatever  it  may  be."  In  FiiBgerald  v.  Topping 
(48  N.  Y.,  438)  lands  were  conveyed  to  a  trustee  upon  trust 
to  receive  the  rents  and  profits,  and  to  sell  under  the  control 
and  direction  of  the  court.  There  was  no  suspense  of  the 
power  of  alienation,  as  the  lands  could  at  any  time  be  sold 
with  the  consent  of  the  court;  and  it  was  held  that  the  title 
vested  in  the  trustee,  and  that  he  could  recover  the  lands  in 
an  action  of  ejectment.  In  Yeman  v.  Veimon  (53  N.  T., 
351)  executors  were  empowered  to  receive  rents  of  certain 
stores  and  pay  them  over  to  the  testator's  wife  during  her 
life,  and  they  were  also  empowered  to  sell  the  stores  at  a 
minimum  price.  There  was  no  legal  suspense  of  alienation, 
and  yet  it  was  held  that  the  trust  was  valid,  and  that  the 
executors  took  the  legal  title.  In  Marvin  v.  Smith  (56  Barb., 
600),  Smith  being  seized  of  certain  lands,  conveyed  the  same 
by  deed  to  Bennett  forever,  in  trust,  to  receive  the  rents  and 
profits  and  appropriate  the  same  for  the  sole  use  and  benefit 
of  Smith's  wife,  according  to  her  directions,  and  after  her 
death,  in  case  the  grantor  should  survive  her,  to  convey  the 
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lands  to  her  children  ;  but  in  case  no  children  or  descendants 
should  survive  her,  that  then  the  remainder  of  the  estate 
granted  should,  after  her  death,  be  conveyed  to  the  grantor, 
if  living;  and,  in  further  trust,  that  whenever  the  wife 
should  desire  a  sale  or  mortgage  of  the  premises,  or  any  part 
thereof,  the  grantee  should  sell  or  mortgage  such  part  or  por- 
tion and  pay  over  the  proceeds  to  the  wife,  or  reinvest  the 
same  according  to  her  directions.  There  was  no  suspense  of 
the  power  of  alienation.  The  trustee  could  sell,  with  the 
consent  of  the  wife,  at  any  time,  and  yet  it  was  held  that  the 
trust  was  valid,  and  that  the  title  vested  in  the  trustee. 
Judge  Talcott  speaking  of  Belmont  v.  O^Brien  {supra) 
says :  "Although  the  power  in  that  case  was  to  sell  and  rein- 
vest upon  the  same  trusts,  and  in  this  case,  there  is  no  specific 
direction  to  apply  the  proceeds  of  the  sale  or  mortgage  to 
the  same  trusts,  yet  the  argument  of  the  opinion  in  that  case, 
I  think,  satisfactorily  shows,  if  argument  were  needed,  that  a 
trust  and  a  power  to  terminate  it,  contingent  or  otherwise, 
may  exist  together  when  they  are  not  inconsistent."  That 
case  was  aflBmied  in  the  Court  of  Appeals  (46  N.  T.,  671), 
and  the  opinion  of  Judge  Taloott  expressly  indorsed.  In 
Oallie  V.  Eagle  (66  Barb.,  583)  there  was  a  trust  in  land 
to  receive  the  rents  and  profits  and  apply  the  same  to  the 
support  of  a  minor  until  he  should  attain  the  age  of  twenty- 
one  years;  and  the  trustee  was  authorized,  in  his  discre- 
tion, to  sell  and  grant  the  land  and  invest  and  hold  the  pro- 
ceeds on  the  same  trust.  There  was  the  same  objection  to 
this  trust  which  has  been  made  here,  and  it  was  held  that  it 
was  valid,  and  that  the  trustee  had  the  title  and  could  main- 
tain an  action  for  the  partition  of  the  land.  In  FeUmcs  v. 
neermans  (4  Lans.,  230)  an  action  by  the  grantor  against  the 
grantee,  the  plaintiff  in  this  action,  to  set  aside  the  instrument 
now  under  consideration.  Judge  Hoosboom,  with  whom  Judge 
Parker  concurred,  held  that  this  was  a  valid  trust  under  section 
65.  I  therefore  hold,  both  upon  principle  and  authority,  that 
there  was  a  valid  express  trust  created  by  this  instrument  to 
receive  and  apply  the  rents  and  profits  of  the  lands  to  the 
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use  of  the  grantor  during  iiis  life,  and  that  the  title  vested  in 
the  grantee,  the  plaintiff. 

It  is  claimed  by  the  plaintiff  that  this  trust  survived  the 
grantor,  and  that  it  must  continue  until  the  land  shall  all  be 
sold  under  the  power  conferred  upon  the  trustees.  The  trust 
is  authorized  "to  receive  the  rents  and  profits  of  lands  and 
apply  them  to  the  use  of  any  person  during  the  life  oiauoh  per- 
son, or  for  a  stated  term,"  subject  to  the  rules  prescribed  in 
the  first  article  of  the  same  title.  The  trust  need  not  be 
for  the  benefit  of  one  person  only,  but  may  be  for  the  benefit 
of  more  than  one,  provided  the  conveyance  creating  the 
trust  does  not  suspend  the  power  of  alienation  of  the  land,  or 
authorize  a  suspense  of  .alienation  for  a  period  longer  than 
that  allowed  by  article  1,  referred  to.  I  am  inclined  to  think 
that  this  trust  cannot  be  upheld  for  a  longer  period  than  the 
life  of  the  grantor,  and  that  it,  therefore,  terminated  at  his 
death,  and  that  the  legal  title  to  the  land,  subject  to  the  exe- 
cution of  any  valid  power  contained  in  the  instrument,  then 
vested  in  the  heirs  of  the  grantor,  unless  there  is  some  other 
valid  trust  which  continued  the  legal  title  in  the  trustees. 

Section  65,  subdivision  1,  authorizes  an  express  trust  "  to 
sell  lands  for  the  benefit  of  creditors,"  and  a  deed  conveying 
lands  upon  such  a  trust  vests  the  legal  title  in  the  trustee. 
(§  60 ;  Duvall  v.  English  Ev,  Z.  Church  of  St.  James,  53  N. 
Y.,  500.)  This  deed,  after  providing  for  the  expenses  of  the 
trust  and  the  payment  of  the  avails  of  the  property,  during 
the  life  of  the  grantor,  to  him,  provides  as  follows :  "  After 
my  decease  and  after  the  payment  of  all  my  just  and  legal 
debts  and  the  expenses  of  the  trust  aforesaid,  the  residue  shall 
be  distributed,"  etc.  Hero  is  a  power  to  sell  and  pay  the  avails 
to  the  grantor  during  his  life,  and  after  his  death,  a  power  to 
sell,  and  cfter  the  payment  of  debts,  to  distribute  the  balance 
as  directed.  This  is  the  same  as  if  he  had  provided  that  the 
trustee  should  sell  and  use  the  proceeds  first  to  pay  his  debts 
and  then  to  distribute  the  balance  to  his  appointees  or  heirs. 
If  it  had  been  in  that  form  no  one  would  dispute  that,  within 
the  statute,  it  was  a  power  to  sell  for  the  benefit  of  creditors. 
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The  language  used  has  the  same  effect.  The  lands  must  be 
sold,  and  the  debts,  which  at  the  creation  of  the  trust  amounted 
to  nearly  $250,000,  must  be  first  paid.  It  is  not  necessary 
that  a  trust  should  be  expressed  in  the  language  of  the  stat- 
ute. It  is  one  of  the  fixed  rules  of  equitable  construction 
that  there  is  no  magic  in  particular  words,  and  any  expression 
that  shows  unequivocally  the  intention  of  the  parties  to  cre- 
ate a  particular  trust  will  have  effect.  Language  will  be  lib- 
erally construed  to  give  effect  to  the  intention  of  the  parties 
and  to  uphold  the  trust  deed.  (Hill  on  Trustees  [2d  Amer. 
ed.],  82,  and  cases  cited.) 

Here,  then,  the  plaintiff  held  the  legal  title  to  the  real 
estate  upon  a  valid  trust,  during  the  life  of  the  grantor.  At 
his  death  the  trust  to  sell,  for  the  benefit  of  creditors,  came 
into  activity,  and  the  plaintiff  took  the  legal  title  for  the  pur- 
poses of  that  trust.  Such  legal  title  will  continue  in  him 
until  that  trust  is  fully  discharged.  As  debts  remained  unpaid 
at  the  time  of  the  trial,  and  there  was  no  proof  that  there  was 
one  dollar  of  personal  property  to  pay  them,  he  then  had  the 
legal  title  and  was  entitled  to  recover  by  virtue  thereof. 

In  the  examination  of  this  case  I  have  not  deemed  it  import- 
ant to  consider  the  force  and  effect  of  the  instrument  exe- 
cuted October  fifteenth.  If  valid  that  instrument,  certainly, 
did  not  weaken  plaintiff's  title ;  if  invalid,  the  original  instru- 
ment was  not  affected  by  it. 

But  there  was  another  defence  relied  upon  at  the  trial 
which  must  be  briefly  considered.  The  defendants  proved 
that  on  the  16th  day  of  December,  1870,  a  contract  was  made 
between  Joseph  Fellows  and  defendant  Robertson,  for  the 
sale  of  the  land  in  question  by  Fellows  to  Robertson,  for  the 
sum  of  $800,  and  that  defendants  went  into  possession  under 
that  contract.  The  terms  of  that  contract  are  not  set  out  in 
the  case,  and  it  does  not  appear  that  any  portion  of  the  $800 
was  paid  or  tendered  by  the  defendants  to  any  one.  The 
defendants  did  not  claim,  either  in  their  answer  or  upon  the 
trial,  to  have  the  contract  specifically  performed,  and  there 
was  no  proof  showing  that  they  were  entitled  to  have  it  thus 


1876,] 


BsiOGs  et  al.  v.  Pabtbidgb  et  al. 


357 


Statement  of  caae. 


performed.  I  am  unable  to  perceive  bow  tbis  contract  and 
the  circumstances  connected  witb  it  furnisb  any  defence  to 
this  action.  Fellows  bad  divested  himself  of  the  title  to  the 
land  bj  the  deed  of  trust,  and  thereafter  bad  no  right  to 
interfere  witb  the  land.  He  could  compel  an  execution  of 
the  trust  by  the  trustee,  and  if  be  unreasonably  delayed  sales 
of  the  land  could,  undoubtedly,  as  one  of  the  beneficiaries  of 
the  trust,  hasten  the  sales.  But  he  could  not,  himself,  sell  or 
contract  to  sell  any  of  the  lands.  It  matters  not  that  be  was 
to  receive  the  entire  avails  of  all  sales  made  in  bis  lifetime. 
The  trustee  was  not  absolutely  required  to  sell  all  the  lands 
in  bis  lifetime ;  it  may  not  have  been  practicable  to  do  so. 
There  were,  therefore,  other  beneficiaries  interested,  and  they 
were  entitled  to  have  the  judgment  of  the  trustee  in  making 
the  sales.  Fellows  bad  no  more  right  to  sell  the  lands,  or 
make  contracts  of  sale,  than  any  stranger. 

I  am,  therefore,  of  opinion  that  upon  the  facts  appearing 
upon  the  trial,  the  plaintiff  was  entitled  to  recover,  and  the 
judgment  of  the  General  Term  should  be  reversed,  and  new 
trial  granted,  costs  to  abide  event. 

Andrews  and  Miller,  JJ.,  concur  with  Allen,  J.  ; 
Ohuroh,  Gh.  J.,  and  Folgbr  and  Rapallo,  JJ.,  concur  in 
result,  on  the  ground  that  under  the  contract  witb  Fellows, 
the  defendant,  not  being  in  default,  established  an  equitable 
defence  to  the  action.    Earl,  J.,  dissenting. 

Judgment  afiirmed. 


Ebenezer  S.  B.  Briggs  et  al.,  Appellants,  v.  Thomas  M. 

Partridge  et  al.,  Kespondents. 

An  executory  contract  nnder  seal  for  the  purchase  of  lands,  executed  by 
the  vendee  in  his  own  name,  cannot  be  enforced  as  the  simple  contract 
of  another  not  mentioned  in  or  a  party  to  the  instrument,  on  proof  that 
the  vendee  named  had  oral  authority  from  such  other  to  enter  into  the 
contract,  and  acted  as  his  agent  in  the  transaction;  at  least  in  the  absence 
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of  proof  of  some  act  of  ratification  on  the  part  of  the  midisciofled 
principal. 
It  Mems,  that  in  case  of  a  simple  contract  the  rule  is  otherwise  and  the 
principal  is  bound. 

(Argued  February  8, 1876;  decided  March  21,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Stiperior 
Court  of  the  city  of  New  York  affirming  a  judgment  in  favor 
of  defendants,  entered  upon  an  order  dismissing  plainti£&' 
complaint  on  trial.    (Reported  below,  7  J.  &  S.,  339.) 

This  action  was  brought  to  recover  the  purchase-money 
unpaid  under  a  contract  for  the  purchase  and  sale  of  lands. 

The  complaint  alleged  that  the  plaintiffs  entered  into  an 
agreement  in  writing  with  one  L.  P.  Hurlburd,  who  was  act- 
ing for  and  under  the  authority  of  the  defendants,  "  whereby 
these  plaintiffs  sold  and  the  defendants  through  said  Hurlburd 
bought "  a  certain  described  piece  of  land,  "  for  the  sum  of 
$7,200,  which  said  sum  the  defendants,  through  their  agent, 
the  said  Hurlburd,  agreed  to  pay,"  as  specified.  That  it 
was  further  agreed  that  the  plaintiffs  should  deliver  the  deed, 
and  that  the  defendants  should  accept  the  same  and  pay  the 
balance  of  the  purchase-nioney  unpaid  on  the  1st  day  of  Feb- 
ruary, 1874 ;  that  the  defendants,  through  said  Hurlburd,  paid 
on  the  delivery  of  the  agreement  $100 ;  that  on  the  said  first 
day  of  February,  1874,  tlie  plaintiffs  were  "  ready  to  carry  out 
on  their  part  the  agreement  aforesaid  by  executing  and  deliv- 
ering to  said  Hurlburd,  for  and  on  account  of  said  defendants, 
a  good  and  sufficient  deed  of  the  premises  hereinbefore 
described."  Whereas  the  defendants  wholly  failed  on  their 
part  to  fulfill  said  agreement  or  to  take  title  to  said  property, 
but  on  the  contrary  refused,  and  they  have  ever  since  refused 
so  to  do,  and  the  plaintiffs  demanded  judgment  that  the 
defendants  perform  said  agreement  and  pay  to  plaintiffs  the 
sum  agreed.     The  answer  was  a  general  denial. 

Plaintiffs'  counsel,  in  opening  the  case  on  the  trial,  said 
that  the  agreement  on  which  the  plaintiffs  relied  was  in 
writing ;  that  it  was  made  by  the  plaintiffs  as  vendors,  and 
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Llewellyn  P.  Hurlburd  as  vendee ;  that  the  written  instru- 
ment did  not  show  but  that  Hurlburd  was  a  principal  party ; 
that  it  was  signed  and  sealed  by  Hurlburd  individually ;  that 
the  name  of  defendant  Partridge  did  not  appear  in  the  instru- 
ment, but  that  plaintiffs  would  prove  that  the  said  Hurlburd 
was  acting  solely  for  and  under  the  direction  of  Thomas  M. 
Partridge,  v^ho  paid  or  caused  to  be  paid  the  first  payment 
under  the  contract ;  that  said  Hurlburd  was  the  agent  and 
trustee  of  said  Partridge  in  the  transaction,  and  the  authority 
given  by  Partridge  to  Hurlburd  was  oral. 

On  this  opening  and  on  the  complaint  the  defendants' 
counsel  moved  to  dismiss  the  complaint  on  the  grounds : 
First.  That  the  facts  stated  in  the  opening  and  by  the  com- 
plaint did  not  constitute  a  cause  of  action.  Second.  That  it 
was  not  competent  to  vary  the  terms  of  the  written  contract 
by  parol  proof  that  the  party  who  executed  the  same  as  prin- 
cipal was  not  a  principal,  but  an  agent. 

The  plaintiffs'  counsel  further  offered  to  prove  that  Hurlburd 
was  constituted  by  parol  agent  to  enter  into  and  execute  the 
contract  in  behalf  of  the  defendant  Partridge  ;  that  at  the  time 
the  contract  was  made  the  plaintiffs  did  not  know  that  Part- 
ridge was  the  real  principal ;  that  the  plaintiffs  tendered  a 
deed  to  Hurlburd,  and  did  not  at  that  time  know  that  Part- 
ridge was  the  real  principal. 

The  motion  was  thereupon  granted,  and  plaintiffs'  counsel 
duly  excepted. 

Edward  D.  McCarthy  for  the  appellants.  It  was  proper 
to  prove  that  the  contract  was  signed  by  the  agent  of  an  undis- 
closed principal,  in  wiiose  behalf  the  contract  was  made. 
{Biggins  v.  Senior^  8  M.  &  W.,  834;  Wilson  v.  Harty  7 
Taunt.,  295 ;  Truman  v.  Zoder^  11  Ad.  &  El.,  594;  Hviibert 
V.  Borden^  6  Whart.,  91 ;  Ruiz  v.  Norton^  4  Gal.,  358  ;  Hunt- 
ington  v.  Knox^  7  Oush.,  371 ;  Meoh.  Bk.  v.  Bk.  of  Coh^  6 
Wheat.,  326 ;  East.  Ji.  R.  Co.  v.  Benedict,  5  Gray,  566 ; 
Potter  V.  Yale  GoUegey  8  Conn.,  60 ;  Dykers  v.  Townsendy 
24  N.  T.,  61 ;  Coleman  v.  Lodery  53  id.,  393;  Ford  v.  WiU 
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Hams,  21  How.  [U.  S.],  289;  Stackpole  v.  Arnold^  11  Mass., 
27 ;  WiUiam  v.  Chrutiey  4  Duer,  29 ;  Fenly  v.  Stewart^  6 
Sandf.,  101 ;  2  Gray,  393 ;  8  Pick,,  66 ;  9  Al,  421.) 

Wm.  F.  Shejpard  for  the  respondents.  It  was  not  compe- 
tent to  vary  the  written  contract  by  parol  proof  that  the  party 
who  executed  it  in  his  name  as  principal  was  in  fact  agent. 
{PumjpeUy  v.  Phdpa^  40  N.  T.,  59 ;  De  Witt  v.*  Walton^  9 
id.,  571 ;  Orchard  v.  Bininger^  51  id.,  652 ;  Faster  v.  Fuller^ 
6  Mass.,  58  ;  Buffum  v.  Chadwick^  8  id.,  103 ;  Stackpole  v. 
Arnold^  11  id.,  27 ;  Pent^  v.  Stanton^  10  Wend.,  271 ;  Barker 
V.  Mer,  Ins.  Co,y  3  id.,  94;  Spencer  v.  Fields  10  id.,  87; 
Taft  y.  Brewster,  9  J.  R.,  334 ;  Stone  v.  Wood,  7  Cow.,  453 ; 
liowland  v.  Phelan,  X  Boaw.,  43;  Moss  v.  Livingston,  4 
Corast.,  208 ;  Eaight  v.  Sahler,  30  Barb.,  218  ;  Esp.  Church 
V.  Varian,  28  id.,  644 ;  Fenly  v.  Stewart,  5  Sandf.,  101 ; 
Mason  v.  Breslin,  2  Swe.,  386,  394;  Aub.  City  Bk.  v. 
Leonard,  40  Barb.,  119, 136 ;  Babhett  v.  Toung,  61  id.,  466 ; 
Lincoln  v,  Cfrandell,  21  Wend.,  101 ;  Galusha  v.  Hitchcock^ 
29  Barb.,  193 ;  Williams  v.  Christie,  4  Duer,  29,  36 ;  Squier 
V.  Norris,  1  Lans.,  282,  284.)  The  contract  being  under 
seal,  could  not  be  changed  by  oral  testimony  into  a  simple 
contract  ibr  the  purpose  of  enforcing  it  against  one  not  a 
nominal  party  to  it.  {Tovmsend  v,  Hvbhard,  4  Hill,  351 ;  2 
R.  S,,  135,  §§  8,  9.) 

Andbbws,  J.  The  defendant  was  not  a  party  to  the  agree- 
ment for  the  sale  and  purchase  of  the  land.  He  did  not  sign 
it  himself,  nor  did  it  purport  to  have  been  executed  for  him 
by  Hurlbnrd.  His  name  does  not  appear  in  it,  and  there  is 
nothing  upon  the  face  of  the  agreement  to  indicate  that  he 
was  in  any  way  connected  with  or  interested  in  the  purchase. 
The  covenants  in  the  agreement  are  solely  between  the 
plaintiff  and  Hurlbnrd.  The  former  covenants  to  sell  and 
convey  the  land  to  Hurlbnrd,  and  Hurlbnrd  covenants  to 
purchase  and  to  pay  the  purchase-money  as  stipulated.  The 
defendant  took  no  part  in  the  negotiation  of  the  agreement, 
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and  the  plaintiff,  when  he  made  and  executed  it,  had  no 
knowledge  that  Harlburd  was  acting  as  the  agent  of  the 
defendant.  The  agreement  was  under  seal,  each  party  affix- 
ing his  own  seal  to  the  instrument.  Hurlburd,  the  apparent 
purchaser,  was  in  fact  acting  in  the  transaction  as  the  agent 
of  the  defendant,  his  undisclosed  principal,  under  an  oral 
authority  to  enter  into  the  contmct  in  his  behalf,  and  the 
defendant  furnished  the  money  to  make  the  down  payment  to 
the  broker  who  negotiated  the  sale.  This  action  is  brought  by 
plaintiff  upon  the  agreement  to  recover  the  unpaid  purchase- 
money,  and  it  is  sought  to  enforce  it  against  the  defendant  as 
the  real  purchaser  and  party,  upon  the  ground  that  Hurlburd, 
the  nominal  purchaser  was  acting  for  him  and  by  his  authority 
in  the  transaction.  The  real  question  is,  can  the  vendor,  in  a  I 
sealed  executory  agreement,  inter  partes,  for  the  sale  of  land,  I 
enforce  it  as  the  simple  contract  of  a  person  not  mentioned  in  I 
or  a  party  to  the  instrument,  on  proof  that  the  vendee  named  ^ 
therein,  and  who  signed  and  sealed  it  as  his  contract,  had  oral 
authority  from  such  third  person  to  enter  into  the  contract  of 
purchase,  and  acted  as  his  agent  in  the  transaction,  and  can 
the  vendor  on  this  proof,  there  having  been  no  default  on  his 
part,  and  he  being  ready  and  willing  to  convey,  recover  of 
such  third  person  the  unpaid  purchase-money  ?  This  question 
here  arises  in  a  case  where  the  vendor,  so  far  as  it  appears,  has 
remained  in  possession  of  the  land,  and  where  no  act  of  ratifi- 
cation of  the  contract  by  the  undisclosed  principal  has  been 
shown.  It  is  not  disputed,  and  indeed  it  cannot  be,  that 
Hurlburd  is  bound  to  the  plaintiff  as  covenantor,  upon  the 
covenants  in  the  agreement.  He  covenants  for  himself  and 
not  for  another,  to  pay  the  purchase-money,  and  by  his  own 
seal  fixes  the  character  of  the  obligation  as  a  specialty.  He  is 
liable  to  perform  the  contract  irrespective  of  the  fact  whether 
it  can  be  enforced  against  his  nominal  principal.  On  the  other^ 
hand  it  is  equally  clear  that  Hurlburd's  covenant  cannot  be 
treated  as,  or  made  the  covenant  of  the  defendant.  Those 
persons  only  can  be  sued  on  an  indenture  who  are  named  as 
parties  to  it,  and  an  action  will  not  lie  against  one  person  on 
SiCKELS. — ^VoL.  XIX.         46 
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a  covenant  which  purports  to  have  been  made  by  another. 
{Beckham  v.  Drake^  9  M.  &  W.,  79 ;  Spence?*  v.  Fieldj  10 
Wend.,  88  ;  Townaend  v.  Hubhard^  4  Hill,  351.) 

In  the  case  last  cited,  it  was  held  that  where  an  agent  duly 
authorized  to  enter  into  a  sealed  contract  for  the  sale  of 
the  land  of  his  principals,  had  entered  into  a  contract 
under  his  own  name  and  seal,  intending  to  execute  the 
authority  conferred  upon  him,  the  principals  could  not 
treat  the  covenants  made  by  the  agent  as  theirs,  although 
it  clearly  appeared  in  the  body  of  the  contract  that 
the  stipulations  were  intended  to  be  between  the  principals 
and  purchasers,  and  not  between  the  vendees  and  the  agent. 
The  plaintiffs  in  that  case  were  the  owners  of  the  land 
embraced  in  the  contract,  and  brought  their  action  in 
covenant  to  enforce  the  covenant  of  the  vendees  to  pay 
the  purchase-money,  and  the  court  decided  that  there  was 
no  reciprocal  covenant  on  the  part  of  the  vendors  to  sell, 
and  that  for  want  of  mutuality  in  the  agreement  the  action 
could  not  be  maintained.  It  is  clear,  that  unless  the 
plaintiff  can  pass  by  the  persons  with  whom  he  contracted, 
and  treat  the  contract  as  the  simple  contract  of  the  defendant, 
for  whom  it  now  appears  that  Hurlburd  was  acting,  this  action 
must  fail.  The  plaintiff  invokes  in  his  behalf  the  doctrine 
that  must  now  be  deemed  to  be  the  settled  law  of  this  court, 
and  which  is  supported  by  high  authority  elsewhere,  that  a 
principal  may  be  charged  upon  a  written  parol  executory 
contract  entered  into  by  an  agent  in  his  own  name,  within 
his  authority,  although  the  name  of  the  principal  does  not 
appear  in  the  instrument,  and  was  not  disclosed,  and  the 
ftrj^^^i  party  dealing  with  the  agent  supposed  that  he  was  acting  for 
"^  I  himself,  and  this  doctrine  obtains  as  well  in  respect  to  con- 
\  tracts  which  are  required  to  be  in  writing,  as  to  those  where 
NA  writing  is  not  essential  to  their  validity.  {Higgins  v. 
Senior^  8  M.  &  W.,  §34;  Trueman  v.  Loder,  11  Ad.  &  Ellis, 
694 ;  Dykers  v.  Townaend^  24  N.  Y.,  61 ;  Colema/ii  v.  First 
Nat.  Bh.  of  Elmvra,  63  N.  Y.,  393 ;  F(yi^d  v.  WiUiams,  21 
How.,  289 ;  Ilxmtington  v.  Knax^  7  Cush.,  371 ;  The  Eastern 
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a.  R.  Co.  V.  Benedicty  6  Gray,  566 ;  Hvhbert  v.  Borden^  6 
Wharton,  91;  Browning  v.  Provincial  Ins.  Cb.,  5  L.  R. 
[P.  C],  263 ;  CaJder  v.  DobeU,  6  L.  R.  [C.  P.],  486 ;  Story 
on  Agency,  §§  148,  160. 

It  is,  doubtless,  somewhat  di£5calt  to  reconcile  the  doctrine 
here  stated  with  the  rule  that  parol  evidence  is  inadmissible 
to  change,  enlarge  or  vary  a  written  contract,  and  the  argu- 
ment upon  which  it  is  supported  savors  of  subtlety  and  refine- 
ment. In  some  of  the  earlier  cases  the  doctrine  that  a 
written  contract  of  the  agent  could  be  enforced  against  the 
principal,  was  stated  with  the  qualification,  that  it  applied 
when  it  could  be  collected  from  the  whole  instrument,  that 
the  intention  was  to  bind  the  principal.  But  it  will  appear 
from  an  examination  of  the  cases  cited,  that  this  qualifica- 
tion is  no  longer  regarded  as  an  essential  part  of  the  doctrine. 
Whatever  ground  there  may  have  been  originally  to  question 
the  legal  soundness  of  the  doctrine  referred  to,  it  is  now  too 
firmly  established  to  be  overthrown,  and  I  am  of  opinion,  that 
tlie  practical  effect  of  the  rule  as  now  declared  is  to  promote 
justice  and  fair  dealing.  There  is  a  well- recognized  exception 
to  the  rule  in  the  case  of  notes  and  bills  of  exchange, 
resting  upon  the  law  merchant.  Persons  dealing  with 
negotiable  instruments  are  presumed  to  take  them  on  the 
credit  of  the  parties  whose  names  appear  upon  them  ;  and  a 
person  not  a  party  cannot  be  charged  upon  proof  that  the 
ostensible  party  signed  or  indorsed  as  his  agent.  {Barker  v. 
Mechanics?  Ins.  6(9.,  3  Wend.,  94 ;  Pentz  v.  Stanton^  10 
id.,  271 ;  De  Witt  v.  Walton,  9  N.  Y.,  671 ;  Stachpole  v. 
Arnold^  11  Mass.,  27 ;  Eastern  2i.  B.  Co.  v.  Benedict,  5 
Gray,  566;  Beckham  v.  Drake,  9  M.  &  W.,  79.)  That 
Hulburd  had  oral  authority  from  the  defendant  to  enter  into 
a  contract  for  the  purchase  of  the  land,  and  that  he  was  acting 
for  the  defendant  in  making  it  is  admitted ;  and  if  the  con- 
tract had  been  a  simple  contract  and  not  a  specialty  the 
defendant  would,  I  think,  have  been  bound  by  it  within  the 
authorities  cited.  No  question  would  arise  under  the  statute 
of  frauds,  for  the  statute  prescribing  what  shall  be  necessary 
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to  make  a  valid  contract  for  the  sale  of  lands  requii'cs  only 
that  the  contract,  or  some  note  or  memorandum  thereof 
expressing  the  consideration,  should  be  in  writing  and  sub- 
scribed by  the  party  by  whom  the  sale  is  to  be  made,  or 
his  agent  lawfully  authorized.  (2  R.  S.,  135,  §§  8,  9.) 
In  this  case  the  contract  was  signed  by  the  vendors;  and 
even  if  it  had  been  executed  on  their  part  by  an  agent  pur- 
suant to  an  oral  authority,  it  would  have  been  a  valid  execu- 
tion within  the  statute.  {Lawrence  v.  Taylor j  6  Hill,  113 ; 
Worrall  v.  Munn,  1  Seld.,  229.)  But  the  vendee's  contract 
need  not  be  in  writing.     {McOrea  v.  Purmort^  16  Wend., 

4:69.) 

We  return,  then,  to  the  question  originally  stated.  Can  a 
contract  under  seal,  made  "by  an  agent  in  his  own  name 
for  the  purchase  of  land,  be  enforced  as  the  simple  contract 
of  the  real  principal  when  he  shall  be  discovered  ?  No 
authority  for  this  broad  proposition  has  been  cited.  There 
are  cases  which  hold  that  when  a  sealed  contract  has  been 
executed  in  such  form,  that  it  is,  in  law,  the  contract  of  the 
agent  and  not  of  the  principal,  but  the  principal's  interest  in 
the  contract  appears  upon  its  face  and  he  has  received  the 
benefit  of  performance  by  the  other  party  and  has  ratified 
and  confirmed  it  by  acts  in  pais,  and  the  contract  is  one 
which  would  have  been  valid  without  a  seal,  the  principal 
may  be  made  liable  in  assumpsit  upon  the  promise  contained 
in  the  instrument,  which  may  be  resorted  to  to  ascertain  the 
terms  of  the  agreement.  {liandaU  v.  Yan  Yechten,  19  J.  R., 
60 ;  Du  Bois  v.  The  Dd.  and  Hud,  Canal  Co:,  4  Wend., 
385 ;  Lawren^  v.  Taylor,  5  Hill,  107 ;  see,  also,  Evans  v. 
Wells,  22  Wend.,  324;  Worrall  v.  Munn,  supra;  Story 
on  Agency,  §  277 ;  1  Am.  Lead.  Cas.,  735,  note.) 

The  plaintiff's  agreement  in  this  case  was  with  Hulburd 
and  not  with  the  defendant.  The  plaintiff  has  recourae 
against  Hulburd  on  his  covenant,  which  was  the  only 
remedy  which  he  contemplated  when  the  agreement  was 
made.  No  ratification  of  the  contract  by  the  defendant  is 
shown.     To  change  it  from  a  specialty  to  a  simple  contract, 
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in  order  to  charge  the  defendant,  is  to  make  a  different  con- 
tract from  the  one  the  parties  intended.  A  seal  haa  lost  most 
of  its  former  significance,  bnt  the  distinction  between  special- 
ties and  simple  contracts  is  not  obliterated.  A  seal  is  still 
evidence,  though  not  conclnsive,  of  a  consideration.  The  rule 
of  limitation  in  respect  to  the  two  classes  of  obligations  is  not 
the  same.  We  find  no  authority  for  the  proposition  that  a  con- 
tract under  seal  may  be  turned  into  the  simple  contract  of  a 
person  not  in  any  way  appearing  on  its  face  to  be  a  party  to 
or  interested  in  it,  on  proof  de  kars  the  instrument,  that  the 
nominal  party  was  acting  as  the  agent  of  another,  and  espe- 
cially in  the  absence  of  any  proof  that  the  alleged  principal 
has  received  any  benefit  from  it,  or  has  in  any  way  ratified 
it,  and  we  do  not  feel  at  liberty  to  extend  the  doctrine 
applied  to  simple  contracts  executed  by  an  agent  for  an 
unnamed  principal  so  as  to  embrace  this  ease.  The  general 
rule  is  declared  by  Shaw,  Ch.  J.,  in  Huntington  v.  Knox 
(7  Cnsh.,  374) :  "  Where  a  contract  is  made  by  deed,  under 
seal  on  technical  grounds,  no  one  bnt  a  party  to  the  deed  is 
liable  to  be  sued  upon  it,  and  therefore  if  made  by  an  attor- 
ney or  agent  it  must  be  made  in  the  name  of  the  principal  in 
order  that  he  may  be  a  party,  because  otherwise  he  is  not 
bound  by  it." 

The  judgment  of  the  General  Term  should  be  afl[irmed. 
All  concur. 
Judgment  afiirmed. 


JsDBDiAH  H.   Lathbop  ot  al.,  Respondents,  v.  Moses  B. 
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In  an  action  tried  by  a  referee  where  evidence  is  received  competent  as 
against  one  or  more  of  several  defendants,  it  is  not  error  for  the  referee  to 
refuse  to  decide,  either  at  the  time  the  evidence  is  received  or  at  the 
close  of  the  case,  as  to  which  of  the  defendants  the  evidence  is  compe- 
tent   (Chubch,  Ch.  J.,  Allbn  and  Folobr,  JJ.,  dissenting.) 
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A  refusal  of  a  referee  to  pase  upon  an  objection  to  evidence  at  the  time  it 
is  offered  and  the  receipt  thereof,  with  a  reservation  of  the  question  as 
to  its  admissibility  until  the  close  of  the  case,  is  improper,  but  is  not 
necessarily  fatal  to  the  judgment.  (Chubch,  Ch.  J.,  Allen  and  Folqeb, 
JJ.,  dissenting.) 

Such  a  reservation  is  to  be  considered  upon  appeal  the  same  as  if  the 
objection  had  been  overruled  and  an  exception  taken,  and  if  the  evi- 
dence were  proper  or  could  not  have  affected  the  rights  of  the  objecting 
party  injuriously,  the  reservation  is  not  ground  for  reversal.  (Church, 
Ch.  J.,  Allen  and  Folobr,  JJ.,  dissenting.) 

A  memorandum  relating  to  the  terms  of  a  parol  contract,  made  at  the  time 
by  one  of  the  parties  negotiating  the  contract,  and  read  over  to  the 
others,  although  not  itself  a  valid  contract,  is  competent  as  evidence 
to  corroborate  the  oral  evidence  as  to  the  terms  of  the  contract;  the 
memorandum  does  not  make  the  oral  evidence  incompetent. 

(Aigued  January  8,  1876;  decided  March  21,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department  affirming  a  judgment  in 
favor  of  the  plaintiffs,  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  a  balance  alleged  to  be 
due  of  the  price  agreed  to  be  paid  upon  the  transfer  frono 
plaintiffs  to  defendants  of  the  capital  stock  of  a  corporation. 
The  question  was  as  to  whether  the  sale  was  made  to  the 
defendants  jointly  or  to  the  defendant  Bramhall,  the  other 
defendants,  composing  the  firm  of  Clews,  Livermore  &  Co., 
claiming  to  have  acted  simply  as  agents  for  Bramhall. 

Upon  the  trial  evidence  was  offered  on  the  part  of  plaintiffs 
of  declarations  of  defendants,  Bramhall  and  Clews.  '  This  was 
objected  to  as  incompetent  as  against  the  other  defendants. 
The  referee  reserved  the  question. 

Other  evidence  offered  by  plaintiffs  was  objected  to,  and  the 
question  as  to  its  admissibility  reserved.  Among  other  things, 
after  proof  of  the  terms  of  the  contract  of  purchase,  a  memo- 
randum was  offered  in  evidence,  which  the  evidence  tended 
to  show  was  made  by  the  defendant  Bramhall  at  the  time  of 
the  contract  and  read  over  to  the  others  present,  which 
embodied  some  of  the  general  features  and  terms  of  the  pur- 
chase. This  was  objected  to  as  not  competent  against  the 
other  defendants   aside  from   Bramhall,  as  not  competent 
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against  Liverinore,  Clews  &  Co.,  except  Mr.  Clews,  and  also 
becanse  it  was  proved  that  the  contract  was  outside  of  the 
memorandum.  The  first  question  was  reserved.  The  last 
objection  was  overruled,  and  defendants  excepted.  A  motion 
was  made  to  strike  out  the  oral  evidence  as  to  the  contract. 
This  was  denied,  and  defendants  excepted.  The  referee,  before 
the  opening  of  defendant's  case,  decided  some  of  the  reserved 
questions,  overruling  the  objections.  As  to  the  evidence 
objectiad  to  as  incompetent  as  against  some  of  the  defendants, 
he  declined  to  decide  which  of  the  defendants  were  affected 
thereby,  but  reserved  the  question  until  the  decision.  To 
this  defendants'  counsel  duly  excepted.  Further  facts  appear 
in  the  opinion. 

Waldo  Hntchins  for  the  appellants.  The  referee  erred  in 
refusing  to  pass  upon  the  objection  raised  by  defendants' 
counsel  at  the  time  it  was  raised.  {Peck  v.  Yorks^  47  Barb., 
131 ;  Johnson  v.  Mcintosh^  31  id.,  267 ;  Sharpe  v.  Freeman^ 
45  N.  Y.,  802  ;  McKnight  v.  Dunlap^  5  id.,  537,  545  ;  Brooks 
V.  Christopher^  5  Diier,  216 ;  Clussman  v.  Merkelj  3  Bosw., 
402  ;  Ooddard  v.  Perkins^  9  Gray,  411 ;  Waggoner  v.  Finch, 
1  N.  T.  S.  C,  145.)  The  referee  erred  in  admitting  in  evi- 
dence the  memorandum  offered  by  plaintiffs,  {Newki/rk  v. 
N.  v.,  etc.,  Co.,  38  N.  Y.,  158.) 

Chas.  F.  SoxUhmayd  for  the  respondents.  The  referee  did 
not  err  in  reserving  his  decision  as  to  the  effect  of  certain  evi- 
dence until  a  subsequent  stage  of  the  trial.  {Raymond  v. 
Rowland,  17  Wend.,  389.)  A  mere  technical  error  in  ruling 
by  the  referee,  by  which  the  party  appealing  has  not  been 
really  prejudiced,  is  no  ground  for  a  reversal  or  new  trial. 
{Fahhri  v.  Mer.  Ins.  Co.,  64  Barb.,  85 ;  People  v.  Gonzalez, 
35  N.  Y.,  49 ;  Wattson  v.  Campbell,  38  id.,  53 ;  Wheder  v. 
Ruckman,  51  id.,  391 ;  Sutherland  v.  Rose,  47  Barb.,  144.) 

Miller,  J.  Upon  the  trial  of  this  action  the  defendants' 
counsel  objected  to  the  admission  of  certain  evidence  offered 


868  Lathsop  et  al.  v,  B&amhall  et  al.  [Mar., 

Opinioo  of  the  Court,  per  Millbr,  J. 

by  the  plaintiffs,  and  the  decision  of  the  referee  was  reserved 
in  several  instances  until  the  close  of  the  plaintiffs'  evidence, 
when  the  referee  proceeded  to  dispose  of  the  objections  to 
the  admission  of  testimony,  the  rulings  on  which  had  been 
reserved.  He  refused  to  decide  as  to  the  persons  affected  by 
some  portions  of  the  evidence,  holding  that  these  questions 
could  only  be  determined  when  the  whole  evidence  was  in, 
and,  to  the  extent  named,  overruled  the  objections  made  by 
the  defendants'  counsel,  who  insisted  that  they  were  entitled 
to  an  absolute  ruling  upon  the  several  questions,  which  the 
referee  refused  to  give,  and  excepted  to  his  several  decisions 
thus  made.  Upon  one  of  the  rulings  of  the  referee  reversing 
his  decision,  defendants'  counsel  excepted  to  the  reservation. 
In  the  subsequent  stages  of  the  case  the  referee  made  similar 
rulings,  declining  to  decide  against  which  defendant  the  evi- 
dence was  allowed ;  and,  at  the  close  of  the  entire  testimony, 
he  declined  to  decide  any  of  the  questions  thus  reserved, 
stating  that  this  would  be  determined  on  the  decision  of  the 
case. 

Without  enumerating  the  various  rulings  of  the  referee 
upon  tlie  questions  stated,  it  is  su£5cient  to  say  that  he,  among 
other  decisions,  refused  to  rule  whether  a  memorandum 
received  in  evidence,  the  admission  of  which  will  be  hereafter 
particularly  considered,  should  be  regarded  as  evidence 
against  the  defendant  Bramhall  alone,  or  against  all  or  any 
of  the  other  defendants.  He  made  the  same  reservation  until 
the  close  of  the  testimony  upon  the  question  raised  whether 
the  acts  or  declarations  of  Clews  were  binding  on  the  defend* 
ants  other  than  the  firm  of  which  he  was  a  member,  also  in 
respect  to  whether  the  letters  written  by  Clews,  and  intro* 
dnced  upon  the  trial,  were  evidence. 

The  evidence  which  was  thus  admitted  coilditionally,  and  in 
regard  to  which  the  referee  reserved  his  decision,  affected  the 
most  important  issues  in  the  case,  and  the  principal  question 
involved,  which  was  the  liability  of  all  of  the  defendants  for 
the  indebtedness,  to  recover  which  the  action  was  brought. 
If  the  evidence  tended   to  show  the  liability  of  any  one  of 
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the  parties,  it  would  be  to  that  extent  entirely  competent. 
Whether  it  affected  more  than  a  single  one,  or  all  of  them, 
could  not  well  be  determined  at  the  time  when  the  testi- 
timony  was  introduced,  and  might  depend  upon  evidence 
which  was  subsequently  given  which  tended  to  estab- 
lish the  liability  of  the  defendants.  It  cannot  always  be 
decided  at  the  moment  when  such  testimony  is  offered  as  to 
what  effect  it  may  have,  and  when  this  cannot  be  done,  there 
is  no  objection  to  a  reservation  of  the  decision  for  the  time 
being.  Some  discretion  must  be  allowed  to  the  judge  or  ref- 
eree in  regard  to  questions  of  this  kind.  Where  the  trial  is 
before  a  jury  in  open  court,  there  would  be  an  eniinent  pro- 
priety in  a  decision  by  the  judge  as  to  the  applicability  of 
such  evidence  before  the  case  is  finally  submitted  to  their 
consideration ;  and  then  he  should  determine  as  to  its  effect 
in  respect  to  any  particular  party,  and  give  proper  instruc- 
tions in  regard  to  it  upon  being  requested  to  do  so.  (See 
Maymond  v.  Howlandy  17  Wend.,  389.)  Under  such  circum- 
stances, it  is  not  apparent  how  the  rights  of  the  parties  could 
be  seriously  affected  by  the  reservation  of  the  judge's 
decision.  Upon  a  trial  before  a  referee,  there  appears  to  be 
far  less  urgent  necessity  for  the  decision  of  questions  of  this 
character,  even  at  the  close  of  the  case.  As  he  takes  the 
place  of  the  jury,  he  is  to  balance  the  testimony  and  decide 
where  the  weight  lies ;  and  in  so  doing,  must  determine  to 
what  extent  the  evidence  thus  objected  to  bears  upon  the 
different  parties.  He  can  make  a  proper  discrimination  as  to 
how  far  it  affects  one  or  more  of  the  parties  in  most  cases ; 
and  if  this  can  be  done,  no  injury  can  result  from  such  a 
course  of  procedure.  It  is  not  apparent  in  the  case  before 
us  how  the  defendants'  interest  could  have  been  affected 
injuriously  by  the  action  of  the  referee,  or  their  rights  in  any 
way  impaired ;  and  unless  such  was  the  case,  no  rule  of  law 
has  been  violated,  and  there  is  no  legal  error  which  will 
justify  a  reversal  of  the  judgment. 

An  important  distinction  exists  between  the  reservation  of 
the  question  as  to  the  effect  of  evidence  and  a  reservation  as 
SiCKBLS.— Vol.  XIX.        47 
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to  its  admissibility,  and  the  question  arises  and  is  directly 
presented  by  one  or  more  of  the  decisions  of  the  referee, 
whether  the  party  who  raises  an  objection  to  evidence  offered 
by  his  adversary  has  a  right  to  have  such  objection  passed 
upon  absolutely  at  tlie  time  when  it  is  presented,  and  whether 
the  refusal  to  do  so  is  erroneous.  We  have  been  referred  to 
a  number  of  decisions,  mostly  in  the  Supreme  Court,  which 
are  supposed  to  uphold  the  doctrine  contended  for.  Although 
the  marginal  notes  of  these  cases,  and  the  dicta  of  some  of 
the  judges  appear  to  sanction  such  a  rule,  a  critical  examina- 
tion will  show  that  it  has  not  been  decided  in  any  of  them 
that  a  judgment  must  necessarily  be  reversed  when  the  referee 
receives  evidence  reserving  his  decision.  ( Chessman  v.  Merkd, 
3  Bosw.,  402 ;  Brooks  v.  Christopher^  6  Duer,  216 ;  Peck  v. 
Torks,  47  Barb.,  131 ;  Waggoner  v.  Finch,  1  N.  Y.  S.  C. 
[T.  &  C],  145 ;  McKnight  v.  Dunlop,  5  K  T.,  537,  545.) 

The  precise  question  was  not  presented  in  any  of  the  cases 
cited,  and  without  discussing  them  more  fully,  it  is  sufficient 
to  say  that  tliey  are  not  in  point.  A  contrary  doctrine  was 
held  in  Kerslake  v.  Schoonmaker  (3  N.  T.  [T.  &  C],  524 ;  8 
Hun,  436),  where  most  of  tliese  cases  are  considered.  As 
was  held  in  the  case  last  cited,  if  the  decision  of  the  referee 
might  prove  injurious,  it  would  be  liable  to  exception.  There 
are  cases  where  it  is  easy  to  see  that  the  admission  of  evidence  in 
this  form  might  embarrass  the  defence  in  determining  to  what 
extent  testimony  should  be  introduced  in  answer  to  that  which 
has  been  admitted  under  such  a  restriction.  And  where  the 
case  shows  in  any  way  that  such  a  ruling  would  be  prejudicial 
to  the  rights  of  the  party  objecting,  it  would  be  a  subject  of 
exception  which  would  lead  to  a  reversal  of  the  judgment.  It 
is  quite  as  objectionable  for  a  referee  to  make  a  mistake  in 
his  ruling,  generally,  as  to  make  a  decision  reserving  the 
question  as  to  the  admissibility  of  evidence  which  may  in  any 
way  prejudice  the  party.  As  was  well  said  in  Sharps  v.  Free- 
man (45  N.  T.,  804),  by  Judge  Folqer:  "It  (the  practice 
referred  to)  is  then  not  to  be  commended,  however,  for  it  does 
not  conduce  to  a  clear  and  accurate  trial  of  the  action,  nor  to 
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the  explicit  presentation  of  the  questions  for  review."  When 
rulings  of  this  kind  are  made,  they  must  be  considered  upon 
review,  the  same  as  if  an  objection  had  been  made  and  over- 
ruled and  an  exception  taken  to  the  decision  of  the  referee. 
It  is  not  apparent  that  any  of  the  decisions  which  were 
reserved  by  the  referee  could  have  affected  the  rights  of  the 
defendant  injuriously  so  as  to  render  them  liable  to  objection, 
and  they  therefore  do  not  present  any  legal  ground  for  a  reversal 
of  the  judgment. 

But  a  single  objection  is  urged  to  the  testimony  which  was 
received  unqualifiedly,  and  that  relates  to  the  memorandum 
which  was  offered  and  received  as  evidence.  It  was  objected 
to  not  only  upon  the  ground  that  it  was  not  evidence  against 
any  of  the  parties  but  Bramhall,  or  against  any  member  of 
the  firm  of  Livermore,  Clews  &  Co.,  except  Mr.  Clews,  but 
for  the  reason  that  it  was  proved  that  the  contract  was  outside 
of  the  memorandum.  The  referee  reserved  his  decision  as  to 
the  first  and  second  grounds,  and  overruled  the  objection  as 
to  the  third  ground.  In  a  subsequent  stage  of  the  case  a 
motion  was  made  to  strike  it  out  on  grounds  which  were 
stated  and  overruled.  The  remarks  already  made  as  to  the 
right  of  the  referee  to  reserve  his  decision  under  the  circum- 
stances are  a  suflScient  answer  to  the  first  two  objections  made 
to  its  introduction.     The  other  objections  now  urged  will  be 

■ 

further  considered.  The  memorandum  related  to  the  terms  of 
the  purchase  of  the  Frostburgh  Coal  Company.  It  stated  the 
amount  of  capital  stock,  the  number  of  shares  and  the  price, 
and  that  cash  was  to  be  paid  upon  delivery.  It  also  stated  that 
Messrs.  Lathrop  and  Graham  were  to  have  a  certain  number  of 
shares  which  were  named  at  cost,  as  well  as  certain  other  mat- 
ters which  it  is  not  material  to  recite.  This  paper  alone  of 
itself  was  of  but  little,  if  any,  importance,  as  there  was  no  par- 
ticular contradiction  as  to  the  terms  of  the  purchase,  without 
oral  evidence  to  establish  that  the  purchase  was  a  joint  one,  and 
made  for  the  benefit  of  all  the  defendants.  The  evidence 
in  regard  to  it  tended  to  show  that  at  the  time  of  the  alleged 
meeting  of  the  parties  when  the  sale  was  made,  Bramhall, 
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one  of  the  defendants,  made  this  written  memorandum,  which 
was  fonnd  among  his  papers,  and  read  it  over  to  those  who 
were  present,  inquiring  whether  it  was  correct  or  whether 
the  parties  who  were  present  should  take  the  stock  which  was 
then  sold.  It  was  not  offered  to  refresh  the  memory  of  the 
witness,  and  was  not  admissible  in  that  point  of  view,  and 
the  rule  applicable  to  such  a  case  cannot  be  invoked,  nor  was 
it  competent  alone  as  the  contract  of  the  parties,  but  it  was 
evidence  which  corroborated  and  confirmed  the  oral  proof  as 
it  coincided  with  it  as  to  the  terms  of  the  contract.  The  two 
together  showed  what  the  contract  was,  and  there  can  be  no 
valid  objection  where  an  oral  contract  is  made  to  prove  that 
its  principal  terms  were  written  down  and  a  memorandum  • 
made  of  them  and  readiat  the  time.  The  one  is  not  a  substitute 
to  the  other,  and  both  are  properly  admissible  without  violat- 
ing any  rule  of  law.  It  is  not  a  case  where  a  valid  contract 
is  made  in  writing  which  entirely  supersedes  the  oral  contract, 
but  one  where  an  oral  contract  is  entered  into  and  a  memo- 
randum made  at  the  time  as  to  its  general  features  and  char- 
acteristics. Regarding  it  in  this  light  there  would  be  no 
reason  for  striking  out  the  oral  testimony  as  was  asked  upon 
the  trial  in  reference  to  the  same  matter. 

An  objection  is  made  that  the  memorandum  was  not  prop- 
erly identified.  There  was  evidence  to  show  that  it  was  in 
Bramhall's  handwriting,  and  that  it  was  the  memorandum 
made  at  the  meeting,  and  if  there  was  any  defect  in  this 
respect  the  testimony  of  Bramhall,  as  to  its  identity,  was  of 
such  a  character  as  to  render  it  a  fair  question  for  the  referee 
to  determine  whether  it  was  sufficiently  identified.  It  can- 
not be  claimed  that  there  was  such  an  entire  absence  of  evi* 
dence  in  regard  to  it  as  would  authorize  its  rejection  for  the 
reason  stated,  and  as  there  was  at  least  some  evidence,  it  was 
for  the  referee  to  decide  as  to  the  weight  to  be  given  to  the 
testimony  which  related  to  its  identity. 

It  is  not  the  province  of  this  court  to  consider  the  weight 
of  the  eviden<5e  upon  the  question  of  the  joint  liability  of 


1876.]  Lathbof  et  al.  v.  Biuhhall  et  aL  373 


Dissenting  opinion,  per  Allbk^  J. 


the  defendants.     That  duty  belonged  to  and  has  been  dis- 
charged by  another  tribunal. 

As  no  legal  error  was  committed  upon  the  trial,  the  judg- 
ment must  be  affirmed,  with  costs. 

Allen,  J.  (dissenting).  The  question  presented  by  the 
exception  to  the  refusal  of  the  referee  to  pass  definitely  upon 
the  questions  of  evidence  as  they  arose  and  were  made  in  the 
progress  of  the  trial,  is  the  more  important  by  reason  of  the 
vicious  practice  which,  although  of  i*ecent  origin,  has  had  a 
rapid  growth  in  the  practice  of  referees  in  the  trial  of  causes 
before  them.  The  practice  of  reserving  questions  as  to  the 
admissibility  of  evidence  and  its  competency  when  reasonably 
made  in  the  course  of  the  trial,  is  not  to  be  commended  even 
when  assented  to  by  counsel.  It  seriously  interferes  with  the 
proper  and  orderly  conduct  of  the  trial  and  tends  to  embarrass 
the  parties  whenever  a  review  of  the  trial  becomes  necessary. 
The  comments  of  Judge  Folgeb  upon  the  practice,  in  Sharpe 
V.  Freeman  (46  N.  Y.,  802),  are  just  and  should  be  heeded 
as  well  by  counsel  as  by  referees  and  trial  courts. 

The  Code  provides  that  the  trial  by  referees  shall  be  con- 
ducted in  the  same  manner  as  a  trial  by  the  court.  (Code  § 
272.)  No  change  is  made  by  the  Code  in  any  of  its  pro- 
visions in  respect  to  the  conduct  of  trials,  the  introduction  of 
evidence,  the  time  and  manner  of  objecting  to  its  admission, 
the  action  and  decision  of  the  court  or  referee  thereon,  or 
the  mode  and  manner  of  reviewing  decisions  made  in  tlie 
course  of  the  trial.  The  common-law  practice  still  prevails, 
and  exceptions  must  be  taken  to  decisions  of  questions  arising 
in  the  progress  of  the  trial  at  the  time  they  are  made,  and  if 
not  then  taken  are  waived. 

In  the  final  report  of  the  referee  he  states  the  facts  found 
from  all  the  evidence,  and  the  conclusions  of  law  based  thereon, 
and  to  such  conclusions  exceptions  may  be  taken  within  ten 
days  after  notice  of  the  judgment ;  but  there  is  no  place  in 
the  report  for  ruling  upon  questions  of  evidence  or  other 
interlocutory  questions  that  may  have  arisen  upon  the  trial. 
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and  no  time  given  for  exceptions  to  ruling  upon  questions  of 
that  character.    (Code,  §§  268,  272.) 

The  right  to  object  to  evidence  as  it  is  offered  is  a  legal  right 
of  which  the  party  cannot  be  deprived,  and  the  right  to  object 
and  to  be  heard  upon  the  objection,  necessarily  implies  a  like 
right  to  a  decision  by  a  court  or  referee,  and  the  refusal  to 
entertain  an  objection  or  to  pass  upon  it  when  made  is  a  denial 
of  a  legal  right  to  which  an  exception  lies.  Wherever  any 
matter  is  capable  of  being  brought  upon  the  record,  and  the 
court  refuses  to  allow  it' to  be  so  brought,  this  is  the  subject  of 
a  bill  of  exceptions.  (Per  Lord  Bedesdale,  Lessee  of  Lawlor 
V.  Mm^ray^  1  Sch.  &  Lef.,  75.)  When  necessary,  the  judge 
or  referee  must  pass  on  all  preliminary  questions  of  fact  on 
which  the  admissibility  of  evidence  depends,  and  he  must  do 
80  whenever  occasion  requires  in  the  progress  of  a  trial.  {Doe 
V.  Waster,  12  A.  &  E.,  442 ;  1  Arch.  Prac,  859,  866.) 

The  judge  or  referee  has,  within  proper  limits,  a  discretion 
as  to  the  order  of  proof,  and  may  permit  facts  to  be  proved 
provisionally,  subject  to  the  condition  that  other  facts  shall  be 
subsequently  proved  which  are  essential  to  the  competency 
of  tlie  evidence  admitted.  But  when  all  the  facts,  upon  which 
the  party  relies  for  the  admissibility  of  the  evidence,  have 
been  put  before  the  court  by  him  and  he  has  rested  his  case, 
the  adverse  party  is  then  entitled  to  a  definite  determination 
as  to  the  competency  of  the  evidence  objected  to.  It  is  then 
no  longer  a  question  as  to  the  order  of  proof,  nor  is  it  within 
the  discretion  of  the  court  to  postpone  the  decision. 

It  appears  by  the  record  before  us  that  the  parties  acqui- 
esced by  mutual  consent  in  the  reservation  of  several  questions, 
made  upon  objections  to  the  admissibility  of  evidence  as 
against  some  of  the  defendants,  which  was  conceded  to  be 
competent  as  against  others  until  the  close  of  the  evidence 
on  the  part  of  the  plaintiffs.  The  defendants  objecting,  then 
demanded,  as  they  had  a  right  to  do,  that  the  referee  should 
pass  upon  the  competency  of  the  evidence  as  against  them, 
respectively.  The  question  was  not  as  to  the  effect  of  the 
evidence,  if  admitted,  but  whether  the  defendants  taking  the 
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objections  had  been  so  far  connected  with  the  transaction 
and  the  other  parties  who  were  actors  in  it  as  to  make  the 
evidence  competent  against  them  for  any  purpose.  The 
question  of  admissibility  was  one  of  law;  its  effect  was  a 
question  of  fact.  It  was  their  right  to  know  before  entering 
upon  their  defence  what  evidence  they  had  to  meet,  and  they 
were  necessarily  embarrassed  in  their  defence  by  the  refusal 
of  the  referee  to  pass  upon  the  questions  made.  A  decision 
advei'se  to  the  plaintiffs  would  not  have  prevented  a  renewed 
offer  of  evidence  upon  other  facts  appearing;  and  had  the 
evidence  been  either  rejected  or  admitted,  the  defendants 
might  have  shaped  their  defence  entirely  differently  from 
what  they  were  compelled  to  do,  proceeding  in  ignorance  of 
the  fact  whether  the  evidence  was  in  or  out  of  the  case  as 
against  them.  If  it  be  contended  that  the  evidence  objected 
to  was  competent  as  against  all  the  defendants,  the  sting  is 
not  taken  out  of  the  exception  to  the  refusal  by  the  referee 
to  decide  the  question. 

The  defendant  had  a  right  to  the  ruling  of  the  referee  upon 
the  question,  and  an  exception  to  the  refusal  so  to  rule  should 
not  be  confounded  with  an  exception  to  a  refusal  to  sustain 
the  objections  to  the  evidence.  The  latter  exception  would 
have  brought  up  the  question  as  to  the  competency  of  the 
evidence.  The  exception  actually  made  does  not  involve 
that  question.  A  party  has  a  legal  right  to  a  decision  upon 
the  admissibility  of  evidence,  whether  the  same  Is  competent 
or  otherwise,  and  a  refusal  of  that  right  is  a  legal  error.  A 
court  sitting  in  review  cannot  say  that  a  party  is  not  preju- 
diced by  such  a  refusal.  The  orderly  administration  of 
justice  and  the  preservation  of  the  rights  of  snitora  require 
that  referees  as  well  as  courts  should  be  held  to  a  strict 
observance  of  those  substantial  forms  and  modes  of  procedure, 
which  are  the  result  of  experience  and  are  firmly  established. 
It  is  neither  safe  nor  consistent  with  a  proper  administration 
of  the  laws  to  permit  referees  or  trial  courts  to  exercise  their 
discretion  as  to  whether  they  will  or  will  not  pass  upon  ques- 
tions made  in  proper  time  and  in  proper  form,  or  to  permit 
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each  referee  to  be  a  law  nnto  himself  and  leave  it  to  the 
appellate  tribunals  to  sustain  or  reverse  judgments,  as  they 
may  think  justice  has  or  has  not  been  done  in  each  case. 
The  law  vests  no  such  discretion  in  courts  or  referees. 

If  a  referee  may  exercise  this  power,  and  act  upon  his  dis- 
cretion, he  may  change  the  burden  of  proof,  and,  in  fact, 
deprive  the  party  of  his  exceptions  and  the  benefits  of  estab- 
lished rules  of  evidence ;  but  that  it  is  error  for  a  referee, 
uuder  sach  circumstances,  to  refuse  to  decide  questions  of 
evidence  as  they  are  made  is  plainly  intimated  in  McKnight 
V.  Dunlop  (1  Seld.,  537),  and  the  doctrine  is  affirmed  in  Peck 
V.  Torka  (47  Barb.,  131) ;  Brooks  v.  Christopher  (6  Duer, 
216),  and  Clussman  v.  Merkel  (3  Bos.,  402).  See,  also, 
Ooddard  v.  Perkins  (9  Gray,  411),  in  which  Shaw,  Ch.  J., 
says :  "  The  parties  are  entitled  to  the  judge's  opinion,  to  his 
best  judgment,  on  every  question  of  law  arising  in  the  course 
of  the  trial."  In  BartleU  v.  Smith  (11  M.  &  W.,  483),  where 
the  admissibility  of  a  bill  of  exchange,  purporting  to  be  a 
foreign  bill,  and  stamped  accordingly,  was  objected  to  on  the 
ground  that  it  was,  in  fact,  an  inland  bill  drawn  in  London, 
and  evidence  was  offered  to  prove  that  fact,  it  was  held  that 
the  evidence  ought  to'  have  been  received  in  that  stage  of  the 
cause,  and  the  admissibility  of  the  instrument  passed  upon 
by  the  judge,  and  that  the  evidence  ought  not  to  have  been 
received  afterwards  as  a  part  of  the  defendant's  case;  verdict 
having  passed  for  the  plaintiff,  was  set  aside  for  this  error  of 
the  judge. 

The  Code  provides  for  the  reservation  of  a  certain  class  of 
questions  upon  the  merits  for  further  consideration  by  the 
judge,  but  questions  of  evidence  are  not  among  those  that 
may  be  so  reserved. 

The  judgment  appealed  from  should  be  reversed,  and  a 
new  trial  granted. 

For  affirmance :  Folgeb,  Andbsws,  Milleb  and  Eabl,  JJ.  ; 
for  reversal :  Ohuboh,  Ch.  J.,  Allen  and  Rapallo,  JJ 

Judgment  affirmed. 
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Hbnby  FauoettT)  Bespondent,  v,  Fsedbbiok  S.  !N^ioholS| 

Appellant. 

Under  the  provisions  of  the  innkeepers'  act  of  1866  (chapter  658,  Laws  of 
1866),  exempting  an  innkeeper  from  liability  for  the  loss  by  fire  of  prop- 
erty of  a  guest  in  a  bam  or  outbuilding,  where  it  shall  appear  that  the 
loss  was  the  work  of  an  incendiaiy,  and  occurred  without  negligence  on 
his  part,  the  burden  is  upon  the  innkeeper  to  show  that  the  fire  was  an 
incendiary  one,  and  to  show  absence  of  negligence  on  his  part. 

In  an  action  to  recover  for  such  a  loss,  evidence  was  given  tending  to 
show  that  the  fire  was  the  work  of  an  incendiary,  who  gained  access  to 
the  hay  loft,  where  the  fire  was  set,  through  a  window  opening  into  an 

'  alley.  The  window  was  left  open  and  lumber  was  piled  against  the 
bam  so  that  a  person  could  easily  climb  upon  it  and  enter  the  window. 
The  court  submitted  to  the  jury  the  question  whether  leaving  the  win- 
dow open  was  negligence,  charging  that  if  so,  and  it  contributed  to  occa- 
sion an  incendiary  firing,  defendant  was  liable.  Edd^  no  error;  that  the 
fiicts  proved,  although  not  strong,  were  some  evidence  of  negligence 
sufficient  to  authorize  the  submission  of  the  question  to  the  jury;  and 
that  the  negligent  omission  by  an  innkeeper  to  take  reasonable  and  pru- 
dent precaution  to  guard  against  an  incendiary  fire  was  such  negligence 
as  would  deprive  him  of  the  benefit  of  the  act 

Negligence,  which  precedes  and  facilitates  the  commission  of  the  crime,  is 
as  much  within  the  statute  as  the  negligent  omission  to  protect  and 
remove  the  property  after  discovery  of  the  fire. 

The  question  as  to  whether  the  fire  was  of  incendiary  origin  was  contested. 
Defendant  ofiered  to  show  that  on  the  night  of  the  fire  an  attempt  was 
made  to  fire  another  building,  a  short  distance  from  the  barn  of  defend- 
ant, by  the  use  of  similar  means  to  those  which  defendant's  evidence 
tended  to  show  were  used  in  firing  said  bam.  This  evidence  was 
objected  to,  and  objection  sustained.  HM,  error;  that  the  evidence 
was  competent  as  bearing  upon  the  question  of  the  origin  of  the  fire. 

Faue&U  v.  NiehoOa  (2  Hun,  521;  4  T.  &  C,  597)  reversed,  but  not  on  point 
decided  below. 

(Argued  February  11, 1876;  decided  Maroh  21,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department  affirming  a  judgment 
in  favor  of  plaintiff,  entered  upon  a  verdict.    (Reported  below, 
2  Hun,  521 ;  4  T.  &  0.,  597.) 
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This  action  was  brought  against  defendant,  an  innkeeper, 
to  recover  for  tlie  loss  of  plaintiff's  horses,  carriage,  harness, 
etc.,  which  were  burned  up  in  defendant's  barn,  plaintiff  being 
at  the  time  his  guest.  The  defence  attempted  to  be  estab- 
lished was  that  the  fire  was  the  work  of  an  incendiary,  and 
that  it  occurred  without  defendant's  negligence. 

Defendant's  evidence  tended  to  show  that  the  fire  was  of 
incendiary  origin ;  that  it  was  set  in  the  hay  loft,  and  that 
kerosene  was  poured  on  the  barn  floor,  which  caused  the  fire 
to  spread  rapidly.  Plaintiff  gave  evidence  tending  to  show 
that  the  fire  might  have  been  occasioned  by  the  negligence 
of  defendant's  hostler  in  smoking  in  the  barn.  It  appeared 
that  the  barn  doors  were  fastened,  but  that  a  window  or  open- 
ing into  the. loft  over  a  lane  in  the  rear  of  the  barn  was  left 
open,  and  that  a  pile  of  boards  was  piled  up  against  the  barn, 
so  that  a  person  could  easily  climb  up  thereon  and  gain  an 
access  to  the  hay  loft.  Defendant  offered  to  show  that  an 
attempt  was  made  upon  the  same  night  to  fire  a  building 
within  forty  rods  of  defendant's  barn,  where  buildings  were 
close  and  compact,  and  that  kerosene,  paper  and  other  com- 
bustibles were  used  in  that  attempt.  Plaintiff's  counsel 
objected  to  the  evidence.  The  court  sustained  the  objection, 
to  which  decision  defendant's  counsel  duly  excepted. 

The  court  charged  the  jury,  among  other  things,  as  follows : 
"  If  you  find  the  barn  was  left  so  open  or  easy  of  access,  and 
there  was  such  fault  on  the  part  of  the  defendant  as  to  make 
it  possible  for  an  incendiary  to  set  fire  to  the  building,  that 
fact  would  charge  him  with  liability,  even  if  the  fire  was  set 
by  an  incendiary.  If  you  find  the  fire  was  set  by  an  incen- 
diary, but  it  was  by  negligence  on  the  part  of  the  defendant, 
which  made  it  possible  for  an  incendiary  to  set  fire  to  it,  he 
would  be  liable  for  the  loss,  but  that  negligence  must  have 
been  such  that  a  man  reasonably  careful  of  his  own  property 
would  not  have  been  guilty  of,"  and  submitted  to  them  the 
question  whether  the  leaving  the  window  in  the  loft  open  with 
Uie  pile  of  boards  underneath  was  such  negligence. 

Further  facts  appear  in  the  opinion. 
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Geo.  B.  Bradley  for  the  appellant.  It  was  error  to  charge 
that,  although  the  fire  was  incendiary,  defendant's  negli- 
gence in  leaving  the  window  of  the  barn  open  wQuld  render 
him  liable.  (33  N.  Y.,  671 ;  Laws  1866,  chap.  658 ;  PeopU 
V.  Utica  Ins.  Co.,  15  J.  R.,  358,  380 ;  TowneUe  v.  HaU,  4 
Comst.,  140,  144.)  It  was  error  to  reject  the  evidence 
offered  of  an  attempt  to  fire  another  building  near  by,  the 
same  night.  {Cary  v.  Hotaling,  1  Hill,  316 ;  nail  v.  Naylor, 
18  N.  T.,  588.)  The  evidence  offered  that  defendant  had 
no  insurance  was  proper.  {Shepherd  v.  People,  19  N.  Y., 
537.) 

Wm.  B.  Buggies  for  the  respondent.  The  question  put 
to  defendant  as  to  what  he  lost  by  the  fire  was  properly 
excluded.  (Whart.  on  Neg.,  §§  458,  461,  462;  Story  on 
Bailm.,  §§  63-69 ;  S.  &  R.  on  Neg.,  §  21 ;  Dorman  v.  Jenr 
kins,  2  Ad.  &  EL,  256;  Booth  v.  Wilson,  1  B.  &  Aid.,  59; 
Tracy  v.  Wood,  3  Mason,  132.)  Evidence  of  another  attempt 
at  arson  in  the  neighborhood  on  the  same  night  was  properly 
excluded.  (1  Phil.  E.,  732,  note  1  [4th  Am.  ed.] ;  2  id., 
1004;  Comm,  v.  Bren^ive^nann,  1  Rawle,  311,  316,  317; 
Turner  v.  Fendall,  1  Cranch,  132 ;  People  v.  Kennedy,  32 
N.  Y.,  141 ;  Iloloomb  v.  Hurson,  2  Camp.,  391 ;  Balcetti  v. 
Serani,  1  Peake,  142.)  Plaintiff,  being  a  bailee  of  the  horses 
burned,  was  entitled  to  bring  this  action.  {Kellogg  v.  Sweeney, 
1  Lans.,  397 ;  Bliss  v.  Schaub,  48  Barb.,  339 ;  Story  on  Bailm., 
§  94 ;  Booth  v.  Wilson,  1  B.  &  Aid.,  59  ;  Falkner  v.  Brovm, 
13  Wend.,  63;  Freeman  v.  Birch,  43  Eng.  C.  L.,  835.) 
Whether  defendant  was  negligent  was  a  question  for  the 
jury.  {HaoUand  v.  If.  Y.  C.  and  H.  B.  B.  B.  Co,,  53  N. 
Y.,  654;  B.  B.  Co.  v.  Stout,  17  Wall.,  657;  Ireland  v. 
Plank-Toad,  13  N.  Y.,  533;  Mangum  v.  Bkyn.  B.  B.  Co., 
38  id.,  455 ;  Schwerin  v.  McKie,  51  id.,  180;  Dansey  v. 
Bichardson,  3  E.  &  B.,  165 ;  Coggs  v.  Bernard,  2  Ld.  Raym., 
916;  Oldjldd  v.  It".  Y.  and  H.  B.  B.  Co.,  14  N.  Y.,  310; 
White  V.  McLean,  47  How.,  193.) 
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Andrews,  J.  The  common-law  liability  of  innkeepers  for 
loss  of  the  property  of  guests  by  fire,  occurring  without  the 
innkeeper's  fault  or  negligence,  as  declared  in  HuUtt  v. 
Swift  (33  N.  Y.,  571),  was  modified  and  limited  by  chapter 
638  of  the  Laws  of  1866.  The  case  of  HuLett  v.  Swift  was 
decided  in  1865,  and  it  was  held  that  an  innkeeper  was  an 
insurer  of  the  property  committed  to  his  custody  by  a  guest, 
as  against  loss  by  fire,  and  the  defendant  in  that  case  was 
made  responsible  for  the  goods  of  the  plaintiff  in  his  custody 
as  innkeeper,  which  were  consumed  by  fire  while  in  the  barn 
of  the  defendant.  The  act  of  1866  seems  to  have  been 
passed  in  view  of  this  decision,  and  to  mitigate  the  rigor  of 
the  rule  declared  in  Ilulett  v.  Swift  The  statute  is  as  fol- 
lows :  "  No  innkeeper  shall  be  liable  for  the  loss  or  destruc- 
tion by  fire  of  property  received  by  him  from  a  guest,  stored, 
or  being  with  the  knowledge  of  such  guest,  in  a  barn  or  out- 
building, when  it  shall  appear  that  such  loss  or  destruction 
was  the  work  of  an  incendiary,  and  occurred  without  the  fault 
or  negligence  of  such  innkeeper." 

The  burden  is  upon  the  innkeeper  claiming  the  benefit  of 
this  statute  to  show  that  the  fire  occasioning  the  loss  of  the 
goods  of  the  guest  was  an  incendiary  one,  and  the  absence  of 
negligence  on  his  part  connected  with  the  transaction.  He 
is  exempted  from  liability  when  it  "  shall  appear  "  that  the 
circumstances  exist  which,  under  the  statute,  exonerate  him 
from  liability.  The  defendant  relied  upon  this  statute  as  a 
defence  in  this  case,  and  evidence  was  given  on  his  part  tend- 
ing to  show  that  the  fire  which  destroyed  the  barn,  in  which 
at  the  time  were  the  horses  and  wagon  of  the  plaintiff,  was 
the  work  of  an  incendiary,  and  that  it  was  set  in  the  hay  loft, 
to  which  communication  was  had  through  a  window  of  the 
barn  opening  into  an  alley  in  the  rear,  which  connected  two 
streets.  This  window  had  been  left  open  for  several  weeks^ 
and  during  this  time  lumber  was  piled  against  the  barn,  so 
that  a  person  could  easily  climb  upon  it  and  enter  the  loft 
through  the  open  window.  The  court  submitted  to  the  jury 
the  question  whether  the  defendant,  in  leaving  the  door  of 
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the  loft  open,  was,  under  the  circumstances,  chargeable  with 
negh'gence,  and  ruled,  in  substance,  that  if  the  jury  should 
find  that  this  was  a  negligent  act  which  contributed  to  occa- 
sion an  incendiary  firing  of  the  barn,  the  defendant  was  liable 
for  the  loss  sustained  by  the  plaintiff. 

The  omission  on  the  part  of  a  bailee  to  use  due  care  in 
protecting  the  property  intrusted  to  him  subjects  him  to 
liability  for  loss  or  injury  resulting  from  such  omission  ;  and 
he  is  not  exempted  from  responsibility,  although  the  goods 
have  been  lost  by  the  felony  of  a  third  person,  if  his  negligence 
furnished  the  occasion  and  opportunity  for  its  commission. 

In  Coggs  v.  Benuird  (2  Ld.  Raymond,  909)  Lord  Holt,  in 
considering  the  second  sort  of  bailment  enumerated  by  him, 
viz.,  commodaticmy  says  :  "  But  if  the  bailee  put  his  horse  in 
his  stable,  and  he  were  stolen  from  thence,  the  bailee  shall 
not  be  answerable  for  him ;  but  if  he  or  his  servant  leave 
the  house  or  stable  doors  open  and  the  thieves  take  the  oppor- 
tunity of  that  and  steal  the  horse,  he  will  be  chargeable ; 
because  the  neglect  gave  the  thieves  the  occasion  to  steal 
the  horse."  (See  also  Dcmney  v.  Richardson^  3  E.  &  B., 
165;  Sohwerin  v.  McKie,  51  N.  Y.,  180.)  Thefts  and  burg- 
laries are  the  frequent  causes  of  the  loss  of  goods,  and  a  bailee 
may  reasonably  be  required  to  take  notice  that  the  desire  to 
obtain  them  is  an  inducement  to  the  commission  of  crime, 
and  to  act  in  view  of  this  fact,  and  exercise  due  care  to  pro- 
tect them  from  thieves  and  burglars.  If  the  horses  of  the 
plaintiff  had  been  stolen  from  the  bam  of  the  defendant  and 
his  liability  depended  upon  the  existence  of  negligence  on 
his  part,  on  proof  that  the  doors  were  left  unlocked  and  open, 
and  that  no  means  had  been  taken  to  watch  or  guard  the 
barn,  it  would  be  for  the  jury  to  say  whether,  under  the  cir- 
cumstances, he  was  guilty  of  negligence.  It  must  be  admit- 
ted that  the  fact  that  the  window  of  the  hay  lofb  was  left 
open,  and  that  the  barn  was  accessible  from  the  alley,  is  not 
very  strong  evidence  of  negligence.  The  crime  of  incen- 
diarism is  much  less  frequent  than  theft  or  robbery  and  is 
prompted,  ordinarily,  by  different  motives.    But  we  canno* 
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say  that  the  fact  proved  furnished  no  evidence  upon  the  ques- 
tion of  negligence.  Negligence  is  usually  a  question  of  fact 
and  not  of  law.  The  jury  understood  the  condition  and  the 
location  of  the  premises,  and  as  practical  men  could  judge 
whether  proper  care  required  the  defendant  to  keep  the  win- 
dow of  the  loft  closed,  as  a  protection  against  incendiaries, 
who  might  from  wantonness,  revenge  or  other  motive,  upon 
opportunity  offered,  set  fire  to  the  premises.  I  am  of  opin- 
ion, therefore,  that  the  question  of  the  defendant's  negligence 
was  a  question  of  fact  and  not  of  law,  and  was  properly  sub- 
mitted to  the  jury,  and  that  negligence  on  the  part  of  an  inn- 
keeper in  omitting  precautions  which  a  reasonable  and  pru- 
dent man  ought  to  take  to  guard  against  an  incendiary  fire,  is 
such  negligence  as  will  deprive  him  of  the  benefit  of  the  stat- 
ute. The  loss  or  destruction  of  the  property  of  the  guest 
does  not  in  that  case  occur  without  the  innkeeper's  fault  or 
negligence.  Negligence  which  precedes  and  facilitates  the 
commission  of  the  crime,  is  as  much  within  the  statute  as 
the  negligent  omission  to  protect  and  remove  the  property 
of  the  guest  after  the  fire  had  commenced.  Whether  the  fire 
was  incendiary,  or  accidental,  or  negligent  merely,  was  a  mate- 
rial question  on  the  trial.  There  was  no  direct  evidence  as 
to  how  it  originated.  Circumstances  were  proved  on  the 
part  of  the  defendant  which  would  have  justified  the  jury  in 
finding  tliat  it  was  the  work  of  an  incendiary.  The  fire 
occurred  between  nine  and  ten  o'clock  in  the  evening ;  the 
night  was  rainy  and  the  fire  was  first  discovered  near  the 
window  of  the  loft,  and  it  was  shown  that  two  persons,  not 
recognized  or  identified,  ran  out  of  the  alley  from  near  the 
barn,  just  after  the  fire  commenced,  and  disappeared.  The 
alarm  of  fire  had  then  been  given  and  they  were  in  a  position 
to  have  heard  it.  Witnesses  testified  to  appearances  indi- 
cating that  kerosene,  or  some  other  combustible  fluid,  had 
been  put  upon  the  floor  of  the  barn.  The  defendant  and  his 
servants  arid  the  tenant,  who  occupied  a  part  of  the  building, 
testified  that  the  fire  was  not  produced  by  their  act  or  neg- 
lect.     The  plaintiff*  controverted  the  fact,   alleged   by  the 
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defendant,  that  the  fire  was  the  work  of  an  incendiary.  The 
evidence  as  to  the  suspicions  conduct  of  the  two  men  was  not 
denied,  bnt  evidence  was  given  on  the  part  of  the  plaintiff 
tending  to  contradict  the  testimony  of  the  defence  as  to  the 
presence  of  kerosene  or  other  burning  fluid  on  the  barn 
floor;  and  one  of  the  plaintiff's  witnesses  testified  that 
the  defendant's  hostler  was  accustomed  to  smoke  in  the 
barn,  and  that  he  saw  him,  about  eight  o'clock  on  the 
night  of  the  fire,  lying  on  the  bedding  in  one  of 
the  rear  stalls  smoking  a  pipe,  and  reading  by  the  light  of  a 
lamp.  It  appears  sufliciently  from  this  reference  to  the  evi- 
dence that  the  character  of  the  fire,  whether  incendiary  or 
not,  was  sharply  contested.  Each  party  has  the  right  to  show 
any  circumstance  in  support  of  his  theory  as  to  the  origin  of 
the  fire,  which  legitimately  tended  to  establish  it. 

The  defendant  called  one  Trenchard  as  a  witness,  and  offered 
to  show  by  him  that  on  the  next  street  west,  within  forty  rods 
of  the  bam  which  was  burned,  an  attempt  was  made  during 
the  same  night  to  fire  a  building,  at  a  point  where  the  build- 
ings were  close  and  compact,  and  that  kerosene,  paper  and  other 
combustibles  were  used  in  the  attempt.  This  evidence  was 
objected  to  as  immaterial,  and  it  was  excluded  by  the  judge. 
I  am  of  opinion  that  the  evidence  offered  was  admissible. 
The  offer  was  to  show  an  actual  attempt  on  the  same  rfight 
to  burn  another  building  in  the  same  village,  by  the  use  of 
similar  means,  as  the  evidence  on  the  part  of  the  defendant 
tended  to  show,  were  used  in  firing  the  barn. 

The  fact  in  issue,  to  which  this  evidence  related,  was  whether 
the  defendant's  barn  was  fired  by  an  incendiary.  If  there 
had  been  a  series  of  incendiary  fires  in  that  village  previous 
to  and  near  the  time  of  the  fire  in  question,  could  not  this 
fact  have  been  shown  in  aid  of  the  defence!  It  cannot  be 
denied  that  in  connection  with  the  other  circumstances  proved, 
it  would  have  produced  upon  the  mind  a  strong  conviction 
that  the  fire  in  the  defendant's  bam  was  also  caused  by  an 
incendiary. 

The  proof  offered  was  not  merely  of  facts  tending  to  estab- 
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lish  a  presnmptioD,  that  an  attempt  to  fire  another  building 
on  the  same  night  had  been  made,  but  of  an  attempt  made, 
which  failed.  There  was  here  no  uncertainty  as  to  the  col- 
lateral fact  sought  to  be  proved,  and  if  the  fact  had  been 
admitted  that  incendiaries  were  at  work  in  another  place  in 
the  village  on  the  same  night  it  would  have  had  a  direct  and 
material  bearing  upon  the  question  as  to  the  character  of  the 
fire  which  destroyed  the  barn. 

This  is  not  the  case  of  the  trial  of  a  person  charged  with 
the  crime  of  arson  in  burning  the  barn.  If,  on  such  a  trial, 
it  was  sought  to  show,  as  an  independent  and  disconnected 
fact,  that  the  prisoner  on  the  same  night  attempted  to  burn 
another  building  in  the  same  village,  it  would  be  inadmissible 
under  the  general  rule  that  on  the  trial  of  a  prisoner  for  one 
crime,  proof  cannot  be  given  that  he  had  committed  another. 
There  are  some  well  known  exceptions  to  this  rule  when  the 
object  is  to  show  the  qiu>  animoy  as  to  the  transaction  on  trial. 
But  in  investigating  in  a  civil  suit  a  question  depending  solely 
upon  circumstantial  evidence,  it  would,  I  think,  be  holding 
too  strict  a  rule  to  refuse  evidence  such  as  Was  offered  in  this 
case,  which  is  connected  with  the  principal  fact  by  circum- 
stances which  naturally  tend  to  establish  it. 

There  is  no  fixed  and  definite  rule  by  which  it  can  be  deter- 
mined whether  a  collateral  fact  is  so  remote-  as  to  be  inad- 
missible to  support  the  principal  fact  sought  to  be  established. 
The  question  must,  to  a  considerable  extent,  be  decided  in 
each  case,  on  its  own  circumstances,  and  we  are  of  opinion  that 
the  proof  offered,  to  which  we  have  referred,  ought  to  have 
been  admitted. 

The  judgment  should  be  reversed  and  a  new  trial  ordered. 

All  concur. 

Judgment  reversed. 
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The  Atlantic  and  Pacific  Telegraph  Company,  ReBpond- 
ent,  V.  James  A.  Barnes  et  al.,  Appellants. 

The  sureties  upon  a  bond  given  by  an  employe  to  his  employer,  conditioned 
that  the  former  will  faithfully  account  for  all  moneys  and  property  of 
the  latter  coming  to  his  hands,  are  not  discharged  from  subsequent  lia- 
bility by  an  omission  on  the  part  of  the  employer  to  notify  them  of  a 
default  on  the  part  of  their  principal  known  to  the  employer,  and  a 
continuance  of  the  employment  after  such  default,  in  the  absence  of 
evidence  of  fraud  and  dishonesty  on  the  part  of  the  employe. 

It  seemgy  that  the  rule  is  otherwise  where  the  default  is  of  a  nature  indi- 
'  eating  want  of  integrity  in  the  employe,  and  this  is  known  to  the 
employer. 

(Argued  February  16,  1876;  decided  March  21, 1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York  in  favor  of  plaintiff,  entered 
upon  an  order  denying  a  motion  for  a  new  trial  and  directing 
judgment  upon  a  verdict.    (Reported  below,  7  J.  &  S.,  40.) 

This  action  was  upon  a  joint  and  several  bond  executed  by 
defendafits  to  the  plaintiff  upon  the  employment  by  the  latter 
of  defendant  William  E.  Barnes. 

The  bond  was  conditioned,  among  other  things,  that 
said  Barnes  should  *' faithfully  account  for  all  moneys  and 
property  belonging  to  said  Atlantic  and  Pacific  Telegraph 
Company  which  shall  come  to  his  hands,  whether  the  same 
shall  be  paid  or  delivered  to  him  by  said  Atlantic  and  Pacific 
Telegraph  Company  to  be  disbursed  or  used  for  its  account, 
or  shall  be  received  by  him  from  other  persons  for  the  use 
and  benefit  of  said  Atlantic  and  Pacific  Telegraph  Company, 
or  shall  come  to  his  hands  in  any  other  manner." 

The  bond  in  question  was  executed,  and  Barnes  entered 
into  the  employment  of  defendant,  December  22,  1873.  It 
was  admitted  on  the  trial,  that  on  January  30,  1874,  Barnes 
was  in  default  to  the  plaintiff  in  the  sum  of  fifteen  dollars 
and  ninety-two  cents,  of  which  plaintiff  had  knowledge,  but 
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did  Dot  notify  the  sureties,  and  continued  Barnes  in  its 
employ  until  March  24,  1874,  when  he  was  discharged.  His 
default  at  that  time  amounted  to  $269.67. 

A  motion  on  the  part  of  defendants  to  dismiss  the  com- 
plaint was  denied,  and  the  court  directed  the  jury  to  find  a 
verdict  for  the  plaintiflE  for  the  full  amount.  Defendants  duly 
excepted.     A  verdict  was  rendered  accordingly. 

Exceptions  were  ordered  to  be  heard  at  first  instance  at 
General  Term. 

Samuel  Hand  for  the  appellants.  Defendants  were  dis- 
charged from  all  liability  upon  their  bond  after  their  princi- 
pal's default  had  been  discovered  bj'  his  employer,  he  having 
retained  him  in  his  employ.  {HaUston  v.  Mathews,  10  C.  & 
F.,  934 ;  Phillips  v.  FoxaU,  L.  R.,  7  Q.  B.,  666 ;  Sanderson 
V.  Asten,  L.  R.,  8  Eq.,  83 ;  Story  Eq.  Jur.,  324-826 ;  2  Vem., 
618;  3Eng.,  272;  11  Am.,  237;  De  Colyer  on  Guar,  and 
Sec.  [5th  Am.  ed.],  434 ;  Graves  v.  JVat.  Bk,,  10  Bush  [Ky.], 
23.)  There  was  an  implied  covenant  on  the  part  of  the 
employer  with  defendants  that  he  would  use  ordinary  care 
and  diligence  during  the  employment  of  their  principal. 
(Fell  on  Guar,  and  Sur.,  229.)  PlaintiflF's  admissions  were 
enough  to  discharge  defendants  from  all  liability  after  the 
first  default.  (2  Vern.,  518  ;  3  Eng.  R.,  272  ;  L.  R.,  7  Q.  B,, 
66  ;  L.  R.,  8  Eq.,  73  ;  Burgess  v.  JEve,  L.  R.,  13,  450,  458 ; 
Hunt  V.  Roberts^  45  N.  Y.,  696 ;  2  Pars,  on  Con.,  31 ;  Ress 
V.  Berrington,  2  Ves.  Jr.,  540;  Burge  on  Suretyship,  263; 
TS^es.,  20;  7  Hill,  250;  9  01.  &  F.,  1,  45,  47;  Fell  on 
Guar,  and  Sur.,  449,  518.) 

Charles  Edward  Souther  for  the  respondent.  Nothing  in 
plaintiffs  admissions  constituted  a  defence  to  the  action. 
{People  V.  Bemer,  13  J.  R.,  383 ;  AW.  D,  Oh.  v.  Tedder, 
14  Wend.,  165 ;  Looney  v.  Hughes^  26  N.  Y.,  522  ;  Schroejh 
pell  V.  Shaw,  3  id.,  446;  Remsen  v.  Beehnan^  25  id.,  552, 
557 ;  B.  R.  Bk.  v.  Page,  44  id.,  453 ;  McKenzte  v.  Ward, 
58  id.,  541 ;  P.  and  O.  R.  R.  Co.  v.  Sohaeffer,  59  Penn.,  356.) 
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Miller,  J.  This  action  was  upon  a  bond  executed  by  the 
defendants  for  the  benefit  of  one  of  them,  who  was  an  employe 
of  the  plaintiiF.  About  one  month  after  the  bond  was  given, 
the  principal  was  in  default  for  a  small  amount,  of  which  the 
plaintiff  had  knowledge.  He  did  not  notify  the  sureties  of 
such  default,  but  continued  to  employ  the  principal  until  the 
default  had  increased  to  the  amount  claimed  in  the  complaint. 
It  is  insisted  that  the  failure  of  the  plaintiff  to  give  such 
notice  exonerated  the  sureties  from  liability  for  any  subse- 
quent defalcation  or  dishonesty  of  the  principal  during  his 
continuance  in  plaintiff's  service,  and  that  by  reason  of  this 
neglect  they  were  discharged  from  liability.  The  principle 
contended  for  is  not  without  sanction,  and  the  question  to  be 
determined  here  is  to  the  application  of  certain  established 
rules,  and  the  adjudications  of  the  courts  to  the  facts  pre- 
sented upon  this  appeal. 

Judge  Stoby,  in  hiB  work  on  Equity  Jurisprudence  (§  324), 
lays  down  the  rule  that  "  any  concealment  of  material 
facts,  or  any  express  or  implied  misrepresentation  of  such 
facts,  or  any  undue  advantage  taken  of  the  surety  by  the 
creditors,  either  by  surprise  or  by  withholding  proper  infor- 
mation, will  undoubtedly  furnish  sufiicient  ground  to  inval- 
idate the  contract."  The  English  authorities,  especially 
those  of  a  recent  date,  go  very  far  to  uphold  the  position 
that  the  employer  is  bound  to  notify  those  who  have 
become  guarantors  for  the  faithful  discharge  of  the  duties 
which  the  employe  has  assumed  to  perform,  of  any  defal- 
cation or  dishonesty  on  the  part  of  the  latter,  as  will  be  seen 
by  a  brief  reference  to  some  of  the  leading  cases.  In  Railton 
V.  Mathews  (10  Clark  &  F.  [House  of  Lords  Cases],  934), 
an  action  was  instituted  to  avoid  a  bond  executed  for  the 
fidelity  of  a  commission  agent  to  his  employers,  upon  the 
ground  of  concealment  of  material  circumstances  affecting 
the  agent's  credit  prior  to  the  date  of  the  bond,  and  which  if 
communicated  to  the  surety  would  have  prevented  him  from 
undertaking  the  obligation,  and  it  was  laid  down,  that  mere 
non-communication  of  circumstances  affecting  the  situation 
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of  the  parties,  material  for  the  surety  to  be  acquainted  within 
the  knowledge  of  the  person  obtaining  tlie  surety  bond  was 
undue  concealment,  though  not  willful  or  intentional,  or  with 
a  view  of  any  advantage  to  himself.  In  this  case  the  conceal- 
ment alleged  was  prior  to  the  execution  of  the  bond,  and 
hence  it  bears  a  different  aspect  than  if  the  facts  concealed 
had  transpired  after  the  bond  had  been  executed. 

In  Phillips  V.  FoxM  (L.  R.,  7  Q.  B.,  666),  where  there 
was  a  continuing  guaranty  of  the  honesty  of  a  servant,  it  was 
held  that  if  the  master  discovers  that  the  servant  has  been 
guilty  of  dishonesty  in  the  course  of  the  service,  and  instead 
of  dismissing  the  servant  he  chooses  to  continue  him  in  his 
employ  without  the  knowledge  and  consent  of  the  surety, 
express  or  implied,  he  cannot  afterward  have  recourse  to  the 
surety  to  make  good  any  loss  which  may  arise  from  the  dis- 
honesty of  the  servant  during  his  subsequent  service.  A 
later  case,  Sander807i  v.  Aaton  (L.  R.,  8  Exch.,  73),  upon  the 
authority  ot  Phillips  v.  Poxall,  upholds  substantially  the  same 
principle.  (See,  also.  Burgess  v.  £hey  L.  R.,  13  Eq.,  450, 
458  ;  Montague  v.  Tidcornbe^  2  Vern.,  518.) 

The  early  adjudicated  cases  in  this  State  have  not  gone  to 
the  extent  of  the  rule  laid  down,  perhaps  for  tlie  reason  that 
no  case  of  palpable  dishonesty,  known  to  the  employer,  was 
actually  presented  which  required  the  courts  to  determine  the 
precise  question  whether  notice  was  demanded  under  such 
circumstances.  It  is  not  necessary  to  examine  them  in  detail, 
as  those  as  well  as  other  cases  bearing  on  the  question  are 
fully  considered  and  sharply  criticised  in  the  opinion  of  Judge 
Folgeb,  in  McKecknie  v.  Ward  (58  N.  Y.,  541).  In  that 
case  an  action  was  brought  upon  a  bond  in  the  penalty  of 
$2,000,  conditioned  for  the  performance  by  the  principal  of  a 
contract  between  him  and  the  plaintiffs,  which  was  recited  in 
the  bond,  and  it  was  held  that  a  contract  of  suretyship  for  the 
performance,  by  a  vendee,  of  a  continuing  agreement  of 
purchase  and  sale,  by  which  goods  purchased  from  time 
to  time,  as  required,  are  to  be  paid  for  at  stated  periods, 
is  not  discharged  by  mere  forbearance  on  the  part  of  the 


1876.]   Atlantic  and  Pacific  Tkl.  Co.  v.  Barnes  et  al.      389 

Opinion  of  the  Court,  per  Miller,  J. 

vendor,  to  enforce  payment  as  provided  for  by  the  con- 
tract, without  a  binding  agreement  for  the  extension 
of  time.  It  was  there  said  that  mere  indulgence  of  the 
creditor  in  such  a  case  was  not  enough  to  discharge 
the  surety ;  that  beyond  the  bare  neglect  of  the  creditor  to 
enforce  payment,  there  must  be  some  connivance  or  gross 
negligence  amounting  to  willful  shutting  of  the  eyes  to 
fraud.  The  case  was  distinguished  from  PhUlips  v.  JPoxall 
and  Sanderson  v.  Aston  {suprcC)^  as  those  related  to  master  and 
servant,  and  the  obligation  incurred  was  that  there  should  be 
no  breach  of  duty,  and  for  the  honesty  of  the  principal.  If, 
in  such  a  case  as  the  one  last  cited,  connivance  and  gross  neg- 
ligence will  discharge  the  surety,  it  would  seem  that  quite  as 
strong  reasons  exist  for  discharging  sureties  where  it  is  known 
to  the  master  that  the  servant  has  been  dishonest,  and  has 
appropriated  to  his  own  use  funds  which  he  has  received  by 
virtue  of  his  employment,  and,  with  full  knowledge  of  such  a 
dereliction  of  duty,  continues  to  allow  such  servant  an  oppor- 
tunity to  increase  his  defalcation.  Such  conduct  of  the 
master  would  be  a  clear  violation  of  the  rule  which  obligates 
him  to  do  no  act  which  would  injure  or  impair  the  liability  of 
the  sureties. 

The  bond  executed  by  the  defendants  in  this  case  provided 
that  the  principal  should  faithfully  account  for  all  moneys 
and  property  which  should  come  to  his  hands,  and  the  admis- 
sion made  upon  the  trial  shows  that  he  was  in  default  to  the 
knowledge  of  the  plaintiff,  and  no  notice  given  of  said  default 
to  the  sureties.  The  nature  of  such  default  and  how«  or 
under  what  circumstances  it  arose,  is  not  proved,  and  we  are 
left  to  inference  to  determine  its  origin  and  real  character. 
In  Phillips  V.  Foxall  {supra)  and  kindred  cases,  the  dishon- 
esty of  the  servant  was  conceded,  and  no  question  was  pre- 
sented as  to  that  fact.  While  here  it  is  not  entirely  manifest 
that  the  default  was  occasioned  by  dishonesty,  perhaps 
temporary  absence,  sickness  or  some  unavoidable  accident 
may  have  prevented  an  accounting  by  the  principal,  and 
delayed  payment  of  the  amount  in  arrears,  and  it  may  be 
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accounted  for  on  the  assumption  that  there  was  no  breach  of 
honesty  or  want  of  integrity  on  the  part  of  the  servant.  If 
the  default  of  the  principal  was  merely  casual,  and  without 
fraud  or  dishonesty,  then,  within  the  rules  laid  down,  there 
was  no  concealment  of  material  facts,  or  suppression  of  proper 
information,  which  rendered  the  contract  of  the  sureties 
invalid.  Where  such  a  defence  is  interposed  the  proof  should 
be  reasonably  dear  that  the  delinquency  was  caused  by  dis- 
honest conduct  or  a  gross  violation  of  the  obligations  imposed 
by  the  bond.  We  think  that  there  is  a  want  of  evidence  in 
this  respect,  and,  for  this  reason,  the  court  was  right  in  deny- 
ing the  motion  to  dismiss  the  complaint,  and  in  directing  a 
verdict  for  the  plaintiff. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Allen  and  Eabl,  JJ.,  not  voting. 

Judgment  affirmed. 


Jaoob  Levy  et  al.,   Respondents,  v.   Caleb  A.   Bubobss, 

Appellant. 

Where,  upon  failure  of  one  party  to  perfonn  his  contract  within  the  time 
specified,  the  time  is  extended  upon  a  certain  condition,  a  performance 
of  the  condition  is  requisite  to  enable  the  party  to  avail  himself  of  the 
extension. 

Defendant  contracted  to  purchase  of  plaintifis  certain  railroad  bonds 
indorsed  by  the  State  of  A.,  to  be  delivered  and  paid  for  at  a  specified  time 
and  place.  Defendant  attended  at  Ihe  time  and  place  to  receive  the  bonds, 
but  plaintiffs  were  unable  to  perform.  Defendant  informed  plaintiffs 
that  they  could  deliver  within  a  certain  time  to  his  brokers,  M.  &  T., 
bonds,  the  indorsements  upon  which  were  signed  by  the  governor 
of  A.  00  gowTMT ;  said  brokers  were  authorized  to  receive 
and  pay  for  the  bonds  if  so  signed,  but  not  otherwise.  Plaintiff 
had  contracted  with  H.  for  the  bonds,  who  offered  bonds,  a  por- 
tion of  which  were  signed  by  the  governor,  but  without  the  addi- 
tion of  his  name  of  office.  H.  allowed  plaintiff  to  take  the  bonds 
to  tender  to  M.  &  T.,  under  an  agreement  that,  if  accepted,  plain- 
tiff would  accept  them  as  a  good  delivery  on  the  contract  of  H.  The 
bonds  were  tendered  within  the  time,  but  M.  &  T.  refused  to  accept 
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because  not  indorsed  as  prescribed,  and  tbe  bonds  were  returned  to  H. 
In  an  action  upon  the  contract,  hdd,  that  by  the  failure  of  plaintiffs  to  i>er- 
form  at  the  Ume  agreed  upon,  defendant  was  discharged  unless  he 
waived  his  right  or  extended  the  time;  that  to  avail  themselves  of  the 
extension  plaintiffs  were  bound  to  comply  with  the  condition  imposed, 
and  a  tender  of  bonds  of  a  different  description,  although  the  indorse- 
ment was  a  valid  indoisement  of  the  State,  was  insufficient;  also,  that 
a  tender  to  M.  &  T.  of  bonds,  which,  as  plaintiffs  knew  they  were  not 
authorized  to  accept,  was  not  equivalent  to  a  tender  to  defendant. 
Levy  y.  Burgess  (6  J.  &  S.,  431)  reversed. 

(Argued  Febniaxy  17, 1876;  decided  March  21,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York  affirming  a  judgment  in  favor 
of  plaintiffs,  entered  upon  a  verdict.  (Reported  below,  6  J. 
&  S.,  431.) 

This  action   was   brought  upon   the  following   contract, 

signed  by  defendant : 

"New  York,  Augvst  28,  1872. 
'*  $20,000. 

"  I  have  bought  of  Levy  &  Borg  twenty  thousand  dollars 

of  Alabama  and  Chattanooga  railroad  first  mortgage  eight 

per  cent  bonds,  indorsed  by  the  State  of  Alabama,  numbers 

to  run  below  four  thousand,  July,  1872,  coupons  on,  at  eighty 

and  one-half  cents  on  the  dollar,  payable  and  deliverable  in 

thirty  days  from  date,  fixed  ^  flat,'  with  interest  at  the  rate 

of        per  cent  per  annum,  either  party  having  the  right  to 

call  for  deposits  of  ten  per  cent  during  the  pendency  of  this 

contract. 

"  C.  A.  BURGESS." 

The  parties  agreed  upon  the  time  and  place  of  performance, 
to  wit,  12  o'clock,  at  noon,  at  plaintiffs'  office.  Defendant's 
evidence  was  to  the  effect  that  upon  the  day  when  the  con- 
tract matured,  at  the  hour  fixed,  he  called  at  plaintiffs'  office 
to  receive  and  pay  for  the  bonds ;  he  was  informed  by  one  of 
the  defendants  that  they  had  not  got  the  bonds ;  that  the  per- 
son from  whom  they  bought  had  tendered  bonds  which  they 
had  refused  to  accept,  because  they  were  not  properly  indorsed 
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by  the  State  of  Alabama,  the  governor  of  that  State  not 
having  signed  the  indorsement  as  governor,  but  only  in  his 
own  name.  Defendant  called  again  at  one  o'clock  and  was 
informed  the  plaintiffs  had  not  the  bonds.  He  then  told 
them  that  they  might,  up  to  quarter  past  two,  deliver  the 
bonds  to  Meserole  &  Trumbull,  defendant's  brokers,  if  they 
were  signed  by  the  governor  as  governor.  Said  firm  were 
authorized  by  defendant  to  accept  and  pay  for  the  bonds  if  so 
signed,  but  not  otherwise.  Plaintiffs  had  contracted  with 
one  Hoenig  for  the  bonds.  The  indorsements  upon  a  portion 
were  as  follows': 

"  In  pursuance  of  certain  acts  of  the  general  assembly  of 
the  State  of  Alabama,  namely,  an  act  approved  February  19, 
1867,  entitled  'An  act  to  establish  a  system  of  internal 
improvements  in  the  State  of  Alabama,'  and  an  act  approved 
September  22,  1868,  entitled  '  An  act  to  amend  the  law  to 
establish  a  system  of  internal  improvements  in  the  State  of 
Alabama,'  and  an  act  approved  November  17,  1868,  entitled 
'An  act  relating  to  the  Willis  Valley  Kailroad  Company,  and 
the  North-east  and  South-west  Alabama  Kailroad  Company.' 

"The  State  of  Alabama  hereby  indorses  this  bond,  and 
becomes  liable  for  the  payment  of  the  principal  and  interest 
thereof,  the  Alabama  and  Chattanooga  Tlailroad  Company 
having  complied  with  the  conditions  upon  which  the  under- 
signed, goveraor  of  the  State  of  Alabama,  is  required,  on  the 
part  of  the  State,  to  give  such  indorsement. 

"In    witness  whereof,  the  undersigned,  governor  of  the 
State  of  Alabama,  has  hereto  set  his  hand,  and  caused 
[l.  b.]  to  be  affixed  hereto  the  seal  of  the  State  of  Alabama, 
this  first  day  of  January,  a.  d.  1869. 

«  W.  H.  SMITH." 

Plaintiffs  agreed  to  accept  them  if  accepted  by  Meserole  & 
Trumbull,  and  Hoenig,  upon  this  agreement,  authorized  a 
tender  of  them,  and  went  with  one  of  plaintiffs,  about  two 
o'clock,  to  the  office  of  said  brokers  for  that  purpose,  where 
a  tender  was  made,  but  they  refused  to  accept  because  not 
sig^ned  as  required  by  defendant's  instructions  to  them,  which 
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they  stated  as  the  reason  for  refusal.  The  bonds  were  handed 
back  to  Hoenig,  who  retained  them  until  October  seventh,  when 
they  were  taken  by  plaintiffs.  The  bonds  were  subsequently 
sold  at  a  price  below  the  contract-price,  and  this  action  was 
brought  to  recover  the  deficiency. 

At  the  close  of  the  evidence,  defendant's  counsel  moved  to 
dismiss  the  complaint,  on  the  ground  that  no  tender  had  been 
proved,  which  motion  was  denied,  and  said  counsel  duly 
excepted.  Said  counsel  requested  the  court  to  submit  to  the 
jury  the  question,  among  others,  whether  a  tender  had  in 
fact  been  made.  This  request  was  denied,  and  the  court 
directed  a  verdict  for  plaintiffs  for  the  amount  of  the  defi^ 
ciency,  to  which  defendant's  counsel  duly  excepted. 

Theran,  Q.  Strong  for  the  appellant.  A  tender  of  bonds 
by  plaintiffs  on  September  27,  1872,  was  necessary  to  estab- 
lish a  cause  of  action.  {NeUon  v.  Plimp.  F.  P.  E.  Co.^  55 
N.  T.,  480;  WUliama  v.  Healy,  3  Den.,  363;  Baker  v. 
ffiggim,  21  N.  T.,  397;  2  Smith's  L.  0.,  8 ;  Glazebrook  v. 
Woodroijo,  6  T.  R.,  366.)  The  tender  made  was  not  good 
because  plaintiffs  did  not  own  or  have  possession  of  any  bonds 
to  tender.  {Champion  v.  Jmlyn^  44  N.  Y.,  663 ;  Kortright 
V.  Cody,  21  id.,  343,  354 ;  Hume  v.  People,  8  East,  168 ; 
Bkl/yn.  Bk,  v.  Degraw^  23  Wend.,  342 ;  Wilder  v.  Seelye,  8 
Barb.,  408 ;  Knight  v.  Beach,  7  Abb.  Pr.  [N".  S.],  241.)  The 
court  erred  in  excluding  evidence  to  show  that  the  contract 
was  made  with  reference  to  bonds  signed  by  *'  W.  H.  Smith, 
governor,"  and  no  others.  {Fredand  v.  Burt,  1  T.  R.,  201 ; 
Greenl.  on  Ev.,  §  286 ;  Cary  v.  Thompson,  1  Daly,  35 ; 
Frenchy,  Garhart,  1  N.  T.,  96,  102;  Moore  v.  Meacham,  10 
id.,  207,  211 ;  CheeUr  v.  Bk,  of  Kingston,  16  id.,  836 ; 
Hinneman  v.  lioserhaok,  39  id.,  98 ;  Field  v.  Munson,  47 
id.,  221.) 

S.  Sidney  Smith  for  the  respondents.     The  proceedings  for 
the  sale  of  the  bonds  and  the  sale  were  regular.    Plaintiffs  were 
not  obliged  to  give  defendant  notice.    (Dustan  v.  MoAndrew^ 
SiCKBLS. — ^VoL.  XIX.         60 
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44  N.  T.,  72 ;  10  Bosw.,  130 ;  Sayden  v.  DemeU,  58  N,  T., 
426 ;  Pollen  v.  Ze  Roy^  80  id.,  649 ;  LewU  y.  Oreider,  49 
Barb.,  606.)  The  tender  of  the  bonds  was  sufficient.  {Cham/' 
pi&n  V.  JosJyn^  44  N.  Y.,  653.)  Defendant,  having  declined 
the  tender  and  stated  the  ground  of  his  refusal,  is  bound 
thereby,  and  cannot  now  claim  an  advantage  from  any  other 
alleged  informality.  (Benj.  on  Sales  [1st  Am.  ed.],  §  716; 
Caarman  v.  Puliz^  21  BT.  Y.,  547,  561 ;  Gotdd  v.  Bamka^  8 
Wend.,  562.) 

Andrews,  J.  The  contract  between  the  parties  was 
mutual,  and  it  was  to  be  performed  by  each  at  the  same 
time.  The  plaintiffs  bonnd  themselves  to  deliver  the  bonds 
on  the  day  named  in  the  contract,  and  the  defendant,  at  the 
same  time,  was  to  pay  the  purchase-price.  The  parties, 
after  the  contract  was  made  and  before  its  maturity,  fixed 
upon  an  hour  when  they  would  meet  at  the  office  of  the 
plaintiffs,  on  the  day  the  contract  matured,  to  perform  it. 
This  became  a  part  of  the  agreement  between  them  and  had 
the  same  force  and  effect  as  if  the  particular  time  and  place 
of  performance  had  been  named  in  the  original  contract. 
{Frwachoi  v.  Leach^  5  Cow.,  506 1  Davis  v.  TalcoUj  14  Barb., 
612.)  The  plaintiffs,  therefore,  in  order  to  recover  against 
the  defendant,  were  bound  to  show  a  performance  of  the  con- 
tract  on  their  part,  by  delivering  or  tendering  the  bonds  to 
the  defendant  at  the  time  and  place  appointed,  or  that  per- 
formance at  that  time  was  prevented  or  waived  by 
the  defendant.  (  Williams  v.  Healey^  3  Den.,  363  :  Nelson  v. 
Plimpton  Fire  Proof  Elevating  Co.,  55  N.  Y.,  480.)  The 
judge,  on  the  trial,  directed  a  verdict  for  the  plaintiffs,  and 
the  propriety  of  this  direction  is  to  be  tested  by  assuming 
that  the  jury  would  have  found  the  contested  facts  in  favor 
of  the  defendant.  The  defendant  testified  —  and  in  this 
respect  there  is  no  serious  discrepancy  between  his  testimony 
and  the  plaintiff's  —  that  he  went  to  the  plaintiffs'  office  at 
the  hour  appointed,  on  the  day  the  contract  matured,  to 
receive  and  pay  for  the  bonds,  and  was  informed   by  the 
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plaintiffs  that  thej  liad  not  yet  recoived  tbein.  The  plaiDtiffs, 
when  the  contract  was  made,  did  not  own  the  bonds  they 
agreed  to  sell,  but  they  afterwards  contracted  to  purchase  them 
of  one  Koenig,  to  enable  them  to  perform  their  contract  with 
the  defendant.  The  plaintiffs^  contract  was  to  deliver  bonds 
of  "  The  Alabama  and  Chattanooga  Railroad,"  indorsed  by 
the  State  of  Alabama.  They  informed  tlie  defendant,  at  the 
interview  referred  to,  that  the  person  from  whom  they  had 
bought  the  bonds,  had  tendered  bonds  on  his  contract  which 
they  had  refused  to  accept,  the  objection  being  that  a  part  of 
them  were  not  properly  indorsed  by  the  State  of  Alabama, 
for  the  reason  that  the  governor  of  that  State  had  not  signed 
the  indorsement  as  governor,  but  in  his  own  name,  without 
adding  his  official  designation.  The  General  Term  was  clearly 
right  in  holding  that  this  objection  was  not  well  founded, 
and  that  the  indorsement  was  the  act  and  contract  of  the 
State.  The  instrument  of  indorsement  purports  to  bind 
the  State ;  it  refers  to  the  acts  of  assembly  under  which  the 
indorsement  by  the  governor  on  the  part  of  the  State  was 
authorized.  The  in  testimonium  clause  recites  that :  "  The 
undersigned,  governor  of  the  State  of  Alabama,  has  hereto 
set  his  hand  and  caused  to  be  affixed  hereto  the  seal  of  the 
State  of  Alabama,"  etc.,  and  the  seal  of  the  State  was  affixed. 
It  was  the  obligation  of  the  State,  and  not  of  the  person 
whose  name  was  signed  to  it,  and  the  addition  of  his  name  of 
office  to  his  signature  was  unnecessary. 

Delivery  of  bonds  indorsed  in  this  form  would  have  been 
a  good  delivery  under  the  contract  with  the  defendant.  But 
the  plaintiffs  neither  owned  or  had  in  his  possession  these  or 
any  bonds  called  for  by  his  contract  with  the  defendant,  at 
the  time  the  plaintiffs,  pursuant  to  the  arrangement  between 
the  parties,  was  to  deliver  them.  They  at  that  time  did  not 
deliver  or  offer  to  deliver  them.  They  were  not  in  a  situation 
to  perform  their  contract,  and  the  defendant  on  his  part 
was  ready  to  take  the  bonds.  It  was  no  excuse  for  the  failure 
of  the  plaintiffs  to  perform,  that  Koenig  had  not  performed 
his  contract,  or  that  the  plaintiffs  declined  to  receive  the  bonds 
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tendered  by  him  under  a  mistake  of  law.  The  defendant  was 
no  longer  bound,  unless  he  waived  his  rights  or  extended  the 
time  of  performance  by  the  plaintiffs.  It  is  quite  evident, 
that  at  the  time  of  this  first  interview  between  the  parties, 
they  both  understood  that  bonds  signed  by  the  governor, 
without  hisoflScial  designation,  would  not  be  a  good  delivery 
under  the  contract.  The  defendant,  as  he  testifies,  left  the 
plaintiffs'  ofiice  and  returned  within  a  short  time,  and  then 
informed  the  plaintiffs  that  they  could  deliver  the  bonds  for 
him  signed  by  Smith,  as  governor,  to  Meserole  &  Trumbull, 
brokers,  up  to  a  quarter  past  two  o'clock  of  that  day,  who 
would  receive  and  pay  for  them.  The  plaintiffs,  before 
the  time  limited,  offered  to  Meserole  &  Trumbull  bonds 
of  the  requisite  amount,  but  on  twelve  of  them  the  indorse- 
ments was  signed  by  Smith,  without  the  addition  of  his 
name  of  office.  M.  &  T.  refused  to  accept  them  on  the 
ground  that  they  were  not  authorized  by  the  defendant*  to 
accept  bonds  so  indorsed.  The  bonds  thus  tendered  to  M.  & 
T.  were  owned  by  Koenig,  who  allowed  the  plaintiffs  to  take 
them  to  tender  to  the  brokers,  under  an  agreement  with  the 
plaintiffs,  that  if  the  bonds  were  accepted  by  Meserole  & 
Trumbull,  the  plaintiffs  would  accept  them  as  a  good  delivery 
on  their  contract  with  Koenig.  Immediately  upon  the  refusal 
of  M.  &  T.  to  accept  them,  they  were  returned  to  Koenig, 
who  held  them  for  some  days  when  the  plaintiffs  took  and 
paid  for  them. 

The  plaintiffs  cannot  avail  themselves  of  the  tender  made 
to  Meserole  &  Trumbull  as  a  performance  of  their  contract 
with  the  defendant.  When  the  permission  was  given  to  the 
plaintiffs  to  deliver  bonds  on  the  defendant's  account  to 
M.  &  T.,  the  plaintiffs  were  in  default,  and  if  they  acted  upon 
it  they  were  bound  by  the  condition  imposed,  and  a  tender 
of  bonds  of  a  different  description  from  those  specified  in  the 
permission  would  be  unavailing  and  nugatory.  It  would  not 
be  sufficient  to  tender  other  indorsed  bonds,  although  of  the 
same  value,  and  creating  the  same  obligation.  Moreover, 
M.  &  T.  had  only  a  special  authority  which  was  known  to 
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the  plaintiflfe,  and  a  tender  to  them  of  bonds  which  they  were 
not  authorized  to  accept,  was  not  equivalent  to  a  tender  to 
the  defendant.  At  no  time  during  the  day  the  contract 
matured,  did  the  plaintiffs  own  the  bonds  with  which  to  fulfill 
their  contract.  They  were  intrusted  by  Koenig  with  bonds 
for  the  special  purpose  of  tendering  to  Meserole  &  Trumbull, 
and  as  soon  as  the  tender  was  refused  they  were  handed  back 
to  the  owner. 

The  evidence,  on  the  part  of  the  plaintiflFs  in  respect  to  the 
arrangement  for  the  delivery  of  the  bonds  to  Meserole  & 
Trumbull,  tends  to  show  that  there  was  no  restriction  as  to 
the  particular  form  of  indorsement,  and  that  the  bonds  offered 
were  such  as  the  defendant  agreed  to  accept.  But  we  are  of 
opinion  that  the  question  whether  the  tender  to  Meserole  & 
Trumbull  was  made  in  accordance  with  the  arrangement 
between  the  parties,  was  one  of  fact  and  should  have  been 
submitted  to  the  jury,  and  that  for  this  reason  the  judge  erred 
in  directing  a  verdict. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
costs  to  abide  event. 

All  concur. 

Judgment  reversed. 


Henby  B.  Babnes  et  al.,  Bespondents,  v.  Jacob  H.  Mott, 

impleaded,  etc..  Appellant. 

Where  the  owner  of  premises  conveyed  to  him  subject  to  a  mortgage,  in 
ignorance  of  the  lien  thereon  of  a  judgment  against  a  former  owner, 
subsequent  to  the  mortgage,  pays  the  mortgage  and  causes  the  same  to 
be  satisfied  of  record,  he  is  entitled  to  have  the  same  reinstated  as  a  lien 
prior  and  paramount  to  the  lien  of  the  judgment 

Where  lands  incumbered  by  a  judgment  are  conveyed  with  covenants  of 
warranty  to  a  purchaser  for  full  value,  the  grantee  and  his  successors 
in  interest  occupy  a  position  similar  to  that  of  sureties  for  the  judgment 
debtor  and  are  entitled  to  the  same  equities.  A  release  by  the  judg- 
ment creditor  without  their  consent  and  with  knowledge  of  their  rights 
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of  any  secnrity  to  which,  in  equity,  they  would  be  entitied  on  payment 
of  the  judgment,  dlBcharges  the  lien  of  the  judgment. 

Accordingly  heid,  where,  after  such  a  conveyance,  the  judgment  debtor 
gave  an  undertaking  on  appeal  from  the  judgment  securing  the  amount 
thereof  and  staying  proceedings  to  enforce  the  same,  and  after  affirm- 
ance of  the  judgment  the  judgment  creditor,  with  knowledge  of  the 
equitable  rights  of  the  owner  and  without  his  consent,  released  the  sure- 
ties in  the  undertaking,  that  thereby  the  lien  of  the  judgment  was 
discharged. 

It  seems,  tliat  the  same  principle  would  apply  without  regard  to  the  cove- 
nants in  the  deed. 

■ 

(Argued  February  21,  1876;  decided  March  21,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York, 
a£Srmiug  a  judgment  in  favor  of  plaintiffs,  entered  upon  a 
decision  of  the  court  at  Special  Term. 

Tins  action  was  brought  to  restrain  the  sale  upon  execution 
of  certain  premises  in  the  city  of  New  York  owned  by  plain- 
tiff Henry  M.  Barnes,  and  to  liave  the  lien  of  the  judgment 
upon  said  premises  discharged ;  also  to  restore  the  lien  of  a 
mortgage  upon  said  premises  alleged  to  have  been  satisfied 
by  mistake. 

The  facts  as  found  by  the  court  are,  in  substance,  as 
follows : 

The  judgment  in  question  was  obtained  by  one  Orchard 
against  defendant  Britton  and  one  Binninger  on  the  2d  day 
of  February,  1864.  At  that  time  Britton  was  the  owner  of 
the  premises  referred  to,  which  were  stibject  to  a  mort- 
gage, and  the  judgment  became  a  lien  thereon.  In  the 
latter  part  of  1864,  Britton  sold  and  conveyed  the  premises, 
with  full  covenants  and  warranty,  subject  to  said  mortgage, 
to  one  Burr,  who  pnrchased  in  ignorance  of  the  judg- 
ment and  paid  the  full  value  therefor.  Burr  died  in  the 
following  year  and  his  devisees  sold  and  conveyed  the 
property  to  a  Mrs.  Ludlam,  one  of  the  plaintiffs  hereip,  who, 
in  the  year  1873,  sold  and  conveyed  it  to  plaintiff  Henry  B- 
Barnes.     Said   devisees,  prior  to   the  conveyance  to  Mrs. 
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Lndlam^  in  ignorance  of  tlie  judgment,  paid  off  die  mortgage 
and  the  Bame  was  satisfied  of  record.  At  the  time  of  the 
conveyance  to  Burr  an  appeal  from  the  said  judgment  to  the 
General  Term  of  this  court  was  pending.  In  October,  1868, 
the  judgment  was  afiSrmed  by  the  General  Term,  and  an  appeal 
was  therenpon  taken  to  the  Conrt  of  Appeals.  On  this  latter 
appeal  two  of  the  defendants,  Wilson  and  Darrow,  as  sureties, 
executed  an  undertaking  securing  the  judgment,  whereby  all 
proceedings  to  enforce  said  judgment  were  stayed  during  the 
pendency  of  the  appeal.  In  January,  1873,  the  judgment 
was  a£Srmed  by  the  Court  of  Appeals.  Immediately  there- 
upon an  action  was  commenced  against  Wilson  and  Darrow 
on  their  undertaking.  In  this  action  Wilson  and  Darrow 
were  defended  by  the  defendant  Wagner,  as  attorney,  who, 
in  March  of  the  same  year,  settled  with  the  owners  of  the 
judgment  and  took  an  assignment  thereof  to  himself,  and  at 
the  same  time  obtained  a  discontinuance  of  the  action  i^inst 
the  sureties.  Within  a  day  or  two  thereafter  Wagner,,  by  a 
release  executed  under  his  hand  and  seal,  released  Wilson 
and  Darrow  from  all  liability  on  the  undertaking.  Wagner 
then  assigned  the  judgment  to  the  defendant  Mott,  who 
caused  an  execution  to  be  issued  thereon  by  Wagner,  aa  his 
attorney,  to  the  sheriff  of  the  city  and  county  of  New 
York.  The  sheriff  levied  upon  the  premises  in  question 
and  advertised  the  same  for  sale,  whereupon  this  action  was 
commenced. 

Upon  said  &cts  the  court  directed  judgment  reinstating  tlie 
lien  of  the  mortgage  and  declaring  it  prior  and  paramount 
to  the  judgment,  and  also  adjudging  the  premises  free  and 
discharged  from  the  lien  of  the  judgment,  and  directing  a 
perpetual  stay  of  execution  on  said  judgment  as  against  said 
premises. 

Wm.  F.  Shepard  for  the  appellant.  The  sureties  on  an 
undertaking  on  appeal,  as  between  the  original  parties  are 
entitled  to  be  subrogated  to  all  the  rights  of  the  judgment 
creditor,  both  as  against  the  judgment  debtor  and  the  real 
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estate  on  which  the  judgment  is  a  lien.     {Mathews  v.  Aikeriy 

I  N.  Y.,  595-599 ;  Oraythome  v.  Swinburne^  14  Ves.,  159 ; 
Lewis  V.  Palmer,  28  N.  Y.,  271-276 ;  WelU  v.  Kelsey,  25  How., 
384 ;  Munn  v.  Bamum,  2  Abb.,  409, 410 ;  Hinckley  v.  Kreia^ 
58  N.  y.,  583,  590,  591 ;  1  Story's  Eq.  Jur.,  §  499,  note  5.) 
Plaintiffs'  grantor  took  the  land  snbject  to  tlie  lien  of  the 
judgment.  ( Wood  v.  Chajpin,  13  N.  Y.,  509 ;  Webster  v.  Van 
Steenhergh,  46  Barb.,  211 ;  SfieU  v.  Telfore,  4  N.  Y.  Leg.  Obs., 
307 ;  1  Pai-s.  on  Bills,  261 ;  Mayer  v.  Hinman,  13  N.  Y.,  183.) 
The  principle  of  suretyship  will  not  apply  between  a  purchaser 
of  land  charged  with  the  lien  of  a  judgment,  and  the  sureties 
to  the  judgment  creditor  on  appeal  from  that  judgment.  (Pit- 
man, Prin.  and  Sur.,  1, 2 ;  Burge  on  Suretyship,  1-15 ;  2  Burr. 
L.  D.,  500 ;  12  Barb.,  583.) 

Addison  Brovm  for  the  respondents.  Burr  and  his  suc- 
cessors stood  in  the  position  of  sureties,  in  respect  to  the 
premises  conveyed.     {Oahn  v.  Niemcewicz,  3  Paige,  614; 

II  Wend.,  312;  Bk.  of  Albion  v.  Bums,  46  K  Y.,  174 ;  25 
id.,  481 ;  IngaUs  v.  Morgan,  10  id.,  178;  Chester  v.  Bk.  of 
Kingston,  16  id.,  336  ;  Fellow  v.  Prentice,  3  Den.,  521 ;  Silver 
Lake  v.  North,  4  J.  Ch.,  370 ;  Clowes  v.  L>ickefison,  5  id., 
235 ;  Oovemeur  v.  Lynch,  2  Paige,  300 ;  Onion  v.  Enapp,  6 
id.,  35  ;  Howard  v.  Halsey,  4  Seld.,  571 ;  4  Sandf.,  565 ;  Jam^es 
V.  Hvhhard,  1  Paige,  235 ;  Johnson  v.  link',  51  N.  Y.,  331.) 
Plaintiff's  equities  were  superior  to  those  of  the  sureties  in 
the  undertaking.  {Armstrong's  Appeal,  5  W.  &  S.,  352 ; 
Parsons  v.  Briddock,  2  Vem.,  608;  Wright  v.  MorUy,  11 
Ves.,  12,  22 ;  Bums  v.  Huntington  Bk.,  1  Penn.  St.,  395 ; 
Pitt  V.  Nathan,  1  W.  &  S.,  352 ;  Brandenhurgh  v.  Flynn, 
12  B.  Mon.,  397 ;  SchentegeVs  Appeal,  49  Penn.  St.,  23 ;  Hinck- 
ley V.  Kreitz,  58  N.  Y.,  583 ;  Ddareque  v.  Norris,  7  J.  R, 
358 ;  Champlin  v.  Laytin,  6  Paige,  195  ;  Meyer  v.  Clark,  2 
Daly,  497 ;  46  N.  Y.,  174.) 

Allen,  J.  So  much  of  the  judgment  as  restores  the  mort- 
gage upon  the  premises  now  owned  by  the  plaintiffs,  paid  off 
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and  satisfied  by  the  devisees  of  Burr,  the  then  owners,  and 
reinstates  the  same  as  a  lien  upon  the  mortgaged  premises, 
prior  and  paramount  to  the  lien  of  the  judgment  recovered 
by  Orchard  and  assigned  to  the  defendant,  is  clearly  right. 
Upon  payment  of  the  mortgage  by  the  then  owners  of  the 
premises,  they  were  entitled  to  all  the  rights  of  the  mort- 
gagee, and  to  an  assignment  of  the  mortgage ;  and  having 
caused  the  same  to  be  satisfied  under  circumstances  authoriz- 
ing an  inference  of  a  mistake  of  fact,  equity  will  presume 
such  mistake  and  give  the  party  the  benefit  of  the  equitable 
right  of  subrogation.  To  do  so  in  this  case  is  to  prevent 
manifest  injustice  and  hardship,  and  interferes  with  no 
superior  intervening  equities.  {Hyde  v.  Taniwr^  1  Barb., 
76 ;  Runyan  v.  Stewart^  12  id.,  537,  per  Wells,  J.) 

The  other  and  principal  question  presented  by  the  appeal 
is  more  difficult  of  solution.  The  plaintifiB,  as  successors 
in  interest  of  Burr,  the  grantee  of  Britton,  the  judgment 
debtor, -occupy  the  same  position  and  have  the  same  rights 
and  equities  that  he  would  have  had  had  he  continued  the 
owner  of  the  premises  upon  which  the  judgment  was  a  lien. 
The  plaintiffs  are  not  technically  sureties  for  the  judgment 
debtor,  but,  in  virtue  of  their  ownership  of  lands  incum- 
bered by  the  judgment  against  the  grantor  under  whom  they 
claim  title,  who  conveyed  the  same  for  full  value  with  cove- 
nants of  warranty,  they  occupy  a  position  very  similar  to  that 
of  sureties,  and  are  entitled  to  the  same  equities,  so  far  as 
they  can  be  administered  consistently  with  the  rights  of 
others.  The  doctrine  of  subrogation  or  substitution,  at  first 
applied  in  behalf  of  those  who  were  bound  by  the  original 
security  with  the  principal  debtor,  has  been  greatly  extended, 
and  the  principle,  modified  to  meet  the  circumstances  of  cases 
as  they  have  arisen,  has  been  applied  in  favor  of  volunteers 
intervening  subsequent  to  the  original  obligation,  and  as 
between  difibrent  classes  of  sureties,  and  in  the  marshaling 
of  assets,  and  prescribing  the  order  in  which  property  and 
funds  shall  be  subjected  to  the  discharge  of  different  classes 
of  obligations,  and  as  between  different  classes  of  creditors, 
SiCKBLS— Vol.  XTX.        61 
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BO  as  to  do  substantial  justice  and  equity  in  each  case. 
(Story's  Eq.  Jnr.,  §§  633,  635,  636 ;  Bank  of  United  States 
V.  Winst07i,  2  Brock,  252 ;  Tngalla  v.  Morgan^  6  Seld., 
179.) 

As  grantees  of  the  land  with  covenants  against  incum- 
brances, broken  at  the  instant  the  grant  was  made,  they 
might,  at  any  time,  but  for  the  stay  by  the  appeal,  have  paid 
off  the  incumbrance  and  had  their  action  for  the  full  amount 
paid.  {Prescoti  v.  Freeman^  4  Mass.,  627 ;  Hall  v.  Deauy 
13  J.  R.,  105;  Delavergne  v.  Norris^  7  id.,  368 ;  Dimmiok 
v.  Lockwood^  10  Wend.,  142.)  But,  without  respect  to  the 
covenants  in  their  deed,  the  plaintiffs,  as  the  owners  of  prop- 
erty charged  with  the  debt  of  another,  would,  upon  payment 
of  the  incumbrance,  have  become  subrogated  to  all  the  rights 
of  the  judgment  creditor,  and  to  all  the  securities  which  he 
held  for  the  payment  of  the  judgment.  (Story's  Eq.  Jur., 
§  1227 ;  Pardee  v.  Van  Auken^  3  Barb.,  534 ;  ELUworth  v. 
Lockwood,  42  N.  Y.,  89;  Wright  v.  Marley,  11  Ves.,  12; 
Pareone  v.  Briddock^  2  Vern.,  608.) 

Had  there  been  other  lands  incumbered  by  the  same  judg- 
ment, whether  owned  by  the  judgment  debtor  or  conveyed 
by  him  to  others,  the  plaintiffs  might  have  compelled  the 
sale  of  such  lands  in  that  order  which  would  have  preserved 
the  rights  and  equities  of  all ;  that  is,  the  sale  of  the  lands 
owned  by  the  debtor  first  in  order,  and  then  those  which  had 
been  sold  by  the  debtor  in  the  inverse  order  of  alienation. 
{Howard  Ins,  Co.^  v.  HaUey^  4  Seld.,  271 ;  Union  v.  Knapp^ 
6  Paige,  35 ;  Oouvemeur  v.  Lynchy  2  Paige,  300.)  Applying 
the  same  principles,  had  the  judgment  creditor  —  with  knowl- 
edge of  the  plaintiffs'  rights  —  disqualified  himself  from  trans- 
ferring to  the  plaintiffs  any  securities  to  which  in  equity  they 
would  have  been  entitled  upon  the  payment  of  the  judgment, 
or  without  their  consent  released  9.ny  such  securities,  or  prop- 
erty primarily  liable,  or  dealt  with  the  principal  to  the  preju- 
dice of  their  rights,  the  lien  of  the  judgment  would  have 
been  discharged  in  equity.  {Stevens  v.  Cooper^  1  J.  0.  R., 
425 ;  Bank  of  Albion  v.  Bume,  46  N.  Y.,  170 ;  Chester  v. 
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77ie  Bank  of  Kingston^  16  id.,  336.)  These  principles  are 
very  familiar  and  of  frequent  application  to  all  cases  of  sure- 
tyship, or  in  which  parties  are  pledged,  either  personally  or 
by  incumbrances  upon  their  property,  for  the  debts  of  others, 
and  tliere  is  no  distinction  recognized  between  those  origin- 
ally bound  and  those  becoming  by  some  subsequent  act  or 
assent  upon  their  part.  The  plaintiffs  at  any  time,  upon 
payment  of  the  judgment  and  becoming  subrogated  to  the 
rights  of  the  judgment  creditor,  would  have  succeeded  to 
the  remedies  which  the  latter  would  have  had  against  the 
sureties,  upon  the  appeal  from  the  judgment;  that  was  one 
of  the  securities  which  he  had  and  was  bound  to  hold  for  the 
benefit  of  any  who  stood  in  the  equitable  relation  of  sureties 
for  the  payment  of  the  judgment,  either  by  reason  of  their 
personal  obligation  or  because  their  property  was  bound. 
Sureties  are  entitled  to  be  subrogated  to  the  rights  of  the 
creditor  as  against  all  subsequent  sureties.  {Parsons  v.  Brid- 
docky  supra.)  The  sureties  upon  the  appeal  intervened  as 
volunteers,  and  by  their  interposition  got  time  for  the  prin- 
cipal debtor,  to  the  prejudice  of  the  prior  sureties  and  of  the 
plaintiffs,  whose  lands  were  bound  for  the  judgment,  and 
they  must  be  considered  in  equity  as  in  the  same  condition  as 
any  other  sureties  voluntarily  undertaking  for  the  payment 
of  the  judgment.  Their  obligation  inured  to  the  benefit  not 
only  of  the  creditors,  but  of  any  and  all  who  had  become 
before  tliem  in  any  way  sureties  for  the  payment  of  the  debt. 
The  plaintiffs,  therefore,  were  entitled  to  the  benefit  of  that 
undertaking,  and  the  discharge  of  it  without  their  consent 
was,  in  equity,  a  discharge  of  their  property  from  the  lien  of 
the  judgment.  (  Pott  v.  Nathans^  1  W.  &  S.,  165 ;  Arm- 
str&ng^s  Appealy  5  id. y  352;  Bums  v.  Huntingdon  Bank^  1 
P.  &  W.  [Penn.],  395 ;  SchnitzeVs  Appeal,  49  Penn.  St.,  23.) 
The  principle  of  the  cases  cited  from  the  Pennsylvania  reports 
was  adopted  and  applied,  and  the  doctrine  of  subrogation, 
and  the  rights  and  equities  of  different  classes  of  sureties  as 
between  each  other,  well  considered  in  HincTdey  v.  KreitB 
(58  K  T.,  583.) 
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The  judgment  creditor  by  discharging  the  sureties  upon 
the  appeal,  witliout  the  consent  or  privity  of  the  plaintiffs, 
and  with  knowledge  of  their  rights,  entitled  thenn  to  the 
relief  demanded  in  this  action.  The  obligation  and  under- 
taking of  the  sureties  upon  the  appeal  were  as  much  for  the 
benefit  of  the  plaintiffs  as  of  the  judgment  creditor,  and  the 
latter  could  not  discharge  the  sureties,  and  at  the  same  time 
keep  the  plaintiffs  or  their  property  charged  with  the  debt. 

Judgment  must  be  affirmed. 

All  concur,  except  Ohuboh,  Ch.  J.,  not  voting. 

Judgment  affirmed. 


John  Lutbs  et  al.,  Eespondents,  v.  Martin  Bbiogs  et  al.. 

Commissioners,  etc..  Appellants. 

The  board  of  public  works  of  the  city  of  R.  passed  an  ordinance  providing 
for  the  deepening  and  enlarging  of  a  sewer,  by  enlarging  a  portion,  con- 
structing a  tunnel  under  a  race  and  deepening  another  portion.  Bids  were 
advertised  for  and  received  which  were  so  much  per  foot  for  '*  open  cut " 
and  so  much  for  tunneling.  The  contract  was  awai'ded  to  8.,  a  portion  to 
be  '*open  cut"  and  the  portion  under  the  race  tunneled.  The  board 
subsequently  resolved  that  the  work  should  be  entirely  tunneled,  and  a 
contract  was  entered  into  with  S.,  without  a  readvertisement,  at  the 
figures  in  his  bid,  which  were  tye  dollars  per  foot  more  for  tunneling 
than  for  '*  open  cut."  In  an  action  brought  by  persons  assessed  for  the 
sewer,  wherein  judgment  was  obtained  restraining  the  payment  of  any 
money  for  tunneling,  save  for  the  portion  under  the  race;  Tteid^  that  the 
contract  entered  into  was  authorized  by  the  ordinance,  as  the  provision 
for  deepening  included  any  mode  by  which  the  work  could  be  accom- 
plished which  the  board,  in  the  exerciseof  a  reasonable  discretion,  should 
deem  proper;  that  as  the  petition  presented  did  not  designate  any  par- 
ticular mode  of  doing  the  work,  there  was  no  violation  of  the  provision 
of  the  act  of  1872  amending  the  city  charter  (§  7,  chap.  771,  Laws  of 
1872),  conferring  upon  the  owners  the  right  to  designate  the  kind  of 
improvement;  that  having  complied  with  the  provision  of  said  act  (§  8), 
requiring  advertisements  for  proposals,  the  board  was  not  required  to 
advertise  again,  but  had  the  authority  to  make  the  change  before  a  con- 
tract in  writing  was  entered  into,  and  to  adopt  the  proposal  for  tunneling 
in  the  accepted  bid. 

Also,  Tieldf  that  the  action  could  not  be  maintained  by  the  plaintiffs,  as  by 
the  provision  of  the  charter  of  1861  (§  207,  chap.  108,  Laws  of  1861),  in 
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case  a  greater  amount  was  assessed  and  collected  than  was  required  for 
the  improvement  it  was  to  be  apportioned  by  the  council  and  paid  to 
the  owners  of  property  assessed,  the  remedy  of  plaintiffs  was  complete 
against  the  common  council,  not  against  the  commissioners;  that  the 
case  was  not  brought  within  the  provision  of  the  act  of  1872  (chap.  161, 
Laws  of  1872),  providing  for  the  prosecution  of  municipal  officers  at  the 
suit  of  a  resident  tax-payer  to  prevent  waste,  etc.,  as  there  was  no  claim 
that  the  commissioners  were  liable  to  waste  the  fund,  and  as  that  act 
was  intended  to  provide  for  cases  where  the  remedy  was  doubtful,  not 
to  a  case  where  the  statute  directly  points  out  a  mode  of  relief. 
Lutes  V.  Briggs  (5  Hun,  67)  reversed. 

(Argued  February  15, 1876;  decided  March  21,  1876.) 

Appbal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  aflSrming  a  judgment  in  favor  of  plaintiffs  entered 
upon  the  report  of  a  referee.     (Reported  below,  5  Hun,  67.) 

This  action  was  brought  to  have  certain  proceedings  of  the 
commissioners  of  public  works  of  the  city  of  Rochester,  in 
relation  to  the  construction  of  a  sewer,  declared  void,  and  to 
restrain  the  collection  of  an  assessment  therefor,  as  well  as 
the  payment  of  any  moneys  already  collected. 

On  tlio  19th  of  January,  1874:,  after  hearing  the  allegations 
of  all  parties,  an  ordinance  was  adopted  by  said  commissioners, 
ordaining,  among  other  things,  "  the  deepening  and  enlarging 
of  Piatt  street  sewer  from  the  east  high  bank  in  the  rear  of 
Jefferson  mills  building  to  the  west  line  of  State  street,  by 
enlarging  that  portion  under  said  mill,  constrncting  a  tunnel 
under  the  race  and  deepening  that  portion  of  the  sewer  in 
Mill  street  and  Piatt  street  to  the  west  line  of  State  street, 
said  sewer  to  be  not  less  than  seven  feet  square  and  arch  cover, 
except  that  portion  which  is  tunneled,  and  to  be  at  least  twenty- 
five  feet  deep  at  State  street ;  also,  to  construct  the  necessary 
surface  sewers,  man-holes  and  connections  for  side  sewers; 
and  the  whole  expense  shall  be  defrayed  by  an  assessment 
upon  the  lots  and  parcels  of  land  to  be  benefited  thereby," 
and  an  assessment  was  accordingly  ordered  to  be  made  for  the 
sum  of  $23,000,  the  estimated  expense,  and  the  same  was 
afterward  made  and  confirmed.  The  commissioners  duly  adver- 
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tised  for  proposals  for  the  construction  of  the  work,  and  among 
others  John  D.  Spalding  made  a  proposal  in  an  alternative 
form,  one  alternative  being  "  for  sewer  through  Mill  and  Piatt 
streets,  per  lineal  foot,  twenty  dollars,"  and  the  other  alterna- 
tive being  "  for  tunnel  under  Mill  and  Piatt  streets,  per  lineal 
foot,  twenty-five  dollars."  On  the  10th  of  April,  1874,  the 
commissioners,  by  resolution,  awarded  the  contract  to  Spald- 
ing "for  $18,680  for  an  open  cut  and  tunnel  sewer."  On  the 
24th  of  April,  1874,  some  of  the  parties  interested  petitioned 
the  commissioners  "  to  contract  for  a  tunnel  and  not  for  an 
open  cut,"  and  on  the  same  day  the  commissioners  passed  a 
resolution  that  the  vote  awarding  the  contract  for  building  an 
open  sewer  be  reconsidered,  and  postponed  further  action. 
On  May  1,  1874,  the  commissioners,  without  further  adver- 
tisement or  ordinance,  awarded  the  contract  to  Spalding  under 
the  alternative  in  his  proposal  for  a  tunnel  under  Mill  and 
Piatt  streets,  and  a  formal  contract  was  executed.  Under  this, 
Spalding  went  on  with  the  work,  and  has  received  some  por- 
tion of  the  assessment  that  has  been  collected.  The  change 
increased  the  expense  about  $4,000.  The  plaintiffs  are  some 
of  the  owners  of  real  estate  assessed,  and  they  bring  this  action 
in  behalf  of  themselves  and  all  others  similarly  interested. 

The  referee,  to  whom  the  case  was  referred,  ordered  judg- 
ment for  plaintiffs  for  a  perpetual  injunction,  restraining  the 
appropriation  or  payment  of  any  money  out  of  the  fund  raised 
by  the  assessment  for  any  work  done  under  that  portion  of  the 
contract  providing  for  the  construction  of  a  tunnel  under  Mill 
and  Piatt  streets.     Further  facts  appear  in  the  opinion. 

J.  B.  Perkins  for  the  appellants.  Plaintiffs  have  no  right 
to  maintain  this  action.  {DooliUle  v.  Supervisors^  18  N.  T., 
*  165,  162;  Roosevelt  v.  Draper^  23  id.,  318;  Bank  v.  Suprs.^ 
25  id.,  315;  West.  R.  R.  Co,  v.  JSTolan^iS  id.,  513,  519;  Ktl- 
houriie  V.  St.  Jokn^  59  id.,  21.)  The  action  and  injunction 
could  not  be  sustained  in  equity.  {Bord  v.  Kenosha,  17  Wis., 
284;  Merrill  v.  Humphrey,  24  Mich.,  170;  Morrison  v. 
Bershire,  32  la.,  271 ;  Mills  v.  Johnson,  17  Wis.,  695 ;  R.  R. 
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Co.  V.  Morrisy  7  Kan.,  215 ;  High  on  Injunc,  §§  863, 364,  p. 
203.) 

tT.  0.  Cochrane  for  the  respondents.  This  action  was  prop- 
erly brought  by  plaintiflFs.  {Sharp  v.  Spier,  4  Hill,  76 ;  Oreaton 
V.  Griffin,  4  Abb.  [N.  S.],  310 ;  In  re  Ford,  6  Lans.,  92;  In 
re  Mayor,  etc.^  N,  T.,^1  J.  R.,  77;  DoolitUe  v.  Supra.,  18 
N.  Y.,  167 ;  People  v.  Canal  Board,  55  id.,  390 ;  Ayres  v. 
Lavyrence,  59  id.,  192.)  The  defendants  were  all  necessary 
parties.  {Fitzpatrick  v.  Flagg,  5  Abb.,  213 ;  People  v.  Miner, 
2  Lans.,  411 ;  Allie  v.  Wheeler,  10  Alb.  L.  J.,  233,  note  15.) 
The  second  letting  was  void.  {Sharp  v.  Spier,  4  Hill,  76 ;  In 
re  Ford,  6  Lans.,  94 ;  People  v.  Bd.  Improvement^  43  N.  T., 
227 ;  Ireland  v.  Cfity  of  Rochester,  51  Barb.,  414 ;  McCuUough 
V.  Mayor,  etc.,  23  Wend.,  458 ;  In  re  McCormick,  90  Barb., 
128.) 

MiLLBB,  J.  No  qnestion  is  made  by  the  plaintiffs  as  to 
the  validity  of  the  ordinance  and  proceedings  of  the  board 
of  pnblic  works  of  the  city  of  Rochester  up  to  the  time 
when  the  contract  was  awarded  on  the  10th.  day  of  April, 
1874.  In  fact,  the  prayer  for  relief,  in  the  complaint,  only 
asks  that  the  proceedings  since  then  be  declared  illegal  and 
void  ;  or,  if  declared  valid  in  part,  then  that  no  more  of  the 
assessments  shall  be  collected  than  is  necessary  to  complete 
the  work  on  the  sewer  according  to  the  terms  and  conditions 
of  the  original  ordinance,  and  that  the  assessments  of  the 
plaintiffs  and  others  be  reduced  accordingly.  The  report  of 
the  referee  only  found  that  the  final  letting  of  the  contract 
was  contrary  to  the  ordinance  and  illegal  and  void  ;  and  the 
judgment  only  restrained  the  appropriation  of  money  out  of 
the  funds  raised  by  the  assessment  for  work  done  under  that 
portion  of  the  contract  which  provided  for  the  construction 
of  a  tunnel  under  Mill  and  Piatt  streets. 

The  objections  taken  to  the  proceedings  are  without  founda- 
tion, and  no  illegality  is  shown  in  the  action  of  the  commis- 
sioners  which  renders  them  invalid.    The  referee's  conclusion 
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tliat  the  contract  was  unanthorized  is  based  entirely  upon  an 
erroneous  construction  of  the  terms  of  the  ordinance  under 
which  the  proceedings  were  instituted.  He  found  that  it  did 
not  provide  for  a  tunnel  under  Piatt  and  Mill  streets,  but 
that  the  sewer  in  question  must  be  deepened  in  some  other 
manner  than  by  a  tunnel.  The  improvement  demanded  was 
a  sewer,  and  the  ordinance  provided  that  the  following 
improvement  be  expedient,  viz. :  "  The  deepening  and  enlarg- 
ing of  Piatt  street  outlet  sewer,  from  the  east  high  bank  in  the 
rear  of  Jefferson  mills,  leading  to  the  west  line  of  State  street, 
by  enlarging  that  portion  under  said  mill,  constructing  a  tunnel 
under  the  race,  and  deepening  that  portion  of  the  sewer  in 
Mill  street  and  Piatt  street  to  the  west  line  of  State  street." 
It  did  not  specify  the  mode  in  which  this  portion  of  the 
work  should  be  constructed,  and  the  general  purpose  of  the 
ordinance  being  for  a  sewer,  there  was  ample  authority  in 
the  board  to  make  a  contract  for  it,  either  by  an  open  cut  or 
by  tunneling,  as  might  bo  deemed  for  the  interests  of  the  lot- 
holders  or  the  public.  The  "deepening"  of  a  sewer  would 
of  itself  include  any  mode  by  which  this  process  could  be 
accomplished.  The  ordinance  only  provided  that  one  part 
of  the  work  should  be  tunneled,  and  as  to  the  remainder,  it 
was  to  be  deepened,  in  the  exercise  of  a  judicious  discretion 
of  the  board.  The  use  of  particular  words  cannot  be 
regarded  as  restricting  their  meaning  to  those  alone,  so  long 
as  others  are  employed  which  are  susceptible  of  a  more 
enlarged  or  a  different  interpretation.  It  is  enough  that 
there  was  no  more  difficulty  in  deepening  a  sewer  in  one  mode 
than  by  another  to  hold  that  the  power  to  tunnel  existed, 
and  was  properly  exercised.  Although  the  first  adopted  con- 
tract provided  for  an  open-cut  sewer,  the  commissioners  were 
justified,  in  the  exercise  of  a  sound  discretion,  to  make  the 
change  to  a  tunnel,  within  the  strict  meaning  of  the  ordi- 
nance, upon  the  remonstrance  of  the  tax-payers  showing  that 
a  cutting  down  from  the  surface  would  seriously  afiect  an 
important  business  street.  The  objections  to  making  such  a 
change,  and   thus  increasing   the  expense,  as  was  apparent 
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from  the  bids  which  had  been  made  for  a  tunnel,  were  ques- 
tions for  the  consideration  of  the  commissioners ;  but  as  the 
right  to  tunnel  was  clearly  within  the  ordinance,  their  deter- 
mination cannot  be  reversed  upon  the  ground  that  it  was 
not  provided  for.  It  is  not  apparent  in  the  proceedings 
that  the  commissioners  in  any  way  violated  the  provision  of 
the  seventh  section  of  chapter  771,  Session  Laws  of  1872, 
which  confers  upon  the  owners  the  right  to  designate  the 
kind  of  improvement  they  prefer,  and  directs  that  the  com- 
missioners shall  adopt  and  carry  out  said  method  of  improve- 
ment. The  petition  presented  did  not  designate  any  particu- 
lar mode,  or  indicate  any  direct  preference  for  one  mode  over 
another.  The  position  that  the  tax-payers  expressed  such 
preference  at  the  time  the  ordinance  was  drawn  is  not  well 
founded,  as  we  have  seen  tliat  the  ordinance  will  not  bear  a 
construction  that  a  tunnel  was  not  in  part  contemplated  for 
the  entire  work,  and  was  not  clearly  within  the  fair  import 
and  meaning  of  the  ordinance,  if  it  was  deemed  the  best 
mode  of  carrying  out  the  improvement.  In  fact,  the  adver- 
tisement and  bidding-sheet  being  in  the  alternative,  indicates 
that  the  commissioners  intended  to  exercise  the  right  to 
adopt  either  of  the  modes  which  they  considered  advisable. 

Neither  did  the  commissioners  exceed  their  authority  in 
entering  into  the  written  contract  finally  adopted.  Nor  were 
they  required  to  advertise  again  for  the  letting,  as  they  had 
already  complied  with  the  provisions  of  the  charter  of  the 
city  (S.  L.  1872,  chap.  771,  §  8)  by  the  notice  which  had 
been  published  as  the  law  required.  The  provision  in  that 
section,  to  the  effect  that  upon  the  day  named  or  upon  such 
other  day  as  the  commissioners  may  adjourn  to,  they  may  let 
the  contract,  and  neither  the  principal  nor  sureties  upon  any  pro- 
posal or  bond  shall  be  permitted  to  withdraw  or  cancel  the  same, 
or  be  released  therefrom,  until  the  commissioners  shall  have 
let  the  contract,  and  the  same  shall  have  been  duly  executed, 
evidently  was  intended  to  prevent  a  discharge  of  the  sureties, 
and  has  no  relation  to  the  letting  of  the  contract  beyond  this. 
The  bidding  was  in  the  alternative,  and  contemplated  either 
SicKELs. — Vol.  XIX.        62 
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of  the  modes  thereby  indicated.  The  connnissionerfi  were 
lawfully  authorized  to  adopt  the  proposal  for  tunneling  before 
the  contract  was  entered  into  in  writing,  and  the  change 
made  was  in  entire  conformity  with  the  bid  which  was 
accepted.  The  power  of  the  board  was  not  exhausted  by  the 
original  award.  There  was  no  legal  obstacle  to  an  arrange- 
ment which  was  contemplated  by  the  proposal  and  the  bids, 
and  no  harm  done  to  any  person  liable  to  be  assessed,  which 
is  a  lawful  ground  of  complaint.  It  may  also  be  observed 
that  the  proceedings  do  not  show  affirmatively  that  no 
adjournment  was  had,  as  they  should  do  where  reliance  is 
placed  upon  any  such  alleged  defect.  Nor  is  there  any  such 
excess  of  work  provided  for  by  the  contract  as  would  author- 
ize an  adjudication  that  the  proceedings  were  void  for  want 
of  jurisdiction. 

The  considerations  already  presented  dispose  of  the  case, 
but  independent  of  them  it  is  not  obvious  upon  what 
ground  the  action  can  be  maintained  by  the  plaintiffs. 
It  is  not  sought  to  invalidate  the  assessment  which  is  con- 
ceded to  be  legal,  but  the  judgment  simply  restrains  the  pay- 
ment of  moneys  collected,  while  the  plaintiffs,  as  is  conceded, 
have  but  a  comparatively  trifling  interest,  if  any,  in  the  fund 
in  question.  According  to  the  charter  (§  207,  Laws  of  1861, 
chap.  103),  if,  upon  the  completion  of  the  improvement,  it 
appears  that  a  greater  amount  was  assessed  and  collected 
than  was  required,  such  amount  must  be  apportioned  by  the 
common  council  and  paid  to  the  ownere  of  the  property  on 
demand.  The  remedy  of  the  plaintiffs  was,  therefore,  com- 
plete against  the  common  council  if  any  surplus  remained, 
and  is  not  against  the  commissioners.  It  is  no  answer  to  say 
that  the  remedy  might  be  doubtful  if  the  money  had  been 
expended  and  paid  out  for  any  illegal  expenditure,  if  it  would 
not  be  a  defence  in  an  action  brought  to  compel  the  appor- 
tionment of  such  surplus. 

Nor  is  the  case  brought  within  the  provisions  of  chapter 
161  of  the  Laws  of  1872.  There  is  no  claim  that  the  commis- 
sioners are  likely  to  waste  the  fund  in  question,  and  that  act 
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was  intended  to  provide  ifbr  cases  where  the  remedy  was 
donbtful  as  to  what  person  or  party  could  maintain  an  action, 
and  not  to  a  case  where  the  statute  directly  pointed  out  the 
mode  of  relief. 

As  the  judgment  stands  in  this  action,  tlie  whole  amount 
of  the  assessment  must  be  collected,  but  none  of  it  appro- 
priated, for  the  payment  of  the  portion  of  the  contract  pro- 
viding for  the  construction  of  a  tunnel  under  Mill  and  Piatt 
streets.  No  legal  disposition  is  made  of  the  money,  and  some 
other  action  or  proceeding  will  be  required  to  distribute  it. 
In  the  mean  time  the  work  must  be  suspended  unless  already 
completed,  and  if  the  latter,  the  plaintiffs  reap  the  benefit  of 
the  improvement  without  contributing  toward  the  same.  It 
is  not  apparent  how  such  a  judgment  can  be  upheld. 

Judgment  reversed  and  a  new  trial  granted,  with  costs  to 
abide  the  event. 

All  concur ;  Chtjkoh,  Ch.  J.,  not  sitting. 

Judgment  reversed. 


'  64    4111 

liB    I44L 

64   411 
149    604 

William  J.  Dounob,  Kespondent,  v.  Benjamin  F.  Dow  et  al., 

Appellants. 

"64 

Defendants  ordered  of  plaintiff,  a  dealer  in,  but  not  a  manufacturer  of,  '^^  AD' 886 

iron,  ten  tons  of  **  XX  pipe  iron"  to  be  used  in  the  manufacture  of 
castings  for  farming  implements  which  required  soft,  tough  iron. 
Flaintifi  forwarded  iron  of  the  brand  specified  and  biUed  it  as  such, 
which  was  accepted  by  defendant,  without  testing,  i^d  a  large  portion 
used,  when  it  was  discovered  to  be  bard  and  brittle  and  unfit  for  the 
required  purpose.  In  an  action  upon  a  note  given  for  the  purchase- 
money,  wherein  defendant  set  up  as  a  counter-claim  the  damages  sus- 
tained by  the  use  of  the  iron,  held^  that  there  was  a  warranty  of  the 
character  of  the  iron  as  "XX  pipe  iron,"  but  not  as  to  any  certain 
quality  of  that  brand,  as  plaintiff  could  not  be  presumed  to  know  the 
precise  quality  of  every  lot  bought  and  sold  by  him,  and  that  plaintiff, 
in  the  absence  of  fraud,  was  only  bound  to  deliver  iron  of  the  specified 
brand;  that  it  was  not  enough  that  plaintiff  knew  the  purpose  for  which 
it  was  required  to  bind  him  to  deliver  the  quality  required,  defendant 
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should  have  garowad  a  specific  warranty  which  would  have  sunrived 
the  acceptance. 

Also,  hdd^  that  if  a  warranty  that  the  iron  was  merchantable  could  be 
implied,  defendant,  by  using  a  large  portion  of  the  iron  after  an  oppor- 
tunity to  examine  and  ascertain  the  quality,  must  be  deemed  to  have 
accepted  it  and  to  have  waived  the  warranty. 

Day  V.  Pool  (52  N.  Y.,  416)  distinguished. 

Where  a  party  requests  certain  specified  questions  to  be  submitted  to  the 
Jury  for  which  there  is  no  valid  ground,  it  will  be  assumed  that  he 
intends  to  waive  the  submission  of  other  questions,  and  a  refusal  to 
submit  the  case  to  the  jury  is  proper. 

(Argued  February  18,  1876;  decided  March  21,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department  in  favor  of  plain tiflp, 
entered  upon  an  order  denying  motion  for  a  new  trial  and 
directing  judgment  upon  a  verdict.  (Reported  below,  6 
T.  &  0.,  653.) 

This  action  was  upon  a  promissory  note  made  by  defend- 
ants, to  the  order  of  the  plaintiff,  payable  at  four  months  at 
the  Genesee  Valley  National  Bank. 

The  defence  was  that  the  note  was  given  for  ten  tons  of 
"  XX  pipe  iron,"  which  defendants  bought  of  plaintiff,  to  be 
used  in  making  castings  for  agricultural  implements,  in  the 
manufacture  of  which  defendants  were  engaged  at  Powler- 
ville,  in  this  State.  The  iron  was  shipped  to,  and  received 
by  the  defendants,  and,  without  making  any  test  or  examina- 
tion of  it,  it  was  mixed  with  other  varieties  of  pig-iron  and 
converted  into  such  castings.  The  iron  so  purchased  of 
plaintiff  was  so  rotten  and  worthless  that  the  castings  made 
from  it  were  valueless,  and  the  defendants  were  put  to  great 
expense  in  the  effort  to  use  said  iron,  and  to  great  loss  in 
utter  worthlessness  of  the  machinery  made  therefrom.  This 
loss  and  expense  they  set  up  as  a  counter-claim  to  the  note. 

It  appeared  upon  the  trial  that  the  plaintiff  was  a  dealer  in 
pig  metals,  at  Elmira,  and  the  defendants  were,  and  had  for 
a  number  of  years  been,  manufacturers  of  castings  for  agri- 
cnltnral  implements  at  Fowlerville.    Prior  to  the  27th  of 
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January,  1869,  several  letters  had  passed  between  the  parties 
as  to  pig-iron  of  various  sorts,  in  one  of  which  letters  defend- 
ants ask  plaintiff  the  price  for  "XX  pipe  iron."  On  the 
twentj-eightli  of  January  plaintiff  wrote  to  defendants  a 
letter,  in  which  he  acknowledged  the  receipt  of  a  letter  from 
them,  and  told  them  he  could  supply  them  XX  pipe  through 
the  season,  but  would  not  fix  any  certain  price  for  the  same. 
He  said  he  could  sell  XX  pipe  then  at  forty-two  dollars  and 
fifty  cents,  and  would  sell  all  the  season  that  brand  at  the 
lowest  figure  he  could.  He  also  gave  the  time  and  manner 
in  which  he  required  payment.  On  the  twenty-ninth  of  Jan- 
uary defendants  wrote  to  the  plaintiff  to  enter  their  order  for 
ten  tons  of  XX  pipe  iron,  and  send  to  them  at  Caledonia  as 
soon  as  received.  On  the  12th  of  February,  1869,  plaintiff 
shipped  to  defendants,  as  directed,  ten  tons  branded  and  billed 
as  XX  pipe,  addressed  to  them  at  Fowlerville.  On  or  about 
the  fifteenth  of  February,  and  before  the  iron  was  received, 
defendants  sent  to  plaintiff  their  note  for  the  amount  of  the 
bill.  It  did  not  conform  entirely  to  the  terms  of  sale,  and 
plaintiff  returned  it  to  defendants,  who  corrected  the  error  and 
returned  the  same  to  plaintiff.  A  few  days  thereafter  the  iron 
was  received  by  defendants.  When  they  came  to  use  the 
castings  made,  they  were  found  to  be  brittle  and  worthless, 
and,  on  examination,  the  XX  pipe  iron  was  found  to  be  brittle, 
rotten  and  worthless. 

Five  tons  of  the  XX  iron  were  used  before  its  worthless- 
ness  was  discovered,  and  then  defendants  wrote  to  plaintiff 
complaining  of  the  injury  done  to  them  by  reason  of  the 
bad  quality  of  the  iron  sold  to  them,  refusing  to  use  any 
more  of  it  and  offering  to  return  what  remained  unused. 
The  iron  in  question  was  manufactured  at  a  furnace  in  Penn- 
sylvania, and  purchased  by  plaintiff  to  be  sold  by  him.  He 
had  none  on  hand  when  he  received  defendants'  order,  but 
ordered  it  from  the  manufactory,  received  and  shipped  it  as 
"  XX  pipe  iron."  The  quality  of  pig  iron  cannot  be  ascer- 
tained by  merely  examining  it  externally.  There  are  two 
tests  by  which  to  determine  the  quality.     One  is  melting  it; 
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the  otlier,  breaking  the  pig  so  that  the  internal  surface  may 
be  examined,  and  from  the  appearance  of  that  surface  a 
person  acquainted  with  pig-iron  could  determine  its  quality 
quite  accurately  without  using  it.  The  iron  sent  to  defend- 
ants was  not  broken  and  examined,  and  the  effect  of  it  upon 
the  castings  was  not  ascertained  for  several  weeks,  as  defend- 
ants cast  a  large  quantity  before  they  prepared  them  for  use. 

There  was  some  conflict  in  the  evidence  as  to  whether  the 
iron  was,  in  fact,  "  XX  pipe." 

Counsel  for  the  defendants  asked  permission  to  go  to  the 
jury  upon  the  questions  of  the  market  value  of  the  iron  in 
question;  as  to  wliether  the  iron  was  worth  any  thing  for 
the  purposes  of  the  defendants'  business,  and  as  to  whether 
there  was  not  a  warranty  on  the  part  of  the  plaintiff,  express 
or  implied,  that  the  iron  shipped  upon  the  order  of  defend- 
ants was  fit  and  suitable  for  use  in  the  manufacturing  business 
of  the  defendants.  The  court  declined  to  grant  the  requests ; 
to  which  ruling  and<;deci8iott>  counsel  for  the  defendants  duly 
excepted.  "^ 

The^court  directed  a  verdict  for  plaintiff  for  the  amount  of 
the  note.  Exceptions  were  ordered  to  be  heard  at  first 
instance  at  General  Term. 

J.  B.  Adams  for  the  appellants.  Plaintiff  was  liable  the 
same  as  if  he  were  a  manufacturer  of  the  iron  to  a  warranty, 
not  only  that  it  was  XX  pipe  iron,  but  that  it  was  suitable 
for  manufacturing  defendants'  castings.  {Seals  v.  Olmstead, 
24  Vt,  114 ;  Story  on  Con.  [2d  ed.],  §  836 ;  Sedg.  on  Dam. 
[4th  ed.],  333,  note;  2  Kent's  Com.  [10th  ed.],  660;  ffaw- 
kins  V.  Pemiertoiij  51  N.  Y.,  198 ;  Hoe  v.  Sanborn^  21  id., 
552;  OuTTiey  v.  A.  and  Q,  W.  R.  Co.^  58  id.,  358;  Jones  w 
Bright^  5  Bing.,  533 ;  Brown  v.  Edgington^  5  M.  &  6.,  371 ; 
Muller  V.  Eno,  14  N.  Y.,  597 ;  Day  v.  Pool,  52  id.,  416 ; 
Bradford  v.  Marley,  13  Mass.,  144.)  Evidence  of  defend- 
ants' damages  by  reason  of  the  breach  of  plaintiff's  warranty 
was  competent.  {Pa/rJcs  v.  Morris  Ax  and  Tool  Co.y  54 
N.  Y.,  586 ;  Passinger  v.  Thorium^  34  id.,  634.)     Defend- 
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ants  are  not  chargeable  with  contributory  negligence  in  using 
the  iron  without  testing  it.  {Bk,  of  Kingston  v.  EUinge^  40 
N.  Y.,  391 ;  Bounce  v.  Doio,  57  id.,  16.) 

J.  R.  Ward  fbr  the  respondent.  The  contract  was  execu- 
tory, and  it  was  defendants'  duty  to  test  and  examine  the  iron 
as  soon  as  received.  {HargouB  v.  SUme^  6  N.  T.,  86;  Beck 
V.  Shddon^  48  id.,  365 ;  Dutchess  Co.  v.  Harding^  49  id., 
323 ;  Reed  v.  Randall,  29  id.,  362 ;  Qaylord  Mfg.  Co.  v. 
AUeny  53  id.,  515;  Oumey  v.  A.  and  O.  W.  R.  Co,  58  id., 
364.)  No  warranty  can  be  implied  from  the  fact  that  plain- 
tiff knew  defendants'  business  and  that  they  wanted  the  iron 
to  use  in  it.  {BarUeU  v.  Hopkins,  34  N.  Y.,  118,  122, 125  ; 
Beck  V.  Shddon,  48  id.,  365 ;  5  id.,  86 ;  29  id.,  362 ;  Hoe  v. 
Sanborn,  21  id.,  557.)  Defendants  were  not  entitled  to  be 
compensated  for  the  damages  of  which  they  complain.  {Pass-  ' 
inger  v.  Thorhum,  34  N.  Y.,  634 ;  MiUon  v.  H.  R.  Sibt.  Co., 
37  id.,  210.) 

Church,  Ch.  J.  The  article  ordered  was  "  XX  pipe  iron," 
and  the  same  was  forwarded  and  billed  as  such.  This  was  a 
warranty  of  the  character  of  the  article  within  the  decision  in 
Hawkins  v.  Pemberton  (51  N.  Y.,  198),  which  modified,  to 
some  extent,  the  earlier  decisions  of  Seixas  v.  Woods  (2  Caines, 
48)  and  Smtt  v.  Colgate  (20  J.  R.,  196).  The  words  "  pipe 
iron  "  referred  to  the  furnace  where  manufactured,  and  "  XX  " 
to  the  brand  indicating  the  quality.  The  plaintiff  was  not  a 
manufacturer,  but  a  dealer  in  "pig  metals,"  and  was  not  pre- 
sumed to  know  the  precise  quality  of  every  lot  of  pigs  bought 
and  sold  by  him,  bearing  that  brand,  and  hence  cannot  be 
held  to  have  warranted  that  the  pigs  in  question  were  of  any 
certain  quality.  {Hoe  v.  Sanborn,  21  N.  T ,  552.)  There 
was  no  fraud.  Both  parties  supposed,  doubtless,  that  the  iron 
was  first  quality  for  the  purpose  for  which  it  was  intended. 
But  it  is  not  enough  that  the  plaintiff  knew  such  purpose. 
(34  N.  Y.,  118.)  The  defendant  should  have  exacted  a  specific 
warranty,  and  then  both  parties  would  have  acted  under- 
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Standingly.  If  the  defendants  had  ordered  XX  pipe  iron, 
which  was  tough  and  soft,  and  fit  for  manufacturing  agricul- 
tural implements,  and  the  plaintiff  had  agreed  to  deliver  iron 
of  that  quality,  a  warranty  would  have  been  established  which, 
probably,  within  the  case  of  Day  v.  Pool  (52  N.  Y.,  416), 
would  have  survived  the  acceptance  of  the  article.  Here 
both  parties  acted  in  good  faith.  The  defendants  ordered 
simply  XX  pipe  iron,  supposing  that  such  iron  was  always 
tough  and  sofb.  The  plaintiff  forwarded  the  iron  under  the 
same  impression.  The  iron  proved  to  be  brittle  and  hard, 
and  the  question  is,  which  party  is  to  bear  the  loss  ?  The 
plaintiff  (in  the  absence  of  fraud)  was  only  bound  by  his  con- 
tract, which  was  to  deliver  XX  pipe  iron,  and  we  are  now 
assuming  that  such  iron  was  delivered.  If  so,  he  was  relieved 
from  liability.  The  only  other  liability  which  can  be  claimed 
that  he  incurred  was  of  an  implied  warranty  that  the  iron 
was  merchantable,  and  this  could  not  be  affirmed  unless  the 
contract  was  executory.  (2  Kent's  Com.  [11th  ed.],  note  c, 
p.  634:.)  Without  inquiring  whether  such  a  warranty  would 
be  implied  under  the  circumstances  of  this  case,  or  if  it 
would,  what  in  this  case  the  term  "merchantable"  would 
import,  it  is  sufficient  to  say  that  the  defendants,  by  using  a 
large  portion  of  the  iron  after  an  opportunity  to  examine  and 
ascertain  whether  it  was  merchantable,  must  be  deemed  to  have 
accepted  it,  and  to  have  waived  the  alleged  implied  warranty 
within  the  general  rule  which,  to  this  extent,  is  not  impaired 
by  Day  v.  Pool  (supra). 

The  only  serious  question  in  the  case  is,  whether  the  court 
erred  in  directing  a  verdict.  There  was,  as  we  have  seen,  an 
express  warranty  that  the  iron  was  XX  pipe  iron,  and  there 
was  some  evidence,  although  slight,  that  it  was  not.  It  is 
claimed  that  this  point  was  waived.  The  counsel  for  the 
defendants  asked  to  go  to  the  jury  upon  several  questions, 
but  did  not  include  among  them  the  question  whether  this 
warranty  was  broken.  It  must,  I  think,  be  assumed  that 
when  a  party  requests  that  certain  specified  questions  be  sub- 
mitted to  the  jury,  for  which  there  is  no  valid  ground,  that  he 
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intends  to  waive  the  submission  of  other  questions.  (43  N. 
Y.,  85,  and  cases  cited.) 

Regarding  this  point  as  waived,  the  requests  made  to  sub- 
mit to  the  jury  were  properly  declined. 

The  ruling  in  rejecting  the  letter  of  the  28th  March,  1868, 
to  the  defendants'  predecessors,  with  this  point  out  of  the 
case,  was  not  erroneous.  That  letter  was  not  a  warranty  that 
the  iron  in  question  was  tough  and  soft,  but  might  have  been 
admissible  as  a  declaration  of  the  party,  if  the  iron  had  not 
been  XX  pipe  iron.  The  same  brand  of  iron  is  not  always 
of  the  same  quality,  and  the  statement,  the  year  before,  by  the 
plaintiff  that  he  was  receiving  iron  of  that  brand,  which  was 
tough  and  soft,  would  not  inure  as  a  warranty  that  all  the 
iron  which  he  might  thereafter  sell  of  that  brand  was  of  that 
quality. 

We  think  that  the  judgment  must  be  affirmed. 

All  concur;  Andrews,  J.,  concurring  in  result. 

Judgment  affirmed. 


Elizabeth  F.   Caggeb,  as   Mother  and  Guardian,  et  al., 
Bespondents,  v.  Mabtinub  Lansing,  Appellant. 

In  an  action  of  ejectment,  plaintiffs  gave  in  evidence  a  judgment  roU  in 
a  former  action  of  ejectment  brought  by  the  grantor  of  plaintiffs'  ances- 
tor against  defendant  to  recover  the  same  lands  wherein  it  was  adjudged 
that  said  grantor  was  entitled  to  possession — held,  that  said  roU  was  con- 
clusive proof  of  the  right  of  possession  in  said  grantor;  that  the  statu- 
tory right  of  redemption  for  six  months  after  execution  of  writ  of 
possession  (2  R.  S.,  506,  §§  83,  34),  did  not  vary  its  effect  as  evidence  in 
subsequent  suits  between  the  parties,  or  their  privies,  of  what  was 
adjudicated;  and  in  the  absence  of  proof,  that  the  right  so  adjudicated 
did  not  still  exist,  plaintiffs,  on  proof  that  they  had  succeeded  to  that 
right,  were  entitled  to  a  judgment  for  the  recovery  of  possession. 

The  complaint  in  the  former  action  claimed  a  title  in  fee,  alleging  a  grant 
in  fee  of  the  lands  in  question  to  defendant's  grantor,  with  a  charge 
SiCKKLS — ^VoL.  XTX.       63 
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upon  them  of  a  yearly  rent  in  perpetuity  to  the  grantor  in  said  grant,  his 
heirs  and  assigns,  with  clauses,  that,  in  case  of  non-payment,  the  grantor 
might  re-enter,  have,  repossess  and  enjoy  the  former  estate  and  ezi>el  the 
grantee,  and  that  the  indenture  should  become  void;  it  alleged  non- 
payment, and  notice  to  defendant  of  the  intention  of  plaintiff  to  re-enter, 
in  pursuance  of  the  act  of  1846  (chap.  274,  Laws  of  1846).  The  answer  of 
defendant  took  issue  upon  these  averments,  and  the  referee  found  in 
favor  of  plaintiffs.  The  referee  did  not  find  specifically  what  title  plain- 
tiffs had  in  the  premises,  and  in  the  judgment  entered  upon  the  report 
no  mention  was  made  of  plaintiff^s  title,  but  simply  an  adjudication  that 
plaintiff  recover  and  have  possession.  Upon  the  evidence  furnished  by 
the  judgment  roll  the  court,  in  the  second  action,  directed  the  jury  to 
find  a  title  in  fee  in  the  plaintiffs.  HeUd^  no  error,  that  the  interest  in  the 
rent,  owned  by  the  grantor,  was  an  estate  therein  in  fee  simple;  that,  by 
the  right  of  re-entry  and  avoidance  of  the  lease  or  grant  upon  non- 
performance of  the  condition  to  pay  rent,  a  conditional  estate  was  con- 
stituted in  the  grantor,  and  a  right  to  enforce  it  by  action  of  ejectment; 
and  that  upon  breach  of  the  condition,  the  whole  estate  was  at  law  cast 
upon  the  grantor,  and  he  became  revested  with  an  estate  in  fee  simple  in 
the  lands;  also,  that  it  was  immaterial  that  the  referee  did  not  in 
terms  express  a  conclusion  of  law  to  that  effect,  as  it  results  necessarily 
from  the  facts  found,  and  the  judgment  was  conclusive  as  to  plaintiffs' 
tiUe. 

HavingiU  v.  Ha/re  (Cro.  J.,  516),  Jemot  v.  CocHy  (Sir  T.  Raym.,  135,  158) 
distinguished. 

The  action  of  ejectment  now  tests  not  only  the  right  to  the  possession  but 
the  title  under  which  the  right  exists,  whether  in  fee,  for  life,  or  for  years. 

Some  of  the  plaintiffs  were  infants;  their  father  died  intestate.  Hdd,  that 
their  rights  were  enforceable  by  their  mother  as  guardian  in  socage. 

Also,  held^  that  plaintiffs  being  the  holders  of  the  legal  title,  were  the 
proper  parties  to  enforce  it;  and  that  the  fact  that  they  held  it  as  secur- 
ity for  a  debt,  the  equitable  title  being  in  another,  could  not  be  inter- 
posed to  defeat  a  recovery. 

One  count  of  the  complaint  set  forth  the  value  of  the  use  and  occupation 
and  claimed  the  same  as  damages.  Upon  the  trial,  evidence  was  given, 
without  objection  and  uncontradicted,  as  to  the  value  of  the  use  and 
occupation.  The  court  directed  the  jury  to  find  the  amount  so  proved 
for  plaintiffs,  **for  withholding  the  possession  of  the  premises."  This 
\^  as  excepted  to  generally.  It  was  urged  upon  appeal  that  testimony  of 
the  value  of  the  use  and  occupation  was  not  competent  upon  an  issue 
as  to  the  damages  for  withholding  possession.  Hdd,  that  the  allegation 
in  the  complaint  was  a  sufficient  claim  for  fM9n6  profits;  and  that  no 
exception  was  taken  below  sufficient  to  present  the  objection. 

Lamed  v.  Hudson  (57  N.  Y.,  151)  distinguished. 

Li  the  judgment  the  sum  recovered  was  stated  to  be  as  damages  for  with- 


1876.]  Cagosb  et  al.  v.  Lansing.  419 


Statement  of  case. 


holding  possession,    ffdd,  that  this  was  not  an  error  reviewable  ui>od 
exception,  but  an  Irregularity  to  be  corrected  on  motion. 

(Aigued  February  21,  1876;  decided  March  21, 1876.) 

Appeal  from  judgment  of  the  General  Term  aflSrming  a 
judgment  in  favor  of  plaintiffs  entered  upon  a  verdict. 

This  was  an  action  of  ejectment  to  recover  possession  of 
certain  lauds  in  Kensselaer  county.  The  answer  was  the 
general  issue.  Plaintiff  put  in  evidence  a  judgment 
roll  in  an  action  in  the  Supreme  Court  to  recover  pos- 
session of.  the  same  premises  wherein  William  P.  Van  Rens- 
selaer was  a  plaintiff,  and  the  defendant  herein  defendant, 
the  complaint  in  which  alleged  in  substance  that  Stephen 
Van  Kensselaer  (plaintiff's  testator),  then  the  owner  of  the 
premises,  and  Peter  W.  Witbeck,  in  1789,  made  and  executed 
a  certain  indenture  whereby  said  Van  Kensselaer  granted  and 
sold  to  Witbeck  the  premises  in  question,  to  have  and  to  hold 
to  himself,  his  heirs  and  assigns  forever,  he  paying  therefor 
yearly  certain  specified  rents ;  and  in  which  it  was  provided 
that  in  case  the  rent  reserved,  or  any  part  thereof,  should 
remain  unpaid  for  twenty -eight  days  after  the  time  of  payment, 
it  should  be  lawful  for  said  Van  Kensselaer,  his  heirs  and 
assigns,  at  his  or  their  option,  to  prosecute  for  the  payment 
thereof,  to  distrain,  and  also,  in  case  of  non-performance  upon 
the  part  of  Witbeck,  his  heirs  or  assigns,  of  any  of  the  cove- 
nants and  conditions  it  should  be  lawful  for  said  Van  Kens- 
selaer, his  heirs,  etc.,  to  re-enter  into  the  granted  premises, 
"  and  the  same  as  his  and  their  former  estate,  to  have  again, 
repossess  and  enjoy ;  and  the  said  party  of  the  second  part 
(Witbeck),  his  heirs  and  assigns,  and  all  others  thereout  and 
from  thence  utterly  to  expel,  put  out  and  remove,"  and  that 
from  and  after  such  entry  the  indenture  should  become  void 
and  of  no  effect.  The  complaint  then  alleged  non-payment  of 
rent ;  service  of  notice  of  intent  to  re-enter  under  the  act 
of  1846.  (Chap.  274.)  The  answer  was  a  general  denial. 
The  referee,  to  whom  the  action  was  referred,  found  the  facts 
substantially  as  alleged  in  the  complaint,  and  as  conclusions 
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of  law  that  plaintiff  was  "entitled  to  recover  and  have  pos- 
session of  the  premises."  Judgment  was  perfected  on  said 
report,  February  16,  1864,  adjudging  that  plaintiff  recover 
possession  of  the  premises. 

Plaintiffs  also  gave  in  evidence  a  deed  dated  August  12, 
1864,  from  William  P.  Van  Rensselaer  and  wife  to  James 
Kidd  and  Peter  Cagger,  granting  and  conveying  to  them  "  all 
the  estate,  interest,  property,  right,  title,  claim  and  demand 
now  vested  tn  or  belonging  to  "  said  Van  Rensselaer,  individu- 
ally, and  as  executor  of  his  father,  Stephen  Van  Rensselaer, 
deceased,  in  all  the  "  lots  of  land  or  farms  situate,  lying  and 
being  in  the  county  of  Rensselaer,  and  Manor  or  Rensselaer- 
wyck,  which  are  described  in  and  were  demised,  granted  or 
leased  in  perpetuity  in  and  by  the  several  indentures  commonly 
known  as  leases  or  grants  in  fee,  reserving  rents,"  etc. ;  and 
also  all  the  estate,  title  and  interest  of  the  grantor  in  the 
several  indentures,  and  the  rents,  conditions  and  remedies 
reserved,  created  and  provided  for ;  and  also  all  the  rents  in 
arrear,  and  all  judgments  obtained  by  said  William  P.  Van 
Rensselaer,  and  in  case  by  re-entry  or  otherwise,  the  rights  of 
the  parties  under  said  indentures  had  become  changed  or  modi- 
fied so  that  the  title  in  fee  simple,  or  otherwise,  to  the  lands 
demised,  had  become  vested  in  said  grantor,  all  the  rights, 
estate  and  interests,  etc.,  so  acquired  were  granted,  conveyed 
and  assigned.  In  the  schedule  annexed  and  referred  to,  was 
included  the  grant  to  Witbeck  of  the  land  in  question.  Plain- 
tiff also  gave  in  evidence  a  deed  or  indentni*e  from  James 
Kidd  and  wife  to  Peter  Cagger,  convoying  and  assigning  all 
the  rights,  title  and  interest  acquired  by  Kidd  under  said 
grant  from  Van  Rensselaer.  Cagger  died  in  1868,  leaving 
the  plaintiffs,  his  children,  of  whom  four  were  minors,  who 
appear  by  their  mother  as  guardian. 

At  the  close  of  plaintiffs'  evidence,  defendant's  counsel 
moved  for  a  nonsuit  upon  the  grounds,  among  others,  that 
Mrs.  Cagger,  as  mother  and  guardian,  could  not  maintain  the 
action.  That  Peter  Cagger  did  not  die  seized  of  the  premises. 
That  the  interest  of  William  P.  Van  Rensselaer  was  not  con- 
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vejed  to  Cagger.  That  Yan  Keusselaer  was  not  seized  of  an 
estate  in  fee  in  the  premises,  but  that  the  same  remained  and 
continued  in  Witbeck,  his  heirs  and  assigns.  That  if  the 
deeds  from  Yan  Rensselaer  to  Kidd  and  Cagger,  and  from  Kidd 
to  Cagger,  were  intended  to  embrace  an  estate  in  fee  in  the 
lands  they  were  void  by  statute,  because  defendant  was  then 
in  possession,  claiming  to  own  in  fee  and  adverse  to  the  grant- 
ors. The  motion  was  denied  and  said  counsel  duly  excepted. 
Defendant  gave  evidence  tending  to  show  that  the  equitable 
title  to  the  lands  and  property  covered  by  the  deeds,  was  in 
Walter  8.  Church,  the  title  having  been  taken  in  the  name  of 
Kidd  and  Cagger  to  secure  advances  made  by  them  to  Church 
to  pay  to  Yan  Rensselaer  the  purchase-price  of  the  property 
and  for  other  purposes.  The  court  directed  the  jui-y  to  find  a 
verdict  in  favor  of  the  plaintiffs;  that  they  were  entitled  to 
an  estate  in  fee  in  the  lands  in  question,  and  to  recover  pos- 
session, with  $850  (the  amount  proved  as  the  value  of  the  use 
and  occupation),  for  withholding  the  same,  to  which  defend- 
ant's counsel  duly  excepted. 

A  verdict  was  rendered  accordingly.  In  and  by  the  judg^ 
ment  it  was  adjudged  that  plaintiffs  recover  possession  of  the 
premises.     Nothing  was  stated  therein  as  to  plaintiffs'  title. 

Further  facts  appear  in  the  opinion 

A.  e/l  Calvin  for  the  appellant.  The  deed  from  Yan 
Rensselaer  to  Witbeck,  in  1789,  was  a  sale  and  alienation  of 
the  grantor's  estate  in  fee  in  the  land.  {De  Peyater  v.  Mich- 
aely  6  N.  Y.,  467 ;  Van  liensselaer  v.  Bays,  19  id.,  71-76 ; 
Van  liensaelaer  v.  Ready  26  id.,  558 ;  Van  Jienssdaer  v. 
Dennisony  35  id.,  393 ;  Saokett  v.  Barnumy  22  Wend.,  605  ; 
Hope  V.  Boothy  20  Eng.  C.  L.,  574 ;  Van  Ileusen  v.  Radclify 
17  N.  Y.,  582;  Van  Renssda^r  v.  Snyder^  13  id.,  299;  Jemott 
V.  Cooleyy  T.  Raym.,  135, 158 ;  Van  Rensselaer  v.  Slingerlandy 
26  N.  Y.,  587 ;  Van  Rensselaer  v.  BaUy  19  id.,104r-107 ;  Giles 
V.  Ax^tiny  N.  Y.  Weekly  Digest,  153;  2  Story's  Eq. 
Jur.,  §§  1314,  1315.)  A  judgment  record  in  another  action 
is  conclusive  only  of  such  facts  as  were  legitimately  within 
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the  issues  to  be  tried  as  a  part  of  the  merits  of  the  case, 
and  either  expressly  or  by  necessary  implication  thereby 
determined.  (  Woodgate  v.  Fleets  44  N.  Y.,  1 ;  People  v. 
Johnson^  38  id.,  63 ;  Jackson  v.  Woody  3  Wend.,  27 ;  Fair- 
man  v.  Bacon^  8  Conn.,  418;  Oray  v.  Pingry^  16  Vt.,  419.) 
The  court  erred  in  holding  that  the  copies  of  the  execution 
and  return  produced  in  evidence  were  conclusive  and  in 
refusing  to  hear  evidence  denying  their  truth.  {Baldwin  v. 
RyaUy  3  Pars.,  253 ;  Fellows  v.  Van  Hyring^  23  How.  Pr., 
230 ;  Brissell  v.  Pearce,  28  K  Y.,  252 ;  1  R.  S.,  377,  §  65 ; 
id.,  350,  §  16  ;  Brown  v.  Hanford,  7  Hill,  120 ;  5  Den.,  586  ; 
Oifford  V.  Wood^aUy  11  East.,  297 ;  Case  v.  Redfield^  7  Wend., 
898 ;  Boomefi"  v.  Laine^  16  id.,  525  ;  Wheeler  v.  Lampman^  14 
J.  R,  481 ;  Thayer  v.  Stearns^  1  Pick.,  109 ;  Saxion  v.  Nimes^ 
14  Mass.,  315 ;  18  Wall.,  457 ;  19  id.,  58 ;  Van  Rensselaer 
V.  Ohadwick,  7  How.  Pr.,  297 ;  2  R.  S.,  240,  §  77 ;  Bak^r  v. 
BinningeVy  14  N.  Y.,  270 ;  Barnes  v.  EarriSj  4  id.,  386 ; 
Russel  V.  Oay^  11  Barb.,  544;  Shddon  v.  Payne^  7  N.  Y., 
463  ;  People  v.  Ames,  35  id.,  482 ;  Armstrong  v.  Sheriffs  etc.,, 
6  Cow.,  465;  Townsend  v.  Olin,  5  Wend.,  209.)  A  judg- 
ment in  ejectment  is  a  recovery  of  possession,  not  of  the 
seizin  or  freehold.  {Atkins  v.  Horde,  1  Burr.,  114 ;  2  R.  S., 
304,  §  36 ;  Roseboom  v.  Van  Vechien,  5  Den.,  419 ;  McGregor 
V.  Comstock,  17  N.  Y.,  166 ;  Chamherlin  v.  Choles,  35  id., 
479  ;  Doe  v.  Lord,  7  A.  &  E.,  610.)  The  final  judgment' on 
the  $1,000  parol  contract  estopped  the  parties  from  asserting 
the  contract  thereafter.  {Clute  v.  Jones,  28  N.  Y.,  284 ;  Fben 
V.  LorriUard,  19  id.,  299.)  Peter  Cagger  had  no  right  except 
as  a  mortgagee,  and  plaintifl's  took  no  rights  therein  at  his 
death.  {Murray  v.  Walker,  31  N.  Y.,  399;  Stoddard  v. 
Whiting,  46  id.,  630;  Carr  v.  Carr,  62  id.,  251 ;  Church  v. 
Kidd,  5  N.  Y.  Sup.  Ct.,  461 ;  1  Washb.  on  R.  P.,  479 ;  2 
R.  S.,  82,  83,  §  6,  subd.  8  ;  Wilson  v.  Troup,  2  Cow.,  195  ; 
Merritt  v.  Bartholic,  36  N.  Y.,  44.)  A  mortgagee  cannot 
maintain  ejectment.  (2  R.  S.,  312,  §  67 ;  31  N.  Y.,  399  ;  62 
id.,  251 ;  Jackson  v.  Myers,  11  Wend.,  537 ;  Manning  v. 
Moscow  Pres,  Ch.,  27  Barb.,  54.)    A  deed  absolute  on  its 
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face  cannot  be  proved  a  trust  deed  by  parol  testimony,  but  it 
may  by  such  proof  be  sbown  to  be  a  mortgage.  (2  R.  S.,  134, 
§  6 ;  Hodge  v.  Ten.  In8.  Co.^  8  N.  Y.,  419 ;  Sturtevant  v. 
Sturtevant,  20  id.,  40 ;  Horn  v.  KeiUetaa,  46  id.,  610;  Stodr 
dard  v.  Whiting,  id.,  632  ;  Carr  v.  Carr,  52  id.,  268.)  There 
ifi  no  relation  analogous  to  that  of  trustee  and  cestui  qice  trust 
between  a  mortgagee  and  mortgagor.  {Ten  Eyck  v.  Craig^ 
N.  Y.  W.  Dig.,  259 ;  4  Kent,  160 ;  1  Wash,  on  R.  P.,  479, 
480 ;  Clark  v.  Henry,  2  Cow.,  327 ;  Murray  v.  Walker,  31 
N.  Y.,  403.) 

Samuel  Hand  for  the  respondents.  The  question  of  title 
and  right  to  possession  was  conclusively  settled  against  defend- 
ant by  the  judgment  of  1864.  (2  R.  S.,  309,  §  36 ;  Beeie  v. 
Elliott,  4  Barb.,  457  ;  Bennett  v.  Couchman^  48  id.,  73.)  The 
deeds  to  Kidd  and  Cagger,  and  release  of  Kidd  to  Cagger 
were  not  void.  The  tenant's  possession,  under  a  lease  in  fee, 
was  not  adverse.  {Bedell  v.  Shaw,  59  N.  Y.,  46 ;  1  R.  S., 
739,  §  146  ;  2  R.  S.,  691,  §§  5-7 ;  Tyler  v.  Heidam,  46  Barb., 
439  ;  Keneda  v.  Gardner,  4  Uill,  469  ;  Jackson  v.  Stemhurgh, 
1  J.  Cas.,  153 ;  Jackson  v.  Oraham,  3  Cai.,  188 ;  Stevens  v. 
Hausen,  39  N.  Y.,  302.)  There  was  nothing  in  the  objection 
to  plaintiffs'  title  arising  out  of  Church's  contract.  ( Van 
Rensselaer  v.  Dennison,  35  N.  Y.,  393 ;  Va7i  Hensselaer  v. 
Barringer,  39  id.,  1.)  The  admission  of  the  return  to  the 
execution  in  May,  1864,  was  proper,  or  if  not,  could  do  no 
harm.  {RysseU  v.  Gray^  11  Barb.,  541 ;  Henderson  v.  Glairas, 
14  id.,  15.)  The  arrangement  in  1865,  between  Cagger  and 
Lansing,  including  the  deed  and  receipt,  and  the  $4,000  paid, 
were  properly  held  not  to  affect  plaintiff's  rights.  {Cagger  v. 
Lansing,  43  N.  Y.,  550,  553.) 

FoLGEB,  J.  The  judgment  recovered  by  the  plaintiffs  was, 
as  entered,  for  the  recovery  of  the  possession  of  the  lands 
and  premises  described  in  the  complaint,  for  damages  for 
the  withholding  of  the  same,  and  for  costs. 

The  defendant  appeals  therefrom,  and  to  succeed  in  his 
appeal,  he  must  show  that  the  judgment  is  not  warranted 
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by  the  facts  appearing  on  the  trial,  or  that  there  was  some 
error  in  bringing  them  before  the  jury,  or  in  the  direction  to 
the  jury  upon  them. 

So  far  as  the  judgment  is  for  a  recovery  of  the  possession 
of  the  premises,  it  is  sustained  by  the  facts.  The  judgment 
roll  in  the  former  action,  put  in  evidence  on  the  trial  of  this 
action,  showed  an  adjudication  against  the  defendant,  that  tlie 
plaintiff  therein  was  entitled  to  recover  against  the  defend- 
ant the  possession  of  the  promises,  and  that  possession  thereof 
was  awarded  and  adjudged  to  him.  By  that  judgment  the 
defendant  is  bound,  and  may  not  deny  it.  Tliere  was  no 
objection  made  to  the  reading  of  the  roll  in  evidence.  It  is 
now  contended  that  the  judgment  cannot  be  evidence  of  title 
in  the  plaintiffs'  grantor ;  and  ranch  is  said  to  show  that  a  judg- 
ment is  not  a  mode  now  recognized  by  law  for  tlie  convey- 
ance of  land.  The  appellant  misapprehends  the  purpose  and 
effect  of  introducing  the  judgment  roll  in  evidence.  It  was 
not  by  it  to  create  a  title,  but  by  it  to  prove  that  in  a  former 
action,  to  which  the  appellant  was  a  party,  a  title  out  of  him, 
and  in  the  grantor  of  the  plaintiff's  ancestor,  had  been  estab- 
lished. The  judgment  record  did  not  create  the  fact.  It 
was  proof  of  the  fact  otherwise  created ;  "  where  the  issue  is 
upon  the  fact,  the  record  may  be  given  in  evidence  to  sup- 
port that  fact."  (1  Gilbert  on  Ev.,  p.  *28 ;  Powell's  Law  of 
Ev.,  p.  *244,  245  ;  Fearce  v.  Gray,  2  Younge  <fe  Coll.,  S22.) 
In  the  former  trial,  the  title  to  the  land  having  been  at  issue, 
if  the  judgment  roll  showed  that  there  had  been  litigation, 
examination  and  determination  of  that  issue,  the  defendant 
was  bound  by  that  determination,  not  as  making  title,  but  as 
showing,  that  proof  had  been  made  of  title,  and  an  adjudica- 
tion of  the  sufficiency  thereof.  It  now  acts  as  an  estoppel 
upon  the  defendant,  to  deny  that  there  was  sufficient  evidence 
in  that  action  on  which  to  base  that  adjudication.  No  point 
was  made  tbat  the  remedy  was  by  writ  of  possession  under 
that  judgment,  instead  of  by  this  action,  to  enforce  the  right 
of  possession  adjudged  by  it.  Nor  is  the  reliance  of  the 
defendant  upon  the  statutory  right  of  redemption  for  six 
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months  after  execntion  of  writ  of  poBsession,  available  against 
the  efEect  of  the  judgment  roll  ae  evidence.  (2  R.  S.,  p.  506, 
§§  33,  34.)  Whatever  the  relative  rights  of  the  parties  to  the 
action  after  judgment,  by  force  of  any  statute,  the  judgment 
roll  is  jet  evidence  of  what  was  adjudicated,  and  so  far  a  basis 
of  judicial  action  in  subsequent  suits  between  the  same  parties 
or  their  privies.  If  it  shows  a  title  in  fee  adjudicated,  it  gives 
reason  for  a  verdict  of  recovery  of  possession  under  such  title. 
No  attempt  was  made,  save  by  testimony  hereafter  to  be  consid- 
ered, to  show  that  the  right  of  possession  did  not  still  exist. 
If,  then,  the  plaintiffs  had  succeeded  to  that  right,  they  are 
entitled  to  the  judgment  which  they  have  now  obtained,  viz., 
that  they  do  recover  possession  of  the  lands  and  premisea 
They  succeeded  to  the  right  therein  of  Peter  Cagger,  their 
ancestor.  By  the  instruments  of  transfer  from  Kidd  to  him, 
and  from  William  P.  Van  Rensselaer  to  Kidd  and  him,  he 
obtained  all  the  right  which  Van  Rensselaer  had  by  virtue  of 
tlie  judgment.  The  criticism  made  upon  the  terms  of  those 
instruments,  by  the  appellant  in  his  statement  of  facts,  and 
in  his  second  point,  is  not  tenable.  Those  instruments  transfer 
all  the  estate,  etc.,  of  the  assignors,  in  the  lands  described 
in  the  indenture  to  Whitbeck ;  all  the  estate,  etc.,  which  was 
reserved  to  Stephen  Yan  Rensselaer,  in  that  indenture ;  all 
the  estate  in  the  indenture  and  the  rents  reserved  or  granted 
by  it ;  all  right  to  any  rent  or  money  due  thereby  and  in 
arrear ;  any  judgment  or  security  obtained  or  taken  for  rent; 
any  rights  or  title  by  fee-simple  vested  in  Yan  Rensselaer,  by 
any  re-entry  since  the  5th  of  March,  1858 ;  and  it  is  declared 
that  the  iustrnment  is  named  by  way  of  description,  and  all 
rights,  estates,  interests,  claims,  actions  and  demands,  in  and 
to  the  lots,  lands,  i^nts,  tenements  and  hereditaments  are 
granted,  conveyed  and  assigned.  It  cannot  successfully  be 
claimed,  that  Cagger  did  not  in  his  lifetime  obtain  and  have, 
all  the  right  which  the  plaintiff  in  that  judgment  had, 
against  the  defendant  therein  and  herein,  and  in  and  to  the 
lands  and  the  possession  thereof,  named  in  the  indenture. 
The  death  of  Mr.  Cagger  intestate,  devolved  upon  the  plain- 
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tiffs  all  the  right  which  he  had  in  his  lifetime,  subject  to  the 
right  of  dower  of  his  widow,  their  mother.  Among  the 
rights  of  the  plaintiffs  thus  acquired,  was  the  right  to  posses- 
sion adjudged  in  the  former  action.  And  these  rights,  so  far 
as  the  minor  plaintiffs  are  concerned,  are  enforceable  in  this 
action  by  their  mother  as  guardian  in  socage.  {Holmes  v. 
Seely,  17  Wend.,  75.) 

These  views  dispose  of  the  motion  made  by  the  defendant 
at  the  Circuit  for  a  nonsuit,  on  the  resting  of  the  plaintiffs, 
so  far  as  the  points  then  taken  are  argued  in  this  court.  It 
did  not  matter  on  that  motion,  if  the  plaintiffs  had  a  right  of 
immediate  possession,  upon  what  estate  or  title  in  the  lands 
it  was  based.  The  points  made  were  not  based  upon  the 
allegations  in  the  pleadings  (one  of  which  was  that  the  plain- 
tiff had  a  title  in  fee) ;  and  a  right  to  possession  having  been 
shown,  there  was  not,  for  any  reason  advanced  by  the  defend- 
ant, such  a  fniliire  to  make  out  a  case  as  to  warrant  a  nonsuit. 

The  plaintiffs  had  showed  their  title  to  whatever  estate  or 
interest  in  the  premises  Wm.  P.  Yan  Rensselaer  once  had 
by  the  conditions  and  covenants  in  the  indenture,  and  by  the 
judgment  against  the  defendant.  This  certainly  included  a 
right  to  the  possession  of  the  lands  under  some  title  and  for 
some  purpose. 

The  next  step  in  the  trial  brought  to  notice  the  contract 
between  Kidd  and  Cagger  and  Walter  S.  Church.  It  is 
claimed  that,  by  reason  of  this,  Cagger  had  no  interest 
greater  than  that  of  mortgagee.  It  is  not  necessary  now  to 
question  but  that  Church,  by  that  agreement,  had  an  equita- 
ble right,  enforceable  against  Kidd  and  Cagger,  or  Cagger 
alone.  But  the  legal  interest  was  in  Kidd  and  Cagger  at 
first,  and  then  in  Cagger,  and  now  in  the  plaintiffs.  These 
holders  of  the  legal  interest  were  from  time  to  time,  respect- 
ively, the  persons  capable  of  enforcing  it  against  the  defend- 
ant. They  represented  to  him  and  to  the  world  the  legal 
right  and  title  which  Wm.  P.  Van  Bensselaer  had  transferred. 
They  could  and  can  enforce  that  right.  The  enforcement 
will  be  for  the  benefit  of  Church,  so  far  as  his  contract  is 
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valid,  and  gives  hini  benefit.  But  the  defendant  cannot 
interpose  an  equitable  interest  of  Church  to  defeat  the  legal 
right  of  the  plaintiffs. 

All  the  questions  growing  out  of  the  introduction  in  evi- 
dence of  the  writ  of  possession,  and  the  return  to  it,  and  the 
offer  of  evidence  in  contradiction  of  tlie  return,  are  of  no 
moment  here;  they  were  all  immaterial.  The  right  of  the 
plantiffs  to  recover  was  not  affected  either  way  by  the  evidence 
received,  nor  could  it  have  been  by  that  rejected.  Their 
right  depended  upon  the  judgment  in  the  former  action,  and 
upon  the  indenture  and  its  conditions,  and  the  action  of  their 
assignor  availing  himself  of  the  benefit  of  those  conditions, 
by  way  of  re-entry  and  forfeiture. 

The  defendant  asked  that  certain  questions  be  submitted 
to  the  jury.  We  do  not  think  that  it  was  error  to  refuse. 
Under  tlie  evidence,  there  was  no  ground  for  maintaining 
that  the  rents  had  been  paid.  The  receipts  and  satisfaction- 
piece  had  been  signed  by  Cagger.  The  testimony  of  Church 
was  uncontradicted,  that  there  had  never  been  a  deliverv  of 
them,  nor  any  right  to  a  delivery.  That  they  were  in  the 
hands  of  the  defendant  was  not  sufiicient  to  make  an  issue  of 
fact  as  against  that  testimony,  fortified  and  sustained  as  it  was 
by  the  former  suit  between  Cagger  and  the  defendant,  which 
grew  out  of  the  same  transaction.  A  verdict  of  a  jury  that 
the  receipts  and  satisfaction-piece  had  been  executed  and 
delivered  by  Cagger  to  the  defendant,  as  a  consummation. of 
a  transaction  between  them,  and  that  they  showed  payment 
of  rents  and  satisfaction  of  judgment,  would  have  been  so 
contrary  to  the  evidence  as  to  have  warranted  the  court  in 
setting  it  aside  for  that  reason.  This  is  a  test  of  the  pro- 
priety of  .a  refusal  to  submit  a  question  to  a  jury. 

There  was  no  question  of  fact  to  be  passed  upon  by  the 
jury,  for  the  determination  of  the  question  of  law,  whether 
the  plaintiffs  had  any  estate  in  the  premises  which  descended 
to  them  from  Cagger.  That  question  depended  alone  upon 
the  force  of  terms  in  written  documents,  and  upon  matter 
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of  record.     It  was  a  matter  of  interpretation   and  legal 
deduction. 

The  court  directed  the  jury  to  find  a  verdict  for  the  plain- 
tifis.  There  was  not  error  in  this.  They  were  entitled,  as 
we  have  seen,  to  a  verdict  for  the  possession  of  the  premises. 

The  court  directed  the  jury  to  find  that  the  plaintifiB  were 
entitled  to  an  estate  in  fee  in  tlie  lands.  If  the  appellant  is 
right  in  the  position  taken  by  him,  that  a  recovery  in  eject- 
ment is  but  a  recovery  of  possession,  and  not  of  the  seizin  or 
freehold,  without  prejudice  to  the  right,  as  it  may  afterward 
appear  between  the  parties,  then  he  is  not  injured  by  this 
direction  of  the  court  or  by  the  verdict  of  the  jury  in  obe- 
dience to  it.  The  judgment  entered  upon  the  verdict  is  for 
the  possession  only.  But  we  do  not  agree  with  the  position 
of  the  defendant.  As  we  understand  the  purpose  of  the 
Revisers  and  the  statutes  passed  by  the  legislature,  the  action 
of  ejectment  now  tests  not  only  the  right  to  possession,  but 
the  title  under  which  the  right  exists.  The  plaintiff  is 
required  to  state  in  his  pleading  whether  he  claims  in  fee  for 
life  or  years.  (2  R.  S.,  304,  §  10.)  The  verdict  shall  specify 
the  estate  which  shall  have  been  established  on  the  trial  by 
the  plaintiff  whether  in  fee  for  life  or  for  years.  (Id.,  807, 
§  80.) 

Every  judgment  rendered  upon  a  verdict  shall  be  conclu- 
sive as  to  the  title  established  in  the  action  against  the  party, 
and  all  persons  claiming  under  him.  (Id.,  809,  §  86 ;  Code,  § 
466 ;  and  see  Sheridan  v.  Andrews^  49  N:  Y.,  478.)  And  so 
it  is  with  a  judgment  entered  upon  the  report  of  a  referee,  or 
the  decision  of  a  judge  trying  a  cause  without  a  jury.  (Laws 
of  1862,  chap.  486,  p.  977.) 

We  have  to  revert  to  the  judgment  roll,  to  ascertaii>  whether 
the  court  was  right  in  giving  the  direction  to  find  a  title  in 
fee  in  the  plaintiffs  in  this  action.  The  former  action  was 
tried  by  a  referee.  In  the  judgment  entered  upon  his  report 
there  is  no  mention  made  of  the  title  of  the  plaintiff,  more 
than  there  is  in  the  judgment  in  this  action.  In  the  report 
of  the  referee  there  is  not  specific  expression  that  the  plain- 
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tiff  has  a  title  in  fee  for  life  or  for  years.  The  complaint  in 
that  case  makes  a  claim  to  a  title  in  fee,  and  bases  it  upon 
averments,  of  the  conditions  in  the  indenture,  that  if  any 
covenant  or  prior  condition  should  not  be  kept,  the  lessor  or 
his  heirs  or  assigns  might  re-enter,  and  again  have,  repossess 
and  enjoy  the  granted  premises  as  in  the  former  estate,  and 
expel  the  lessee  and  his  heirs  and  assigns ;  and  upon  aver- 
ments of  the  non-performance  of  the  covenant  to  pay  rent,  of 
notice  to  the  defendant  of  the  intention  of  the  plaintiff  to 
re-enter,  in  pursuance  of  the  act  of  1846.  (Laws  of  1846,  p. 
369,  chap.  274.)  The  answer  of  the  defendant  takes  issue  upon 
all  these  averments.  The  report  of  the  referee  finds  upon 
the  issue  in  favor  of  the  plaintiflT,  specifically  finding  the 
covenant  for  the  payment  of  rent,  the  condition  that  if  the 
rent  should  not  be  paid  for  twenty-eight  days  after  day  of 
payment  the  lessor  or  his  assigns  might  re-enter  and  have, 
repossess  and  enjoy  the  former  estate,  and  expel  the  lessee 
and  his  assigns,  and  that  the  indenture  should  become  void,  on 
the  non-payment  of  rent,  and  the  giving  of  notice  of  re-entry 
by  reason  thereof.  The  report  concludes,  as  matter  of  law, 
from  these  and  other  findings  of  fact,  that  the  plaintiff  is  enti- 
tled to  recover  and  to  have  possession.  The  report  did  find 
then,  as  fact,  that  there  was  a  grant  in  fee  of  the  lands, 
with  a  charge  upon  them  of  a  yearly  rent  in  perpetnitj'^,  to 
the  grantor,  his  heirs  and  assigns,  with  clauses  for  an  entry 
and  for  distress  for  rent.  The  interest  in  the  rent  owned  by 
the  grantor,  as  matter  of  law  from  those  facts,  was  an  estate 
in  it  in  fee  simple.  (2  Wash,  on  Eeal  Prop.,  263  [*  8] ;  and  see 
Farley  v.  Craig,  11  N.  J.  L.  R.  [6  Halsted],  262.)  It  was 
such  an  interest  in  land  as  may  be  levied  upon  for  the  debt  of 
him  who  owns  it.  (Id. ;  T/ie  People  v.  Saskins^  7  Wend.,  463.) 
The  appellant  contends  that  there  was  no  reversion  of  the 
estate.  Let  it  be  granted,  for  that  is  not  the  dispute  which 
the  respondents  make.  They  claim  a  forfeiture  of  the  estate 
of  the  appellant  and  his  predecessor,  and  a  restoration  to 
them,  as  the  assignees  of  Stephen  Van  Rensselaer,  of  the 
estate  which  he  did  possess  and  enjoy  before  and  at  the  time 
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of  the  execution  by  him  of  the  indenture.  The  referee  did 
find,  as  fact,  that  there  was  a  right  of  re-entry  and  repossession 
of  the  former  estate,  and  an  avoidance  of  the  lease  or  grant 
in  fee.  As  a  matter  of  law  from  this  fact  a  conditional  estate 
was  constituted  in  the  grantor  (2  Wash,  on  Real  Prop., 
257  [*9]),  ftnd  a  right  in  him  or  his  assigns  to  enforce  it  by 
action  in  ejectment.  {Marshall  v.  Conrady  5  Cal.,  364,  405  ; 
Va7i  Eensselaer  v.  BaU^  19  N.  T.,  104-106 ;  The  Sam€  v. 
Slingerlandy  26  id.,  586 ;  The  Same  v.  Dennisoiij  35  id., 
400.)  There  is  found  in  the  instrument  a  condition,  which 
is  in  the  nature  of  a  forfeiture,  which  at  law  casts  the  whole 
estate  upon  the  grantor  whenever  it  is  broken.  {Stephenson 
V.  EaineSy  16  Ohio  St.,  478.)  There  may  have  been,  and 
probably  was,  the  equitable  right  to  be  relieved  against  the 
forfeiture,  but  that  is  not  now  involved.  And  this  condi- 
tional estate  had  this  extent,  by  virtue  of  the  terras  of  this 
indenture,  that  the  owner  of  it  might  re-enter  and  his  former 
estate  have  and  hold,  and  the  grantee  quite  oust ;  for  the  estate 
of  the  grantee  is  defeasible  if  the  condition  be  not  performed. 
(2  Inst.  [Tliomas'  ed.],  §  325,  p.  *  3.)  Here  the  appellant  cites 
to  us  the  cases  of  HavergiU  v.  Hare  (Cro.  J.,  510),  and 
Jemot  V.  Cooly  (Sir  T.  Kaym.,  135-158).  But  the  distinc- 
tion between  those  cases  and  this  is  well  shown  in  Farley  v. 
V.  Craig  {supra;  11  N.  J.  L.  R.  [6  Halsted],  262).  It  rests  upon 
the  diflPerence  in  the  terms  of  the  covenants  and  conditions.  In 
those  cases  the  right  to  hold  on  re-entry  was  only  for  so  long  as 
needful  to  get  from  the  land  the  rents  in  arrear.  By  those 
terms  there  was  created  only  an  interest  in  the  profits.  The 
case  is  difi^erent  here.  The  appellant  is  in  error  in  his  asser- 
tion that  the  right  of  re-entry  gave  only  a  usufructuary 
interest.  Here  the  terms  make  a  forfeiture  of  the  land  itself, 
and  a  restoration  of  the  grantor's  former  estate  and  title. 
And  see  Jemot  v.  Cooly^  as  reported  1  Levinz,  170,  where 
TwYSDEN,  J.,  is  stated  to  have  said :  "  That  if  it  was  not  for 
the  words,  and  to  retain  till  he  he  satisfied  out  of  the  profits^ 
it  would  have  been  an  inheritance  in  the  land  to  remain  in 
the  heir  as  a  penalty."    Now  this  condition,  in  the  instrument 
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in  this  case,  is  a  lawful  condition  imposed  npon  the  estate  of 
the  predecessor  of  the  defendant  {De  Peyster  v.  Michael^  6 
N.  Y.,  497;  Van  Rensselaer  v.  Hays,  19  id.,  76,  77),  and 
obligatory  upon  the  parties,  and  in  default  of  performance 
the  consequences  imposed  by  the  terms  of  the  instrument 
must  be  endured,  one  of  which  is  the  right  to  re-enter  and 
have  again  the  estate  formerly  possessed  by  the  party  of  the 
first  part  to  thie  instrument.  That  was  an  estate  in  fee  simple 
in  the  land.  It  matters  not  that  the  referee  did  not  in  terms 
express  a  conclusion  of  law  to  that  effect.  Such  a  conclusion 
is  involved  in  the  issues  found  by  the  pleadings.  It  flows 
necessarily  from  the  facts  found,  and  no  fact  is  found  which 
is  hostile  to  it.  We  conclude,  then,  that  the  learned  justice 
at  the  Circuit  was  not  in  error  in  directing  a  verdict  of  a  title 
in  fee  simple  in  the  lands  in  the  plaintiffs. 

The  learned  justice  also  directed  the  jury  to  find  for  the 
plaintiffs  $850  for  withholding  the  possession  of  the  premises. 
Upon  the  exception  taken  to  this  direction  the  point  is  now 
made,  that  there  was  no  testimony  upon  which  a  verdict  for 
more  than  nominal  damages  for  withholding  possession  could 
have  been  legally  based.  The  exception  taken  was  general 
and  did  not  point  out  the  specific  difficulty  now  raised,  which 
is,  that  testimony  of  the  value  of  the  annual  use  and  occupa- 
tion is  not  competent  upon  an  issue  of  the  amount  of  damages 
for  withholding  the  possession  of  lands,  though  it  is  compe- 
tent in  an  action  for  the  mesne  rents  and  profits.  The  case 
cited  by  the  appellant,  of  Lamed  v.  Hudson  (57  N.  Y.,  151), 
does  hold,  that  where  testimony  of  the  value  of  the  use  and 
occupation  is  offered  upon  the  issue  of  the  amount  of  dam- 
ages, by  witJiholding  possession,  an  objection  to  the  admissi- 
bility was  good,  and  that  an  exception  to  a  charge  instructing 
the  jury  to  consider  such  testimony  upon  that  issue,  was  also 
good.  But  that  case  is  not  a  precedent  for  this.  There  was 
no  allegation  in  the  complaint  in  that  case  of  the  value  of  the 
nse  and  occupation.  The  only  mention  of  damages  was  in 
the  demand  of  judgment.  The  Code  provides,  that  in  an 
action  to  recover  the  possession  of  lands,  a  claim  may  also  be 
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made  for  the  me^e  profits.  (Code,  §  167.)  The  allegation 
in  the  second  cause  of  action  in  the  complaint  in  this  action 
was,  in  substance,  that  which  is  required  by  the  Revised 
Statutes  for  a  suggestion  on  the  record  of  a  claim  for  mesne 
profits.  (2  R  S.,  310,  §§  44,  45 ;  Yates'  Pleadings,  195.) 
There  was  no  objection  to  the  testimony,  (when  it  was 
received),  which  showed  the  value  of  the  use  and  occupation, 
nor  was  the  exception  to  the  direction  now  complained  of  so 
pointed  as  to  call  the  attention  of  the  court  and  counsel  to 
the  position  now  taken.  We  do  not  think  that  the  facts  of 
this  case  bring  it  within  the  principle  in  67  New  York  (supra). 
It  is  true  that  the  judgment  entered  herein  does  speak  of  the 
sum  recovered  as  damages  for  the  withholding  of  the  possea- 
sion.  But  that  is  not  an  error  brought  up  by  the  exception. 
It  is,  indeed,  an  irregularity  in  the  entry  of  judgment  which 
would  have  been  corrected  on  motion. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Michael  L.  Doyle  et  al..  Appellants,  v.  Samuel  Lobd  et  al., 

Respondents. 


Plaintiffs  leased  the  first  floor  of  a  building  in  the  city  of  New  York  for  a 
store.  In  the  rear  was  a  yard  attached  to  and  exclusively  appropriated 
for  the  use  of  the  building,  to  which  all  the  occupants  had  access 
through  a  hall  running  fix)m  the  front  to  the  rear  of  the  building,  and 
as  the  building  was  occupied  when  plaintiffs  leased,  no  tenant  could 
dispense  with  it.  The  rear  of  the  store  received  light  necessary  for  the 
transaction  of  business  therein  from  windows  opening  into  the  yard.  A 
door  opened  from  the  store  into  the  yard  and  one  into  said  hall.  The  lessor 
consented  that  plaintiffs  might  close  up  these  two  doors  at  his  own 
expense  to  make  shelf  room.  Defendants,  having  leased  the  whole 
premises,  subject  to  plaintiffs'  lease,  began  to  excavate  in  the  yard  for 
the  purpose  of  building  thereon.  In  an  action  to  restrain  such  building, 
hddy  that  plaintiffs  by  their  lease  acquired  an  easement  in  the  yard,  of 
which  they  were  not  deprived  by  the  agreement  as  to  closing  the  doors; 
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that  even  if  it  should  be  held  from  the  fact  of  dosing  the  doors,  that  it 
was  not  the  intention  by  the  lease  to  give  them  access  to  the  yard,  yet 
they  were  entitled  to  enjoy  an  easement  therein  for  the  purposes  of  light 
and  air,  and  defendants  could  not  change  it  to  their  disadvantage. 
The  authorities  establishing  the  A.meTican  doctrine,  so  called,  as  to  light 
and  air,  recognized  and  distinguished. 

(Argued  February  22,  1876;  decided  March  21,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York  affirming  a  judgment  in  favor 
of  defendants,  entered  upon  an  order  dismissing  plaintiifs' 
complaint  on  trial.     (Reported  below,  7  J.  &  S.,  421.) 

This  action  was  brought  to  restrain  defendants  from  build- 
ing upon  a  yard  in  the  rear  of  plaintiffs'  store,  in  the  city  of 
New  York.     The  facts  are  set  forth  sufficiently  in  the  opinion. 

A.  J.  Vanderpoel  for  the  appellants.  Plaintiffs  were  enti- 
tled to  use  the  yard  in  common  with  the  other  tenants. 
{Whitney  v.  Olney^  3  Mason,  280,  284;  Sheets  v.  Selden^s 
Lessee^  2  Wall.,  177,  187;  Shep.  Touch.,  189;  Voar.hees  v. 
BuTchard,  65  N.  Y.,  98;  Sparks  v.  He^^  16  Cal.,  186; 
Comyn's  Dig.,  title.  Grant,  E.,  6 ;  Doe  ex  dem..  Clemm&nts  v. 
CoUina,  2  T.  R.,  498,  502 ;  Kiddle  v.  Litilefidd,  53  N.  H., 
503 ;  HuUemeier  v.  AlbrOy  18  N.  Y.,  48.)  The  lease  "  being 
with  tlie  appurtenances,''  the  land  passed  as  appurtenant  to 
the  building.  {Doane  v.  Broad  St.j  etc,  6  Mass.,  332 ;  Tay- 
lor's L.  &  T.,  §  161 ;  Comyn's  Dig.,  title,  Grant,  E.,  9  ;  U.  S. 
V.  AppUton,  1  Sum.,  500;  8  N.  Y.,  387;  18  id.,  48;  Brown- 
vng  V.  Daleamey  3  Sandf.,  13;  Royee  v.  Guggenheim,  106 
Mass.,  201,  203.)  The  right  to  light  and  air  from  t'he  yard 
was  an  incident  and  appurtenant  to  plaintiff's  grant.  {Lamp- 
man  v.  Milks,  21  N.  Y.,  505 ;  Havens  v.  Klein,  N.  Y.  0. 
Pleas,  Mch.,  1875 ;  BnUerworth  v.  Crawford,  46  N.  Y.,  349 ; 
Cam,aday  v.  Stiger,  55  id.,  452,  454 ;  Palmer  v.  Fletcher,  1 
Levins,  122 ;  Bobbins  v.  Barnes,  Hobart,  131 ;  Goutts  v. 
Oorham,  1  M.  &  M.,  396 ;  Riviere  v.  Bower,  R.  &  M.,  24 ; 
Story  V.  Odin,  12  Mass.,  157;  Myers  v.  Gemmel,  10  Barb., 
643 ;  Compton  v.  Richards,  1  Price,  27.)    The  closing  of  a 
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portion  of  the  windows  and  afterward  increasing  the  size  did 
not  affect  plaintiffs'  right  to  reh'ef.  (Tapling  v.  JoneSy  11 
H.  of  L.  Cas.,  290,  307,  311,  320 ;  Straight  v.  Bum  [L.  R.], 
5  Ch.  App.«,  163.)  The  court  should  have  received  the  proof 
offered  as  to  the  use  of  the  yard  by  the  tenants  over  the  store. 
(Taylor's  L.  &  T.,  §  160 ;  Eeats  v.  Hugo,  115  Mass.,  204.) 

T.  D.  Pelton  for  the  respondents.  Defendants  took  title 
subject  only  to  such  charge  or  incumbrance  as  Ann  Gillett 
had  created.  {Moore  v.  Rawson,  3  B.  &  C,  840 ;  Cross  v. 
Lewis,  2  id.,  628 ;  Parker  v.  Foote,  19  Wend.,  316 ;  2  Washb. 
on  R.  P.  [3d  ed.],  317;  KeaU  v.  Hugo,  116  Mass.,  204; 
Mayor,  etc,  v.  Mabie,  13  N.  Y.,  168 ;  Kinney  v.  Watts,  14 
Wend.,  38 ;  1  R.  S.  [Edm.  ed.],  689,  §  140.)  A  grant  cannot 
be  extended  by  implication.  {Grant  v.  Cliase,  17  Mass.,  441 ; 
3  Cruise  Dig.,  47,  art.  61.)  The  grant  of  an  easement  of 
light  and  air  is  not  implied  from  the  grant  of  a  building  hav- 
ing windows  overlooking  land  retained  by  the  grantor. 
{Keats  V.  Hugo,  16  Am.  R.,  80,  91 ;  115  Mass.,  204;  Ran- 
daU  V.  Sanderson,  11  id.,  114;  Cottier  v.  Pierce,  7  Gray,  18; 
Haverstick  v.  Sipe,  33  Penn.,  368;  MuUin  v.  Striker,  19 
Ohio,  136 ;  Morrison  v.  Marqtcand,  24  Iowa,  35 ;  Janes  v. 
Jenkins,  34  Md.,  1.)  A  grant  of  an  easement  is  void  with- 
out note  or  memorandum  in  writing.  ( Wolff  v.  Frost,  4 
Sandf.  Ch.,  92 ;  Houghtaling  v.  Houghtaling,  5  Barb.,  379 ; 
Miller  v.  Aub.  and  S.  R.  R.  Co.,  6  Hill,  61 ;  Pitkin  v.  T, 
I.  R.  R.  Co.,  2  Barb.  Oh.,  221.)  The  enlargement  of  the  win- 
dows by  plaintiffs  was  an  act  of  ownership,  which,  as  tenants, 
they  hafl  no  right  to  exercise.  {Agate  v.  Lowerheir,  67  N.  Y., 
614;  Selden  v.  J)el.  and  Hud.  C.  Co.,  29  id.,  634,  639 ;  Buck 
V.  Story,  2  0.  &  P.,  465 ;  GarreU  v.  Sharp,  3  Ad.  &  El., 
326.)  The  enlargement  of  thfe  windows  was  in  effect  an 
abandonment  of  the  original  easement  and  the  substitution  of 
another.  [G.  &  W.  on  Easements,  374,  376 ;  Elliott  v.  Rett, 
5  Rich.  [S.  C],  406;  Popev.  0'Hara,4S  N.  Y.,  447;  3 
Phil.  Ev.  [0.  &  H.  Notes],  372  ;  3  Ad.  &  El.,  325 ;  Washb. 
on  Easements  [3d  ed.],  629 ;  Butterworth  v.  Crawford,  46 
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N.  T.,  349.)  Plaintiffs  were  not  entitled  to  relief  on  the 
gi*ound  that  defendants  had  removed  the  privies  from  and 
occupied  the  premises  in  the  rear  yard.  {Grant  v.  Chaae^  17 
Mass.,  441 ;  Manning  v.  iSmith^  6  Conn.,  291 ;  3  Cruise  Dig., 
272.)  There  can  be  no  presumption  that  the  lease  carried 
witli  it  any  thing  beyond  the  premises  described.  (Phil,  on 
Ev.  [C.  &  H.],  1403,  note  956;  1  Greenl.  on  Ev.,  §286; 
Cary  v.  TIiomp8on^  1  Daly,  36  ;  Doe  v.  Burt^  1  T.  K.,  704.) 
The  court  will  not  restrain  by  injunction  from  doing  an  act 
already  done.  (Thomp.  on  Prov.  Rem.,  207;  Moreland  v. 
Hichardson,  22  Beav.,  604 ;  Pitkin  v.  WarreUy  6  How.  Pr., 
348.)  Plaintiffs  are  not  entitled  to  relief  without  showing 
that  the  acts  complained  of  will  injure  them.  (Code,  §  219 ; 
Wetmore  v.  Stori/y  22  Barb.,  496.) 

Eael,  J.  On  the  26th  day  of  July,  1870,  Ann  Qillett 
owned  a  building.  No.  85,  on  Forsyth  street,  in  the  city  of 
New  York,  five  stories  high,  twenty-five  feet  wide  on  the  street, 
and  fifty-one  feet  deep,  upon  a  lot  twenty-five  feet  wide  and 
seventy  feet  deep.  The  lower  story  was  then  occupied  as  a 
store,  and  the  upper  stories,  by  families.  The  space  of  nine- 
teen feet  in  the  rear  of  the  building  was  a  vacant  yard,  with 
the  exception  of  privies  thereon,  having  no  communication 
with  any  street,  and  then,  apparently,  useful  for  no  purpose 
except  as  appurtenant  to  the  building.  There  was  a  hall-way 
on  the  southerly  side  of  the  building,  extending  the  whole 
length  thereof,  with  a  door  at  each  end,  giving  access  to  the 
yard ;  and  there  was  then  a  door  from  the  lower  story  into 
this  hall-way,  and  also  in  the  rear  of  the  store  into  the  yard. 
There  were  also  two  windows  in  the  rear  of  the  store,  from 
which  light  and  air  entered,  the  store.  The  privies  were 
manifestly  built  to  be  used  with  the  building,  and  for  the 
accommodation  of  its  tenants ;  and  we  must  assume,  if  it  is 
material,  as  plaintiffs  offered  to  prove  it  upon  the  trial,  that 
the  tenants  had  access  to  the  vacant  space  and  to  the  privies. 
While  the  privies  were  in  this  condition,  on  the  day  above 
mentioned,  Mrs.  Oillett  rented  the  store  on  the  first  floor. 


486  DoTLB  et  al  V.  Lord  et  al.  [Mar., 

Opiniou  of  the  Court,  per  Earl,  J. 

with  the  appurtenances,  to  the  plaintifib,  to  be  occupied  as  a 
dry-goods  store  for  the  terra  of  five  jears  from  the  Ist  day 
of  May,  1871.  The  plaintiffs  then  bought  out  the  prior  tenant, 
and  immediately  took  possession,  and  continued  in  the  pos- 
session of  the  store  down  to  the  trial  of  this  action. 

At  the  time  of  the  lease,  the  plaintiffs  occupied  a  store  on 
the  southerly  side  of  Grand  street,  a  street  running  east  and 
west,  at  right  angles  with  Forsyth  street,  and  the  rear  of  that 
store  butted  against  the  rear  half  of  the  northerly  wall  of 
the  Gillett  store,  and  it  was  agreed  that  the  doors  opening 
from  the  store  into  the  hall-way  and  yard  should  be  bricked 
up  to  make  place  for  shelves  in  the  store,  and  that  an 
opening  should  be  made  in  the  northerly  wall  of  the  Gillett 
store  and  the  rear  wall  of  plaintiffs'  store^  so  as  to  make  a 
communication  between  the  two  stores.  The  plaintiffs  did 
not  use  the  privies  on  the  Gillett  lot,  as  they  had  one  in  their 
own  store  convenient  for  use  for  both  stores. 

On  the  1st  day  of  May,  1874,  the  defendants  took  a  lease 
of  the  whole  building  and  lot  No.  85,  Forsyth  street,  for  ten 
years,  subject  to  plaintiffs'  lease,  and  commenced  to  excavate 
in  the  yard  for  the  purpose  of  building  thereon,  and  then 
plaintiffs  commenced  this  action  to  restrain  them. 

If  the  plaintiffs  had  hired  the  whole  building  with  the 
appurtenances,  their  right  to  the  yard  could  not  have  been 
questioned.  The  yard  belonged  to  the  building  and  was 
appropriated  to  its  use,  and  would  pass  under  a  lease  of  the 
building  as  a  part  of  the  premises  demised.  The  lease  would 
have  such  effect,  because  it  would  be  the  presumed  intention 
of  the  parties.  In  Sheppard's  Touchstone  (94)  it  is  said  that 
the  grant  of  a  messuage,  or  a  messuage  with  the  appurte- 
nances, will  pass  the  dwelling-house,  barn,  adjoining  build- 
ings, orchard,  curtilage  and  garden.  In  Comyn's  Digest 
(title.  Grant,  E.  6)  it  is  said  "  by  the  grant  of  a  messuage  or 
house,  the  garden,  orchard  or  curtilage  pass."  In  Whitnej/  v. 
Oln^  (3  Mason,  0.  R.  Eeps.,  280)  it  was  held  that  a  devise 
of  a  mill  with  appurtenances,  conveyed  not  the  buildings 
merely,  but  the  land  under  and  adjoining  which  is  necessary 
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to  tlie  use,  and  actually  used  with  it.  In  United  States  v. 
Appleton  (I  Sumner,  492)  Judge  Story  said :  '*  The  general 
rule  of  law  is,  that  where  a  house  or  store  is  conveyed  by  the 
owner  thereof,  every  thing  then  belonging  to  and  in  use  for 
the  house  or  store,  as  an  incident  or  appurtenance,  passes  by 
the  grant.  It  is  implied  from  the  nature  of  the  grant,  unless 
it  contains  some  restriction,  that  the  grantee  shall  possess  the 
house  in  the  manner  and  with  the  same  beneficial  rights  as 
were  then  in  and  belonged  to  it.'' 

In  the  case  supposed  the  yard  would  have  passed  with  the 
store,  not  by  force  of  the  word  "  appurtenances,"  but  as  por- 
tions of  the  premises  demised.  {Riddle  v.  Litchfield^  58 
N.  H.,  503.)  If  all  the  rooms  in  the  building  had  at  the 
same  time  been  rented  to  different  tenants,  each  taking  his 
room  with  the  appurtenances,  and  no  mentioti  had  been  made 
of  the  yard,  a  different  case  would  have  been  presented. 
The  demise  of  a  room  in  the  building  would  pass  no  portion 
of  the  yard.  Each  tenant  would  take  only  the  room  which 
he  hired,  and  would  take  no  other  portion  of  the  premises. 
Whatever  else  he  took  would  be  by  virtue  of  the  word 
"  appurtenances."  That  word  would  give  him  whatever  was 
attached  to  or  used  with  the  premises,  as  incident  thereto, 
and  convenient  or  essential  to  the  beneficial  use  and  enjoy- 
ment thereof,  and  he  would  take  any  easetnent  or  servitude 
used  or  enjoyed  with  the  demised  premises.  (2  Wash,  on 
Real  Prop.,  667 ;  Wash,  on  Eas.,  32  ;  Sheets  v.  SelderCs  Les- 
see^ 2  Wall.,  177;  Riddle  v  Litchfi^ld^  supra;  Vaorhees  y. 
Jiurchardy  65  N.  Y.  98 ;  HuUemeier  v.  AVbro^  18  id.,  48.) 
It  would  not  give  him  an  interest  in  the  yard  as  a  portion  of 
land  demised,  because  land  cannot  pass  ias  appurtenant  to 
land,  but  it  would  give  him  an  easement  in  the  yard  in  com- 
mon with  all  the  other  tenants,  for  all  purposes  for  which  it 
could  be  used  in  common  —  for  access  to  the  privies,  for  play- 
ground for  children,  and  for  light  and  air  for  rooms  in  the 
rear  of  the  building. 

If  the  different  rooms  in  the  building  were  leased  at  differ- 
ent times  with  the  appurtenances,  the  same  result  would 
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follow.  Each  teuant  would  have  an  easement  in  the  yard. 
Such,  in  the  absence  of  restrictive  words,  would  be  the  mani- 
fest intention  of  the  parties,  and  no  rule  of  law  stands  in  the 
way  of  giving  effect  to  such  intention. 

The  yard  was  attached  to  and  appropriated  for  the  use  of 
the  building.  The  privies  were  built  for  the  use  of  the  occu- 
pants of  the  building,  and  the  yard  was  essenti&l  to  the  bene- 
ficial use  thereof,  and  as  the  building  was  occupied  when 
plaintiffs  took  the  lease,  no  tenant  thereof  could  well  dispense 
with  the  use  of  the  yard.  The  building  was  so  constructed 
and  arranged  that  all  the  tenants  had  access  to  the  yard,  and 
there  was  no  other  apparent  purpose  to  which  the  yard  could 
be  subjected.  Hence,  within  every  authority  to  which  our 
attention  has  been  called,  the  plaintiffs,  when  they  took  their 
lease,  acquired  an  easement  in  the  yard,  unless  facts  to  which 
I  will  now  call  attention,  deprive  them  thereof.  It  was 
agreed  between  them  and  their  lessor  at  the  time  they  took 
their  lease,  as  above  stated,  that  the  doors  leading  from  their 
store  into  the  yard  and  into  the  hall-way  should  be  closed  up 
at  the  expense  of  the  lessor.  This  agreement  was  not  for  the 
benefit  of  the  lessor,  and  was  not  made  to  cut  off  any  rights 
which  the  lessees  would  otherwise  have,  but  it  was  made  at 
the  request  of  the  lessees  and  for  their  benefit,  to  give  them 
more  room  for  shelves.  Having  a  privy  in  their  own  store 
on  Grand  street,  so  long  as  they  used  the  two  stores  together, 
they  did  not  need  the  use  of  a  privy  in  the  yard.  But  they 
did  nothing  and  agreed  to  nothing  depriving  themselves  of 
the  right  to  use  the  privies.  They  still  had  access  to  the  yard. 
There  was  the  hall  running  the  whole  length  of  the  south 
side  of  the  building,  with  a  door  opening  into  the  yard  at  the 
rear  end.  This  was  a  way  leading  into  the  yard,  and  in  the 
absence  of  any  restriction  all  the  tenants  had  the  right  to  use 
it  for  access  to  the  yard.  The  plaintiffs  could  at  any  time 
have  had  access  to  the  yard  and  privies  through  this  hall,  and 
could  have  used  them  in  common  with  the  other  tenants. 

But  even  if  it  should  be  held  that  the  fact  of  closing  up  the 
doors,  and  the  fact  that  plaintiffs  had  a  privy  of  their  own, 
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showed  that  it  was  not  the  intention  by  the  lease  to  give  them 
access  to  the  yard,  yet  tiiere  is  nothing  to  indicate  tiiat  they 
were  to  be  deprived  of  the  light  and  air  from  the  yard.  They 
hired  the  lower  story  for  a  store  and  the  rear  windows  were 
the  only  means  to  procure  light  (except  artificial)  for  the  pro- 
per transaction  of  business  in  that  part  of  the  store.  The 
light  passing  into  the  windows  from  the  yard  was  essential  to 
the  beneficial  use  of  the  store,  and  it  was  clearly  the  inten- 
tion at  the  time  the  lease  was  made  that  plaintifiB  should  have 
it.  To  this  extent,  in  any  view  of  the  case,  the  plaintiffs 
were  entitled  to  enjoy  an  easement  in  the  yard.  They  were 
so  far  interested  in  it,  that  the  defendants  could  not  change 
its  condition  to  their  detriment. 

This  conclusion  is  reached  without  any  departure  from 
what  may  be  called  the  American  doctrine  as  to  light  and  air, 
as  distinguished  from  the  English  common  law  doctrine,  and 
the  law  as  laid  down  in  the  following  authorities  is  fully 
recognized  :  Parker  v.  Fooie  (19  Wend.,  315) ;  Palmer  v. 
Wetmore  (2  Sandf.  Sup.  C.  R.,  316) ;  Myer%  v.  Geinmel  (10 
Barb.,  637) ;  MvUen  v.  Strieker  (19  Ohio  State,  135) ;  Haver- 
stick  v.  Sipe  (33  Penn.  State,  368) ;  Keats  v.  Hugo  (115  Mass., 
204).  Under  these  authorities,  if  the  lessor  had  sold  the  store 
and  lot  upon  which  it  stood,  twenty-five  feet  by  fifty-one, 
the  grantee  would  have  taken  no  right  to  light  and  air  from 
the  balance  of  the  lot.  In  that  case  the  grantor  could  have 
built  upon  the  balance  of  the  lot,  and  thus  have  darkened 
tlie  windows  in  the  store  without  violating  any  rights  of  the 
grantee.  In  this  case,  if  the  yard  had  not  been  part  of  the 
lot  upon  which  the  building  was  standing  and  if  it  had  not 
been  appropriated  to  use  with  the  building  so  as  to  pass  as 
appurtenant  thereto,  so  far  as  to  give  easements  therein  to  the 
tenants  of  the  building,  the  plaintiffs  could  not  have  com- 
plained of  the  acts  of  the  defendants  alleged  in  the  complaint. 

I  am,  therefore,  of  opinion  that  defendants  had  no  right 
to  enter  upon  the  yard  and  appropriate  the  same  exclusively 
to  their  use,  and  thus  deprive  plaintiffs  of  all  use  of  the  same, 
and  of  the  light  and  air  passing  over  the  same. 
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Judgment  reversed,  and  new  trial  granted^  costs  to  abide 
event. 

All  concur. 
Judgment  reversed. 
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171  ^446Where  exemplary  or  punitive  damages  are  claimed  in  an  action,  all  the 

circumstances  immediately  connected  with  the  transaction,  tending  to 

exhibit  and  explain  the  motive  of  defendant  as  to  show  upon  the  one 

side  that  he  acted  maliciously,  or  upon  the  other  that  he  acted  in  the 

honest  belief  that  he  was  justified  in  what  he  did,  or  acted  under  the 

impulse  of  sudden  passion  or  alarm  caused  by  pUintiff 's  conduct,  are 

admissible  in  evidence. 

In  an  action  for  assault  and  false  imprisonment,  it  appeared  that  plaintiff 
was  the  confidential  clerk  and  agent  of  defendant,  having  charge  of  hit 
business  in  New  York,  with  power  of  attorney  authorizing  him  to  sign 
and  indorse  checks,  notes,  etc.  After  receiving  notice  that  his  services 
were  not  required  for  another  year,  he,  without  defendant's  knowledge, 
drew  from  the  bank  $4,000,  on  a  check  signed  by  him  in  defendant's  name 
and  deposited  the  same,  receiving  a  certificate  of  deposit  payable  to  his 
own  order.  Defendant  was  indebted  to  plaintiff  at  the  time  about  $8,800, 
and,  as  the  latter  alleged,  he  drew  the  check  to  pay  the  sum  owing  him. 
On  being  advised  of  this,  defendant  went  to  his  office  in  New  York  and 
demanded  the  money,  and  upon  plaintiff's  refusal  to  restore  it,  dis- 
charged him.  Plaintiff  thereupon  took  from  the  safe  the  certificate  of 
deposit  and  certain  negotiable  warehouse  receipts  belonging  to  defend- 
ant, and,  without  the  knowledge  of  the  latter,  carried  them  away. 
Defendant,  being  advised  of  the  fact,  sent  for  an  officer,  and  on  plain- 
tiff's return  and  refusal  to  surrender  the  papers,  the  arrest  complained 
of  was  made.  The  court  was  requested  to  charge  the  jury  that  there 
was  no  Justification  for  plaintiff's  possession  of  the  warehouse  receipt, 
to  which  the  court  responded:  "  The  private  rights  of  these  parties  are 
not  before  the  jury."  Meld,  error;  that  the  charge  requested  should 
have  been  given,  and  the  proposition  stated  was  erroneous;  that  the 
facts  were  proper  to  be  taken  into  consideration  as  bearing  upon  defend- 
ant's modve. 

Also,  Tield,  that  the  act  of  plaintiff  in  drawing  the  money  was  unauthorized 
and  unjustifiable;  that  the  power  of  attorney  gave  him  no  authority  to 
adjust  his  account  or  to  draw  defendant's  money  to  pay  a  debt  due  to 
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himself.    An  agent  cannot  act  in  matters  touching  his  agency  so  as 
to  bind  his  principal  where  he  has  himself  an  adverse  interest. 

(Argaed  February  24.  1876;  decided  March  21, 1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department  affirming  a  judgment 
in  favor  of  plaintiff,  entered  upon  a  verdict,  and  affirming  au 
order  denying  a  motion  for  a  new  trial. 

This  action  was  for  assault  and  battery  and  false  imprison- 
ment. The  defendant  was  a  dealer  in  malt,  residing  and  doing 
business  in  the  city  of  Buffalo,  and  during  the  years  1872 
and  1873  maintained  an  office  at  No.  17  Moore  street,  in  the 
city  of  New  York.  On  August  20,  1872,  he  hired  the  plain- 
tiff as  confidential  clerk  and  agent,  he  taking  charge  of  the 
New  York  business  for  the  balance  of  August,  and  then  one 
year  from  the  1st  of  September,  1872,  for  the  salary  of 
$2,500  per  year.  Defendant  executed  a  power  of  attorney, 
authorizing  the  plaintiff  to  sign  checks,  indorse  checks,  notes, 
drafts  and  bill  of  exchange ;  also  to  accept  drafts  and  bills  of 
exchange. 

Prior  to  September  1, 1873,  defendant  wrote  to  plaintiff  to 
the  effect  that  he  was  doubtful  whether  he  would  require  his 
services  another  year,  but  requesting  him  to  remain  until 
September  16.  Plaintiff  continued  until  September  6,  1873. 
On  that  day  he  drew  a  check  on  the  bank  where  the  defend- 
ant deposited,  upon  defendant's  account,  for  $4,000,  and 
immediately  went  to  the  bank  and  procured  a  certificate  of 
deposit  for  that  amount  in  his  own  name.  Defendant  at  that 
time  owed  him  $3,000  on  a  note  for  borrowed  monej  and 
about  $800  on  account. 

On  the  same  day  the  defendant  arrived  in  New  York  city 
he  notified  the  plaintiff  that  he  was  discharged  from  his 
employment,  and  told  him  to  leave.  He  also  demanded  the 
return  of  the  $4,000.  The  plaintiff  refused  to  return  it. 
Then  plaintiff  went  to  the  defendant's  safe  in  the  office  with- 
out his  knowledge  and  took  from  it  an  envelope  containing, 
among  other  things,  three  warehouse  receipts  running  to  the 
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from  the  safe  the  warehouse  receipts,  althongli  thei*e  is  no 
room  for  question  that  these  acts  were  without  justification , 
and  constituted  a  flagrant  violation  of  tlie  defendant's  rights, 
and  of  the  duty  the  plaintiff  owed  to  his  employer.  But  as 
the  plaintiff's  arrest  and  imprisonment,  upon  the  facts  found, 
was  not  justified,  he  was  entitled  to  recover  the  damages 
sustained  thei^eby. 

The  judge  instructed  the  jury  that  they  were  not  confined, 
in  awarding  damages,  to  giving  compensation  merely  for  the 
injury  sustained  by  the  plaintiff,  but  that  beyond  this  they 
might  award  damages  to  any  extent  by  way  of  punishment 
to  the  defendant,  and  as  a  warning  to  others  against  commit- 
ting like  offences.  In  vindictive  actions,  as  they  are  some- 
times termed,  such  as  libel,  assault  and  battery  and  false 
imprisonment,  the  conduct  and  motive  of  the  defendant  is 
open  to  inquiry,  with  a  view  to  the  assessment  of  damages ; 
and  if  the  defendant,  in  committing  the  wrong  complained 
of,  acted  recklessly  or  willfully  and  maliciously,  with  a  design 
to  oppress  and  injure  the  plaintiff,  the  jury,  in  fixing  the 
damages,  may  disregard  the  rule  of  compensation,  and  beyond 
that  may,  as  a  punishment  to  the  defendant,  and  as  a  protec- 
tion to  society  against  a  violation  of  personal  rights  and 
social  order,  award  such  additional  damages  as  in  their  discre- 
tion they  may  deem  proper.  The  same  rule  has  been  held 
to  apply  in  the  case  of  a  willful  injury  to  property,  and  in 
actions  of  tort  founded  upon  negligence,  amounting  to  mis- 
conduct and  recklessness.  {Tillotson  v.  Gheetham^  3  J.  B., 
66;  King  v.  Root,^  Wend.,  113,  Tifft  v.  Cvlv^y  3  Hill, 
180 ;  Cook  V.  EUu,  6  id.,  466 ;  Burr  v.  Butt,  7  id.,  207 ; 
TayloT  V.  Church,  8  N.  T.,  460;  Hunt  v.  Bennett,  19  id., 
174 ;  MiUard  v.  BTOvm,  35  id.,  297.) 

In  actions  for  assault  or  for  false  imprisonment,  the  dam- 
ages are,  from  the  nature  of  the  injury  claimed,  incapable  of 
exact  ascertainment.  If  the  cause  of  action  is  made  out,  the 
plaintiff  is  entitled  to  coAapensation,  to  be  asceitained  by 
the  jury,  whatever  may  have  been  the  motive  which 
actuated   the  defendant.     But  it  is  the  constant  practice 
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in  actions  for  assaulfc  and  battery  to  allow  the  defend- 
ant, in  mitigation  of  damages,  to  show  that  the  plaintiff  pro- 
voked the  assault  by  which  he  was  injured,  and  the  jury  are 
allowed  to  consider  the  provocation,  if  immediate,  in  award- 
ing damages  and  in  determining  how  much  of  the  injury  is 
justly  attributable  to  the  defendant.  Where  exemplary  or 
punitive  damages  are  claimed,  all  the  circumstances  immedi- 
ately connected  with  the  transaction,  tending  to  exhibit  or 
explain  the  motive  of  the  defendant,  are  admissible  in  evi- 
dence. The  plaintiff  on  his  part  may  show  that  there  was 
express  malice,  and,  on  the  other  hand,  the  defendant  is  enti- 
tled to  the  benefit  of  any  circumstances  tending  to  show  that 
he  acted  under  an  honest  belief  that  he  was  justified  in  doing 
the  act  complained  of,  or  under  immediate  provocation,  or  the 
impulse  of  sudden  passion  or  alarm,  excited  by  the  conduct 
of  the  plaintiff.  The  law  takes  notice  of  the  frailties  of 
human  nature,  and  even  where  human  life  is  taken  by  a  crim- 
inal act,  it  distinguishes  between  a  deliberate  killing  and  a 
killing  in  the  heat  of  passion,  and  graduates  the  degree  of 
the  crime  and  the  punishment,  in  view  of  this  circumstance. 
The  facts  which  led  to  the  arrest  and  imprisonment  of  the 
defendant,  although  not  upon  the  finding  of  the  jury  justify- 
ing it,  might,  if  the  jury  had  been  allowed  to  give  them 
their  full  weight,  have  mitigated  the  damages  awarded.  The 
plaintiff  was  the  confidential  clerk  and  agent  of  the  defend- 
ant, who  resided  at  Buffalo,  and  was  conducting  his  business 
of  the  sale  of  malt  in  the  city  of  New  York.  He  had  been 
employed  by  the  year  at  a  fixed  salary,  and  his  employment 
terminated  under  his  contract  on  the  1st  of  September,  1873. 
He  had  charge  of  the  defendant's  office  in  New  York,  and 
held  a  power  of  attorney  to  sign  and  indorse  checks,  notes, 
drafts  and  bills  of  exchange,  and  to  accept  drafts  and  bills 
for  his  principal.  The  defendant  kept  a  bank  account  at  the 
Fourth  National  Bank  of  New  York,  upon  which  the  plain- 
tiff drew  checks  in  the  name  of  his  principal  in  the  course  of 
the  business.  The  defendant,  by  letter  dated  the  twenty- 
ninth  of  August,  written  at  Buffalo,  in  response  to  a  letter 
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from  the  plaintiff,  informed  him  in  snbstance  that  his  services 
would  not  be  required  for  another  year,  but  expressed  the 
desire  that  he  would  remain  in  New  York  until  the  fifteenth 
of  September,  and  if  he  did  not  wish  to  remain,  that  ho 
would  so  inform  him,  and  he  would  go  to  New  York  and 
take  charge  of  the  office.  The  plaintiff  remained  in  charge 
of  the  office  until  the  sixth  of  September.  On  the  fifth  of 
September,  without  the  defendant's  knowledge  or  authority, 
he  drew  from  the  bank  $4,000  on  a  check  signed  by  him  in 
the  defendant's  name,  and  deposited  it  to  his  own  credit  in 
the  same  bank,  taking  therefor  a  certificate  of  deposit  payable 
to  his  own  order.  The  check  was  drawn  against  funds  of  the 
defendant,  and  after  payment  of  this  check  there  remained 
in  the  bank  about  $1,000  to  the  defendant's  credit.  The 
plaintiff  on  the  same  day  advised  the  defendant  at  Buffalo  by 
telegraph,  that  he  had  drawn 'the  check  for  $4,000  —  "my 
account "  — which  was  the  first  knowledge  which  the  defend- 
ant had  of  the  transaction.  The  defendant  at  the  time  was 
indebted  to  the  plaintiff  in  the  sum  of  about  $3,800,  of  which 
$3,000,  or  thereabouts,  was  for  money  loaned  by  the  plaintiff 
to  him,  and  the  balance  for  arrears  of  salary. 

The  plaintiff  alleges  that  he  drew  the  check  to  pay  the 
sum  owing  him  by  the  defendant,  including  in  the  amount, 
salary  for  the  whole  month  of  September.  He  at  this  time 
held  a  demand  note  of  the  defendant  for  $3,000,  given  for 
part  of  this  indebtedness.  It  is  not  open  to  question  that 
this  transaction  was  unauthorized,  and  without  justification. 
The  power  of  attorney  which  the  plaintiff  held,  gave  him  no 
authority  to  adjust  by  his  sole  act  the  account  between  him- 
self and  the  defendant,  or  to  draw  from  the  bank  the  defend- 
ant's money  to  pay  a  debt  to  himself. 

It  is  a  rule  which  stands  upon  the  solid  basis  of  reason  and 
common  sense,  than  an  agent  in  matters  touching  the  agency, 
cannot  act  so  as  to  bind  his  principal  when  he  has  an  adverse 
interest  in  himself.  The  law  will  not  permit  a  conflict  in 
this  way  between  his  interest  and  his  duty,  and  removes  the 
temptation  to  wrong,  by  absolutely  disabling  him  in  such  a 
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■caee  from  acting  for  bimself,  and  at  the  same  time  for  his 
principal. 

The  power  of  attorney  is  to  be  construed  in  the  light  of 
this  rule,  and  it  authorized  the  plaintiff  to  act  for  the  prin- 
cipal, and  in  his  business  with  third  persons,  but  not  for 
himself,  or  in  business  in  which  the  plaintiff  and  defendant 
were  mutually  and  adversely  interested.  {Claflin  v.  The 
Farmers  and  Oitizens^  Bankj  25  N.  Y.,  293;  Story  on 
Agency,  §§210,211.) 

The  check  drawn  by  the  plaintiff  included  not  only  the 
debt  actually  due  from  the  defendant,  but  salary  in  advance 
for  the  month  of  September,  when  there  could  be  no  pretence 
of  an  employment  beyond  the  fifteenth  of  that  month. 

The  defendant,  on  receiving  the  telegram  advising  him  of 
the  drawing  of  the  check,  went  to  New  York,  reaching  there 
on  the  sixth,  and  found  the  plaintiff  at  the  office,  and 
demanded  that  he  should  return  the  money,  which  he  refused 
to  do,  and  thereupon  he  discharged  the  plaintiff  from  his 
employment.  The  plaintiff  then  went  to  the  safe  in  the 
defendant's  office  and  took  therefrom  an  envelope  containing 
the  certificate  of  deposit  for  $4,000,  some  private  papers  of 
his  own,  and  bank  vouchers,  and  three  negotiable  warehouse 
receipts  for  about  35,000  bushels  of  malt,  worth  $50,000,  rep- 
resenting malt  belonging  to  the  defendant,  held  in  store  for 
him  in  New  York,  and  deliverable  on  the  production  of  the 
receipts  indorsed  by  him.  The  plaintiff  put  these  papers  in 
his  pocket  and  left  the  office.  After  he  had  gone,  the  defend- 
ant (as  he  testified),  was  informed  by  another  clerk  that 
the  plaintiff  had  taken  the  receipts  and  papers  and  this 
was  the  first  knowledge  he  had  of  the  fact.  Police 
officers  were  sent  for,  and  the  plaintiff  having  returned  to 
the  office,  the  papers  were  demanded  of  him  by  the  defend- 
ant, and  he  refused  to  surrender  them.  The  plaintiff  testi- 
fied that  he  offered  to  return  them  if  the  defendant  would 
receipt  them  to  him,  but  this  is  denied  by  the  defendant. 
The  arrest  soon  followed,  and  the  plaintiff  was  -  placed  in  a 
cell  at  the  station-house,  where  he  remained  until  the  next 
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morning,  when  he  was  discharged  by  the  magistrate  before 
whom  he  was  brought,  on  the  ground  that  the  matter  waa  of 
civil  and  not  of  criminal  cognizance. 

The  evidence  in  the  case  tends  to  show  that  the  defendant 
exhibited  great  anxiety  to  recover  the  possession  of  the  ware- 
house receipts,  and  this  was  entirely  natural.  They  were 
negotiable  by  his  indorsement.  It  is  quite  probable  that  the 
actual  authority  of  the  plaintiff  did  not  include  a  power  to 
transfer  them  by  indorsement  in  the  defendant's  name, 
although  it  appeared  that  the  plaintiff  bought  and  sold  malt 
for  the  defendant.  But  a  transfer  by  the  plaintiff  for  value 
would  subject  the  defendant  to  embarrassment,  if  not  losd. 
The  plaintiff  testified  that  after  he  had  taken  the  papers  he 
said  to  the  defendant,  '^  I  shall  go  to  Buffalo  and  settle  my 
matters,"  and  a  threat  of  a  retention  by  the  plaintiff  of  the 
evidence  of  the  defendant's  title  to  the  malt  may  well  be 
supposed  to  have  excited  and  alarmed  him. 

The  pretence  which  the  plaintiff  set  up  on  the  trial,  of  a 
right  to  the  possession  of  the  receipts  and  vouchers,  was  idle 
and  groundless.  They  belonged  to  the  defendant,  and  not  to 
the  plaintiff,  and  the  defendant  was  entitled  to  their  posses- 
sion. Nor  does  it  appear  that  the  plaintiff,  in  procuring  the 
money  from  the  bank,  or  in  taking  the  papers  from  the  safe, 
had  the  excuse  even  that  he  was  acting  under  any  apprehen- 
sion that  his  debt  was  insecure,  nor,  so  far  as  it  appears,  had 
the  defendant  sought  to  evade  its  payment.  The  plaintiff 
knew  that  the  defendant  was  a  man  of  wealth,  and  that  debts 
against  him  were  collectible. 

We  have  deemed  it  proper  to  refer  to  some  of  the  facts  in 
this  somewhat  extraordinary  case,  with  a  view  to  a  proper 
understanding  of  an  exception  to  the  charge  of  the  judge  on 
the  trial,  upon  which  the  judgment  must,  we  think,  be 
reversed. 

The  judge  having  charged  that  the  jury  were  at  liberty  to 
give  vindictive  damages,  was  asked  by  the  defendant's  coun- 
sel to  charge  that  ^^  there  is  no  justification  offered  in  the 
case  for  the  plaintiff's  possession  of  the  warehouse  receipts." 


1876.]  VOSB  V.   YULBB.  449 


Statement  of  case. 


The  court,  in  response,  said :  **  I  say  the  private  rights  of 
these  parties  are  not  before  the  jury,"  and  to  this  observation 
the  defendant's  counsel  excepted.  The  request  was,  we  think, 
a  proper  one,  and  the  charge  requested  should  have  been 
given.*  The  judge  did  not,  in  terms,  refuse  to  charge  the 
proposition  stated,  but  he  answered  the  request  by  a  counter- 
proposition,  which  was,  we  think,  erroneous,  and  the  excep- 
tion thereto  was  well  taken.  The  facts  heretofore  referred  to 
in  respect  to  the  taking  of  the  warehouse  receipts  were  proper 
to  be  taken  into  consideration  by  the  jury,  as  bearing  upon 
the  motive  of  the  defendant.  Assuming,  as  we  must,  that 
the  imprisonment  of  the  plaintiff  was  illegal,  the  jury  might 
very  well  have  found  extenuating  circumstances,  and  that  the 
defendant  acted,  in  directing  his  arrest,  in  good  faith,  without 
malice,  or  under  a  high  degree  of  excitement,  created  by  the 
circumstances  immediately  preceding  the  arrest.  What  force 
should  be  given  to  these  and  like  considerations  it  was  for 
the  jury  to  determine;  but  the  charge  withdrew  material 
facts,  tending  to  mitigate  the  damages,  from  their  considera- 
tion, and  for  this  reason  the  judgment  should  be  reversed, 
and  a  new  trial  ordered. 

All  concur. 

Judgment  reversed. 


Fbanois  Vose,  Respondent,  v.  David  L.  Yttlbb,  Appellant. 

This  action  was  brought  originally  against  several  defendants.  Upon  a 
former  trial  the  complaint  was  dismissed  as  to  all.  Upon  appeal  to  this 
court  the  judgment  was  affirmed  as  to  all  the  defendants  except  Y.,  and 
reversed  as  to  liim  and  new  trial  granted.  Y.  thereupon  filed  a  petition 
to  remove  the  cause  to  the  United  States  Court,  under  the  act  of  July 
27th,  1866  (14  U.  B.  Stat,  at  Large,  806),  providing  for  a  removal  where  one 
of  several  defendants  is  a  resident  of  another  Stote.  Held,  that  the 
attempted  removal  was  ineffectual,  as  at  the  time  Y.  was  the  only 
defendant,  and  that  the  court  could  take  judicial  notice  of  the  fact  irom 
its  own  records. 
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Also,  held,  that  T.  could  not  have  made  a  case  for  removal  as  the  action 
was  originally,  it  being  a  claim  against  all  the  defendants  upon  a  joint 
liability  in  equity. 

Where  a  party  attempting  to  remove  a  cause  omits  to  apply  to  the  United 
States  Court  for  a  mandate  staying  proceedings  in  the  State  court,  that 
court  will  not  oust  itself  of  jurisdiction  unless  such  party  shows  that  he 
has  strictly  complied  with  the  statute. 

(Argued  February  24, 1876;  decided  March  21, 1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,. aflSrming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict. 

This  originally  was  an  equitable  action  brought  againt  The 
Florida  Kailroad  Company,  defendant  Yulee  and  others, 
founded  upon  certain  promissory  notes  made  by  said  com- 
pany and  a  portion  of  which  were  indorsed  by  defendant 
Yulee,  which  notes  were  secured  by  internal  improvement 
bonds  of  the  State  of  Florida,  which  were  a  first  mortgage 
upon  said  company's  road.  The  road  was  sold  upon  fore- 
closure, and  the  plaintiff  claimed  that  the  sale  inured  to  his 
benefit  and  the  relief  prayed  for  was  that  the  defendants 
should  be  deemed  trustees  for  plaintiff  of  the  rents,  profits 
and  income  of  the  road.  The  complaint  was  dismissed  upon 
trial,  and  the  judgment  entered  thereon  was  affirmed  by  the 
General  Term.  On  appeal  to  this  court  the  judgment  was 
affirmed  as  to  all  the  defendants,  except  the  defendant  Yulee, 
and  as  to  him  it  was  reversed  and  a  new  trial  granted.  (See 
50  N.  Y.,  369.)  After  the  filing  of  the  remittitur  and  before 
the  cause  came  on  for  a  second  trial,  the  defendant  Yulee  filed 
his  petition  with  notice  of  motion  for  a  removal  of  the  cause 
into  the  United  States  Circuit  Court  under  the  act  of  July 
27,  1866.  (14  U.  S.  Stat,  at  Large,  306.)  The  motion  was 
made  and  denied.  Upon  the  trial  defendant's  counsel  moved 
to  dismiss  the  complaint  for  want  of  jurisdiction,  on  the 
ground  that  the  cause  had  been  removed,  which  motion  was 
denied.     Further  facts  appear  in  the  opinion. 

^w.  N.  Dickerson  for  the  appellant.  Defendant  was 
not  obliged  to  appeal  from  the  refusal  to  grant  an  order  of 
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removal  or  to  procure  a  stay.  {Kenoiise  v.  Martin^  14  How. 
[TJ.  S.],  23;  15  id.,  199.)  This  was  a  case  that  could  be 
properly  removed  into  the  United  States  Court.  (14  U.  S. 
Stat,  at  Large,  306.)  The  right  of  removal  exists  at  all  times 
up  to  final  trial,  even  when  a  jury  is  impanneled.  {Ackerly 
V.  Vilas,  1  Abb  [N.  8.],  284.) 

SaTThuel  Hand  for  the  respondent.  The  motion  to  dismiss 
the  complaint  for  want  of  jurisdiction  was  properly  denied. 
{Bell  V.  Dix,  49  N.  T.,  238  ;  2  R.  S.  [Edm.  ed.],  412,  §  25 ; 
Laws  1869,  chap.  133 ;  Floreme  v.  Butler^  9  Abb.  [N.  S.], 
63 ;  Itunn  v.  Ins,  Co,^  19  Wall.,  214.)  The  motion  to  dis- 
miss the  complaint  on^  the  ground  that  there  was  no  cause  of 
action  was  properly  denied.  (  Vose  v.  Fla.  H.  H.  Co.,  50 
N.  T.,  376;  Code,  §  275;  Marquat  v.  Marquat^  12  N.  T., 
336;  Jones  v.  Butler^  20  How.,  189:  Armitage  v.  PuVoer^ 
37  N.  Y.,  494.) 

Chuboh,  Ch.  J.  The  learned  counsel  for  the  defendant 
urges  two  grounds  for  a  reversal  of  the  judgment. 

First,  that  the  action  was  removed  before  trial  to  the  Cir- 
cuit Court  of  the  United  States ;  and  second,  that  evidence 
was  improperly  rejected. 

An  attempt  was  made  to  remove  the  case  to  the  United 
States  court,  under  the  act  of  27th  July,  1866  (14  U.  S. 
Stat,  at  Large,  306),  which  provides  for  a  removal  in  a  case 
where  the  action  is  against  more  than  one  defendant,  one  of 
whom  is  a  citizen  of  a  State  other  than  the  one  in  which 
the  suit  is  brought,  and  as  to  whom  a  final  determination 
of  the  controversy  may  be  had,  without  the  presence  of 
the  other  parties.  The  fatal  objection  to  the  claim  for  a 
removal  is,  that  the  defendant  Yulee  was  the  only  defendant 
at  the  time  the  attempted  removal  was  made.  The  action 
originally  was  against  Yulee  and  several  others.  Upon  the 
trial  the  complaint  was  dismissed  as  to  all  the  defendants, 
which  was  afiirmed  at  the  General  Term,  and,  upon  appeal  to 
this  court,  the  judgment  was  aflSrmed  as  to  all  the  defend- 
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ants  except  Yulee,  and  reverBed  as  to  him,  and  a  new  trial 
granted.  (50  N.  T.,  369.)  When  the  rernittittbr  from  this 
court  was  sent  down  and  made  the  judgment  of  the  Supreme 
Court,  the  only  defendant  to  the  action  was  Tulee,  and  we 
can  take  judicial  notice  of  this  fact  from  our  own  records. 
The  defendant  was  not,  therefore,  entitled  to  a  removal  of 
the  case  under  the  act  of  1866,  and  it  was  too  late  to  apply 
under  the  act  of  1789.  Nor  could  he  have  made  a  case  nnder 
the  act  of  1866,  in  the  original  action,  for  the  reason  that 
the  claim  was  against  all  the  defendants  upon  a  joint  liability 
in  equity.  When  it  went  back  it  was  substantially  an  action 
at  law  against  the  defendant  as  indorser  of  certain  promissory 
notes.  If  the  action  had  been  brought  against  him  originally 
in  that  form,  he  might  have  made  a  case  for  removal  under 
the  act  of  1789,  but  this  cannot  aid  him  in  making  a  case 
under  the  act  of  1866.  It  is  unnecessary,  therefore,  to  deter- 
mine whether  the  defendant  could  avail  himself  of  the  point 
upon  the  trial,  or  whether  he  must  seek  his  remedy  by  motion, 
and,  if  denied,  upon  appeal  from  the  order. 

Assuming  that  a  compliance  with  the  statute  operates  to 
remove  a  case  without  any  action  of  the  court,  a  State  court 
will  not  oust  itself  of  jurisdiction  unless  a  plain  case  is  made. 
The  party  is  at  liberty  to  apply  to  the  United  States  court 
for  a  mandate  staying  proceedings  in  the  State  court,  and  if 
he  omits  to  do  this,  he  must  at  least  show  that  he  has  strictly 
complied  with  the  statute.    (49  N.  T.,  288.) 

It  was  held  by  this  court  when  the  case  was  here  before, 
that  the  defendant  was  entitled  to  be  allowed  the  value  of 
certain  bonds  which  had  been  sold  without  notice,  and  at  the 
trial  the  plaintiiBT  was  asked  if  he  had  not  procured  an  injunc- 
tion restraining  the  internal  improvement  company  from 
selling  certain  lands,  and  ordering  the  payment  of  bonds. 
Perhaps  this  question  might  have  been  proper  as  preliminary 
to  an  inquiry  as  to  the  value  of  the  bonds  in  question,  but 
there  was  no  specification  of  bonds,  and  no  ofier  or  proposi- 
tion to  prove  the  value  of  the  bonds,  and  it  requires  some 
astuteness  to  see  how  the  obtaining  of  an  injunction  could 
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affect  the  question  of  value.  The  relevancy  of  the  question 
is  not  apparent,  and  the  counsel  did  not  suggest  any  addi- 
tional facts  to  make  it  so. 

The  judgment  must  be  affirmed. 

All  concur,  except  Rapallo,  J.,  not  voting. 

Judgment  affirmed. 
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Chaeles  H.  Mead  et  al.,  Appellants,  v.  The  Westohester  149    5S 

FiEB  Insubakob  Company,  Eespondent. 

To  justify  a  court  of  equity  in  changing  the  language  of  a  written 
instrument  sought  to  be  reformed,  in  the  absence  of  fraud,  it  must  be 
established  that  both  parties  agreed  to  something  different  from  what 
is  expressed  in  the  writing,  and  the  proof  should  be  so  clear  and  con- 
vincing as  to  leave  no  room  for  doubt. 

In  an  action  to  reform  a  policy  of  fire  insurance  upon  a  dwelling-house, 
the  alleged  mistake  was  that  an  adjoining  building  was  intended  to  be 
insured  instead  of  the  dwelling  described.  It  appeared  that  the  appli- 
cant had  owned  both  buildings  and  had  lived  in  the  one  described;  that 
defendant's  agent  had  insured  the  furniture  therein;  that  he  had  insured 
the  building  claimed  to  have  been  intended  and  the  policy  was  then 
outstanding.  He  had  the  description  of  both  buildings  upon  his  books. 
The  applicant  had  removed  from  the  dwelling  to  the  adjoining  building, 
which  was  occupied  as  a  dwelling  and  paint  shop,  and  did  not,  in  fact, 
own  the  former.  The  agent,  however,  testified  that  he  supposed  that  he 
did.  The  premium  upon  the  dwelling  was  one  and  one-half  per  cent; 
upon  the  building  it  was  two  and  one-half.  The  application  was,by 
letter  for  a  policy  on  '*  my  house."  The  agent,  thereupon,  made  out 
the  policy  in  question  upon  the  dwelling,  charging  one  and  one-half  per 
cent.  The  building  was  burned.  The  only  direct  evidence  to  establish 
that  defendant  intended  to  insure  the  building  was  that  of  the  agent 
who,  in  answer  to  the  question,  *'To  what  property  do  you  understand 
this  letter  •  ♦  •  referred?"  answered,  to  the  property  burned. 
Upon  his  cross-examination  he  testified,  in  substance,  that  at  the  time 
and  before  the  policy  was  issued  he  was  in  doubt,  but  his  idea  was  it 
was  on  the  dwelling  and  he  so  made  out  the  policy.  Held^  that  the 
facts  did  not  show  an  intent,  on  the  part  of  defendant,  to  insure  the 
building  burned,  and  did  not  justify  a  reformation  of  the  policy. 

(Argued  February  25, 1876;  decided  March  21,  1876.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  reversing  a  judgment 
in  favor  of  plaintiflfe  entered  upon  the  report  of  a  referee  and 
directing  a  new  trial. 

This  action  was  brought  to  reform  a  policy  of  fire  insurance 
issued  by  defendant  through  its  agent,  one  Dales,  to  Thomas 
Foley,  loss,  if  any,  payable  to  plain tifife,  and  to  recover  upon 
the  policy  thus  reformed. 

The  description  of  the  property  in  the  policy  is  as  follows : 
'^  A  two-story  frame  dwelling  situated  on  the  north  side  of 
Cornwall  road  at  Canterbury,  Orange  county,  New  York." 
The  property  alleged  by  plain tiflFs  to  have  been  iu tended  was 
adjoining  that  described,  and  the  alteration  desired  was  by 
inserting,  in  place  of  the  description  in  the  policy,  the  follow- 
ing :  '^  A  two  and  a-half  story  frame  building  and  the  addi- 
tions attached  and  occupied  as  a  dwelling  and  paint  shop, 
with  stable  in  the  basement,  situated  on  the  north  side  of 
turnpike  at  Canterbury,  Orange  county.  New  York."  The 
facts  upon  which  the  claim  for  reformation  were  based  appear 
in  the  opinion. 

C.  F.  Brown  for  the  appellants.  Defendant  was  liable  on 
the  parol  agreement  to  insure  Foley's  house.  {Bunten  v. 
Orient  Mut  Jns.  Cb.,  8  Bosw.,  448 ;  Solmea  v.  Butgers  F, 
Ins.  Co.,  2  Abb.  Ct.  App.  Cas.,  279 ;  EUia  v.  AJh.  City  F. 
Ins.  Co.j  50  N.  Y.,  402.)  The  mistake  of  the  agent  in  writ- 
ing the  policy  constituted  no  defence  to  this  action.  (May  on 
Ins.,  144,  §  142;  id.,  132,  §  132;  Plurni  v.  Cat.  Mut.  Ins. 
Co.,  18  N.  Y.,  392 ;  Meadoncraft  v.  Stand.  F.  Ins.  Co.,  61 
Penn.,  91 ;  4  Abb.  Ct.  App.  Cas.,  2Y9 ;  1  id.,  257 ;  8  Bosw., 
448 ;  Evokes  v.  Mer.  Mut.  Ins.  Co.,  55  N.  Y.,  270;  Bowley 
V.  E^n.  Ins.  Co.,  36  id.,  550.)  Defendant  is  estopped  by  the 
act  of  its  agent  from  asserting  that  the  property  destroyed 
was  not  covered  by  the  policy.  {Lawrence  v.  Brown,  5  N. 
Y.,  394;  18  id.,  392;  36  id.,  550;  CarroUv.  Charter  Oak 
Ins.  Co.,  1  Abb.  Ct.  App.  Cas.,  316 ;  Goit  v.  N'at.  Pro.  Ins. 
Co.,  25  Barb.,  189 ;  Leslie  v.  Knick.  L.  Ins.  Co.,  2  Hun,  616.) 
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O.  Frost  for  the  respondent.  As  the  minds  of  the  parties 
did  not  meet  there  can  be  no  reformation  of  the  contract. 
{Bwp.  Ch.  V.  BUyn.  F.  his.  Co.^  28  N.  Y.,  161 ;  Kent  v. 
Manchester^  29  Barb.,  696 ;  Ledyard  v.  Hart,  F.  Ins.  Co,^ 
24  Wis.,  496 ;  1  Alb.  L.  J.,  277 ;  Hughes  v.  Mer.  Ins.  Co.y 
65  N.  Y.,  265.) 

Bapallo,  J.  The  power  of  courts  of  equity  to  reform 
written  instruments  is  one  in  the  exercise  of  which  great 
caution  should  be  observed.  To  justify  the  court  in  chang- 
ing the  language  of  the  instrument  sought  tp  be  reformed 
(except  in  case  of  fraud),  it  must  be  established  that  both 
parties  agreed  to  something  different  from  what  is  expressed 
in  the  writing,  and  the  proof  upon  this  point  should  be  so 
clear  and  convincing  as  to  leave  no  room  for  doubt.  Losing 
sight  of  these  cardinal  principles,  in  the  administration  of 
this  peculiar  remedy,  would  lead  to  the  assumption  of  a 
power  which  no  court  possesses,  of  making  an  agreement 
between  parties  to  which  they  have  not  both  assented. 

We  think  that  the  General  Term  were  right  in  holding 
that  the  proofs  in  the  present  case  failed  to  come  up  to  the 
required  standard.  It  is  reasonably  clear  that  the  plaintiffs 
intended  to  obtain  an  insurance  upon  the  building  which  was 
afterwards  burned.  But  the  question  is,  whether  it  is  shown 
that  the  defendant  intended  to  insure  that  building. 

The  policy  was  issued  on  the  1st  of  July,  1871,  to  Thomas 
Foley,  on  his  own  application,  loss,  if  any,  payable  to  Mead 
and  Taft,  the  plaintiffs.  The  property  insured  was  described 
in  the  policy  as  "  his  two-story  frame  dwelling,  situate,"  etc. 
The  policy  was  issued  by  Mr.  Dales,  the  agent  of  the  defend- 
ant. It  appeared  'in  evidence  that  Foley  had  occupied  this 
dwelling-house  for  four  years  prior  to  the  1st  of  April,  1871 ; 
and  that  the  furniture  therein  had  been  insured  by  Mr.  Dales 
on  the  application  of  Foley.  Foley  owned  the  adjoining 
building,  which  had  also  been  insured  by  Mr.  Dales,  in  tlie 
office  of  the  Home  Insurance  Company,  for  $2,000,  and  this 
policy  was  outstanding  when  the  insurance  now  in  question 
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was  effected.  In  April,  1871,  Foley  removed  from  the  dwell- 
ing-house into  this  building,  but  Dales  testified  that  he  sup* 
posed  that  Foley  owned  the  dwelling-house  also,  though,  in 
fact,  he  did  not.  Dales  had  on  his  books  the  descriptions  of 
both  buildings.  The  dwelling-house  was  described  as  a 
"  two-story  frame  dwelling,  situate,"  etc.,  and  the  adjoining 
building  as  a  ^'  two  and  a-half  story  frame  building,  and  the 
additions  attached,  occupied  as  a  dwelling  and  paint  shop, 
with  stable  in  the  basement,"  situate,  etc.  The  established 
rate  of  premium  upon  this  building,  and  that  which  was  then 
being  paid  thereon,  was  two  and  a-half  per  cent  per  annum ; 
that  upon  the  dwelling  adjoining  was  one  and  a-half  per 
cent.  These  were  the  circumstances  existing  at  the  time  of 
the  application  for  the  policy  in  question.  The  application 
was  made  in  writing  by  Foley  to  Mr.  Dales,  and  was  in  the 
following  words :  "  I  would  like  you  to  make  me  out  a  policy 
of  $800  on  my  house,  in  favor  of  Mead  &  Taft,  in  case  of 
loss,  in  the  cheapest  company."  Thereupon,  Mr  Dales  made 
out  a  policy  for  $800  on  the  dwelling-house,  charging 
premium  at  the  rate  of  one  and  a-lialf  per  cent,  which  policy 
he  delivered  to  one  of  the  plaintiffs,  who  paid  the  premium. 
The  adjoining  building,  in  which  the  paint  shop  was  kept, 
was  afterwards  burned,  and  the  object  of  this  action  is  to 
have  the  policy  reformed  so  as  to  describe  that  building. 

The  only  direct  evidence  to  establish  that  the  defendant 
intended  to  insure  the  building  which  was  afterwards  burned 
is  the  testimony  of  Mr.  Dales,  who,  on  his  direct-examination, 
was  asked  :  "  To  what  property  do  you  understand  this  letter 
of  Foley's  referred  i "  To  which  he  answered :  "  To  the  prop- 
erty which  he  occupied,  which  has  since  been  burned,  and 
described  in  my  book." 

On  his  cross-examination  he  was  asked :  ^^At  the  time  of 
issuing  this  policy,  and  before  it  was  issned,  did  you  tiot  sup- 
pose the  application  referred  to  the  building  Foley  formerly 
occupied !  A.  I  was  in  doubt  about  it ;  the  simple  question 
was,  if  it  was  on  the  building  in  which  he  lived,  it  was  two 
and  a-half  per  cent,  and  if  on  the  one  he  formerly  occupied. 
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one  and  a-half  percent.  Q.  Yoa  issued  it  for  one  and  a-half ; 
which  was  it  on !  A.  My  idea  was  it  was  on  the  one  he 
formerly  occupied." 

The  purport  of  this  evidence,  taken  as  a  whole,  is,  we 
think,  that  at  the  time  of  the  trial,  and  in  view  of  the  facts 
which  had  then  been  developed,  the  witness  was  satisfied  that 
Foley  intended,  by  his  letter,  to  refer  to  the  building  in  which 
the  paint  shop  was.  But  that  at  the  time  of  issuing  the 
policy  the  witness  concluded  that  the  dwelling-house  was  the 
one  desired  to  be  insured,  and  that  he  intentionallv  made  out 
the  policy  to  cover  this  building,  charging  the  lesser  rate  of 
premium.  These  facts  do  not  justify  the  reformation  of  the 
policy. 

If  the  defendant  had  intended  to  insure  the  building 
which  was  burned,  and  had  received  the  premium  for 
that  insurance,  but  by  a  clerical  error  the  wrong  description 
had  been  inserted  in  the  policy,  a  case  would  be  made  out 
for  reformation,  but  those  facts  are  not  established.  We  can- 
not make  a  contract  for  the  defendant  which  it  did  not,  in 
fact,  make,  even  though  the  failure  to  make  the  insurance 
which  the  plaintiffs  desired  was  owing  to  the  defendant's 
misapprehension  of  the  application. 

The  order  of  the.  General  Term  should  be  affirmed,  and 
judgment  absolute  rendered  against  the  plaintiffs  on  their 
stipulation,  with  costs. 

All  concur. 
•  Order  reversed  and  judgment  accordingly. 


Samuel  Hubbard,  Appellant,  v.  Jessb  Gurket,  Respondent. 

It  is  competent  under  the  Code  for  one  of  two  makers  of  a  promissory 
note,  in  an  action  upon  the  note,  to  prove  by  parol  that  he  signed  the 
note  as  surety,  to  enable  him  to  interpose  as  a  defence  that  he  was  dis- 
charged by  an  extension  of  time  given  to  the  principal  with  knowledge 
of  the  suretyship. 
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Such  evidence  does  not  alter  or  vary  the  written  contract,  as  the  fact 
proved  simply  operates,  when  knowledge  of  it  is  brought  home  to  the 
creditor,  to  prevent  him  from  changing  the  contract  or  making  a  differ- 
ent one  with  the  principal  debtor  without  the  consent  of  the  surety,  or 
from  impairing  the  rights  of  the  latter  by  releasing  any  security  or  omit- 
ting to  enforce  the  contract  when  requested. 

The  authorities  upon  the  question  as  to  the  competency  and  effect  of  such 
evidence  collated  and  discussed. 

CampbeU  v.  TaU  (7  Lans.,  370)  and  Benjamin  v.  Arnold  (5  T.  &  C,  64) 
overruled. 

After  the  maturity  of  a  note  signed  by  defendant,  as  surety,  and  held  by 
plaintiff,  who  had  knowledge  of  the  suretyship,  the  principal  debtor 
executed  a  new  note  which  was  indorsed  by  plaintiff,  discounted  and 
the  avails  paid  to  him;  when  the  note  matured  a  small  payment  was 
made  by  the  principal  and  a  new  note  given.  In  an  action  upon  the 
original  note,  liddy  that  there  was  an  implied  agreement  to  extend  the 
time  of  payment,  which  being  done  without  the  knowledge  or  consent  of 
defendant,  discharged  him  from  liability;  that  the.  fact  that  the  note  in. 
suit  was  not  surrendered  did  not  affect  the  character  of  the  implied 
contract  or  its  legal  effect;  and  that  the  receipt  of  the  money  obtained 
upon  the  new  note  was  a  sufficient  consideration,  on  the  part  of  plain- 
tiff, for  such  contract 

maUday  V.  HaH  (80  N.  T.,  474)  distinguished;  Gary  v.  W?t4te  (62  id.,  188) 
distinguished  and  limited. 

(Argued  February  26,  1876;  decided  March  21,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  affirming  a  judgment 
in  favor  of  defendant  entered  upon  a  verdict. 

This  action  was  brought  upon  a  promissory  note,  of  which 
the  following  is  a  copy  : 

"  One  day  from  date,  for  value  received,  I  promise  to  pay 
Samuel  Hubbard,  or  bearer,  one  thousand  dollars  with  use. 

«  Dated  April  Isty  1872. 

«  S.  H.  GUENEY. 

"JESSE  GUENEY." 

The  answer  alleged  that  defendant  signed  as  surety ;  that 
plaintiff  by  agreement  of  the  principal  debtor,  without  defend- 
ant's knowledge  or  consent,  extended  the  time  of  payment. 
It  also  alleged  payment. 
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Upon  the  trial  defendant  was  permitted  to  prove,  by  parol, 
under  objection  and  exception,  that  the  note  was  given  for 
money  loaned  to  S.  H.  Gurney,  and  that  defendant  signed  as 
surety.  It  appeared  that  plaintiff,  being  desirous  of  the 
money,  called  upon  S.  H.  Gurney  after  the  maturity  of  the 
note,  for  payment,  and  on  being  advised  by  the  latter  that 
he  could  not  pay  asked  him  if  the  money  could  not  be 
obtained  at  bank.  Gurney  promised  to  ascertain,  and  get- 
ting a  favorable  answer  made  his  note,  dated  May  18,  1872, 
payable  to  plaintiff's  order  at  tliirty  days,  for  $1,000.  This 
plaintiff  indorsed  and  he  received  the  avails  of  its  discount. 
Nothing  was  said  at  the  time  about  the  original  note,  but  it 
remained  in  plaintiff's  hands.  When  the  new  note  fell  due 
said  S.  H.  Gurney  made  another  note  for  $900  at  thirty  days, 
which  was  indorsed  by  plaintiff  and  discounted  by  the  bank, 
and  with  the  avails  and  money  furnished  by  Gurney  to  pay 
the  balance  the  note  first  discounted  was  taken  up.  Gurney 
paid  $200  upon  this  note  and  then  became  bankrupt.  Plain- 
tiff paid  the  balance  of  the  note. 

The  court  directed  a  verdict  for  defendant,  to  which 
plaintiff's  counsel  duly  excepted.  A  verdict  was  rendered 
accordingly. 

SamiLel  A.  Bowen  for  the  appellant.  The  court  erred  in 
receiving  parol  evidence  that  defendant  signed  the  note  as 
surety,  as  it  tended  to  vary  the  terrab  of  the  written  contract. 
{Campbdl  v.  Tate^  7  Lans.,  370 ;  40  Conu.,  553  ;  Sprigga  v. 
Bk,  of  Mt.  Pleasant^  10  Pet.,  263  ;  Ree%  v.  BarringUm^  2 
Ves.,  Jr.,  542 ;  People  v.  Janseii^  7  J.  R.,  337 ;  Paine  v. 
Packard^  13  id.,  174;  King  v.  Baldrjoin^  17  id.,  384;  2  J. 
Oh.,  554 ;  Artcher  v.  Douglass^  5  Den.,  509 ;  Barry  v.  Ram- 
9&fn^  12  N.  Y.,  462.)  The  burden  was  upon  defendant  to 
show  a  valid  agreement,  either  express  or  implied,  to  extend 
the  time  for  payment.  {IlaUiday  v.  Harty  30  N.  Y.,  474 ; 
Gahn  v.  NeimcewioZy  11  Wend.,  312 ;  Pratt  v.  Coma/n^  37 
N.  Y.,  440,  443 ;  Cary  v.  White,  52  id.,  138, 142  ;  MoKeohnie 
y.  Ward,  58  id.,  541,  546.)    The  giving  of  the  new  note  was 
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not  payment  of  the  note  in  suit.  {Bates  v.  Rosehrans^  37  N. 
Y.,  409  ;  23  How.,  99 ;  Veman  v.  Harris,  3  N.  Y.  S.  0.  K., 
483 ;  E.  R.  Bk.  v.  Butterworth,  30  How.,  444.) 

Z.  L.  Bundy  for  the  respondent.  The  note  in  suit  was 
not  joint.  {Brownell  v.  Winniej  29  N.  Y.,  400;  Cobb  v. 
TituSy  10  id.,  198.)  It  was  proper  to  show,  by  parol  proof, 
the  circumstances  under  which  defendant  signed  the  note. 
{Artcher  v.  Douglass,  5  Den.,  509 ;  Paine  v.  Packard,  13  J. 
R.,  173 ;  King  v.  Baldwin,  17  id.,  384 ;  Oahn  v.  Netmce- 
wicz,  3  Paige,  614 ;  11  Wend.,  312 ;  Barry  v.  Ransom,  12 
N.  Y.,  462;  Chester  v.  Bk.  of  Kingston,  16  id.,  343;  Mason 
V.  Lord,  40  id.,  489 ;  Thomas  v.  Tniscoit,  63  Barb.,  204, 
205 ;  Dobson  v.  Pierce,  12  N.  Y.,  156 ;  Despard  v.  Wal- 
bridge,  15  id.,  374,  378 ;  McBumey  v.  Wellman,  42  Barb., 
390;  7VW«  v.  Morris,  44  id.,'  138;  Van  Pelt  v.  J.*^,  2 
Swe.,  202 ;  Hodges  v.  Tenn.  Ins.  Co.,  8  N.  Y.,  416 ;  Barrett 
V.  Carter,  3  Lans.,  68  ;  Orafton  Bk.  v.  iT^^,  4  N.  H.,  221 ; 

2  C.  &  H.  Notes,  1466 ;  Ward  v.  Stout,  32  111.,  399  ;  Benja- 
min V.  Arnold,  5  T.  &  C,  55.)  Extending  the  time  of  pay- 
ment to  a  principal  debtor  without  the  consent  of  the  surety 
discharges  the  latter.  {Reynolds  v.  Weed,  5  Wend.,  501 ;  8 
Paige,  613 ;  11  Wend.,  312 ;  Newman  v.  Finch,  25  Barb., 
173 ;  Hart  v.  Hudson,  6  Duer,  294 ;  Orant  v.  Smith,  46  N. 
Y.,  97 ;  Bangs  v.  Strong,  10  Paige,  11 ;  7  Hill,  250 ;  Ludlow 
V.  Simond,  2  Oai.  Cas.,  57 ;  Fox  v.  Parker,  44  Barb.,  641 ; 
Story's  Eq.,  §§  325,  326  ;  Miller  v.  McCann,  7  Paige,  157 ; 
Rathhone  v.  Warren,  10  J.  R,  581 ;  17  id.,  384;  13  id.,  174; 
25  N.  Y.,  479 ;  Rees  v.  Bwrrington,  2  Ves.,  Jr.,  540 ;  Bd- 
lington  v.  Wagoner,  33  N.  Y.,  32 ;  Chester  v.  Kingston  Bk., 
16  id.,  336 ;  Burgett  v.  EUes,  45  id.,  Ill ;  i?w%  v.  Brown, 
16  J.  R.,  70;  BoydY.  McDonough,  39  How.,  389.)  The 
giving  of  the  first  bank  note  to  plaintiff  was  an  extension  of 
time  which  discharged  defendant.     {FeUows  v.   Prentiss, 

3  Den.,  512 ;  Putnam  v.  Lewis,  8  J.  R.,  389 ;  Kitty  v. 
Jenckms,  1  Holt,  73,  74 ;  Dorlon  v.  Christie,  39  Barb.,  614  ; 
EhjDood  V.  JDiefendorf,  5  id.,  398 ;  Hubbard  v.  Carpenter, 
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id.,  620 ;  JUyers  v.  WeOs^  5  Hill,  463;  Ba7igs  v.  Mosher^  23 
Barb.,  478 ;  Place  v.  Mollvamy  38  N.  Y.,  96 ;  Thurber  v. 
Corlmi,  51  Barb.,  216 ;  Howe  v.  Buff.,  etc.,  R.  R.  Co.,  37 
N.  T.,  297 ;  Andrews  v.  Maasett,  68  Me.,  639.)  The  giving 
of  the  first  bank  note  amounted  to  a  payment  of  the  note  in 
suit.  {Fieher  v.  Maiom,  47  Barb.,  159 ;  Rice  v.  Dewey,  64 
id.,  467 ;  Smith  v.  MiUer,  43  N.  Y.,  171 ;  Dayton  v.  TruU, 
23  Wend.,  346  ;  Eueton  v.  Weher,  3  T.  &  C,  147.) 

Ohuboh,  Ch.  J.  The  firat  question  presented  is,  whether 
it  is  competent  fDr  one  of  two  makers  of  a  promissory  note 
to  prove  by  parol  that  he  signed  the  note  as  surety  for  the 
purpose  of  enabling  him  to  interpose  a  defence,  that  he  was 
discharged  by  an  extension  of  time  given  to  the  principal 
debtor,  with  knowledge  of  the  suretyship. 

Kecently  in  the  Supreme  Court  it  has  been  expressly  decided 
in  Campbell  v.  Tate  (7  Lans.,  370),  that  such  evidence  was 
incompetent,  and  this  decision  was  followed  in  Benjamin  v. 
Arnold  (6  N.  Y.  S.  C.  R.  [T.  &  C],  54). 

The  question  is  of  great  practical  importance  and  frequently 
arises,  and  there  should  be  no  delay  in  having  a  final  adjudi- 
cation upon  it  by  this  court.  The  ground  of  the  objection 
is  that  such  evidence  tends  to  vary  the  terms  or  legal  effect 
of  the  written  instrument.  It  must  be  confessed  that  there 
is  some  confusion  in  the  authorities  upon  the  subject,  but  an 
examination  of  them  shows  that  it  is  caused  by  doubts  enter- 
tained by  some  of  the  courts  in  England  and  in  this  country, 
first,  whether  a  defence  of  this  character  could  be  set  up  in  a 
court  of  law,  and  when  that  point  was  yielded,  whether  parol 
evidence  of  suretyship  was  competent  in  acourt  of  lawfor  the 
purpose  of  establishing  the  defence.  These  points  troubled 
the  courts  in  this  State  at  an  early  day.  In  The  People 
V.  Jansen  (7  J.  R.,  331),  the  fact  of  suretyship  appeared  and 
was  admitted,  and  the  court  while  adjudging  that  the  rule 
for  discharging  a  surety  was  the  same  at  law  as  in  equity, 
queried  whether  the  fact  of  suretyship  could  be  proved  in  a 
court  of  law.     But  in   King  v.  Baldwin  (17  J.  R.,  384), 
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Spbnoer,  Oh.  J.J  in  dissenting  from  the  opinion  of  Lord 
LouoHBORpuGH,  in  Rees  v.  Berrin^ton  (2  Ves.,  Jr.,  642),  that 
when  the  form  of  the  security  bound  the  principal  and  surety 
jointly  and  severally,  the  security  could  not  aver  that  he  is 
only  bound  as  surety,  except  in  equity,  said :  "  Now  we  could 
not  assent  to  his  lordship^s  proposition  that  the  fact  of  a  man's 
being  bound  as  security  could  not  be  averred  at  law  if  it 
becomes  material  to  a  legal  inquiry,  for  we  understand  the 
rules  of  evidence  to  be  the  same  in  both  courts."  At  a  later 
day,  in  Artcker  v.  Douglass  (5  Den.,  509),  Beardslet,  J., 
while  unable  to  find  in  the  decisions  any  valid  reason  for  not 
receiving  the  evidence  at  law,  as  well  as  in  equity,  hesitated 
in  deciding  that  there  was  no  reason.  He  said :  "  The  fact 
when  ascertained,  if  suflScient  in  equity,  is  equally  valid  as  a 
legal  defence.  The  doubt  is  as  to  the  reception  of  parol 
evidence  to  prove  the  fact  in  a  court  of  law."  So  in  New 
Jersey,  in  Pintard  v.  Davis  (1  Zab.,  632),  there  were  two 
opinions ;  one  maintaining  that  such  evidence  could  not  be 
admitted  in  a  court  of  law,  and  the  other  expressed  doubts 
whether  it  might  not,  but  maintained  that  the  facts  alleged 
in  that  case  did  not  constitute  a  defence  either  at  law  or 
equity.  There  never  has  been  any  dispute  that  such  evidence 
was  admissible  in  a  court  of  equity.  (3  Paige,  614;  12  N. 
T.,  465 ;  2  Am.  Leading  Cases  [5th  ed.],  443,  466.)  Under 
the  Code  (section  150),  equitable  defences  are  permitted  in 
actions  at  law,  and  this  would  seem  to  obviate  the  difficulty 
supposed  previously  to  exist,  both  in  setting  up  the  defence 
and  in  receiving  any  evidence  which  in  a  court  of  equity  is 
admissible  to  sustain  it.  This  was  so  held  in  England,  where 
the  admissibility  of  such  evidence  in  a  court  of  law  has  been 
regarded  at  times  with  disfavor,  in  the  case  of  Ghreenough  v. 
McGlellam.d  (105  Eng.  0;  L.,  428),  under  a  statute  authoriz- 
ing equitable  defences  in  actions  at  law.  (7  Ellis  and  Bl., 
431.)  "Whatever  might  have  been  the  distinction  between 
such  evidence  at  law  and  in  equity  under  the  old  system 
(and  I  have  examined  in  vain  to  find  any  good  reason  for  the 
distinction),  there  can  be  none  in  courts  of  both  legal  and 
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equitable  cognizance,  and  in  respect  to  evidence  to  sustain  a 
defence  expressly  permitted  in  actions  at  law.  The  general 
rnles  of  evidence  are  the  same  at  law  as  in  eqnitj,  and  it  is 
no  more  competent  to  vary  the  terms  of  a  written  instrn-l 
ment  by  parol  evidence  in  equitable  actions  than  in  those 
strictly  legal,  unless  in  exceptional  cases  for  tbe  purpose  of 
maintaining  an  action  or  defence  under  some  recognized  head 
of  equitable  jurisdiction.  The  confusion  and  apparent  con 
flict  in  the  authorities  must,  I  think,  have  originated  in  the 
idea  that  defences  of  this  cimracter  were  equitable  in  their 
nature,  and  could  only  be  available  in  a  court  of  equity. 
"When  it  was  conceded  that  they  were  equally  available  in  a 
court  of  law,  it  is  diflScnlt  to  find  a  reason  for  excluding  the 
same  evidence  at  law  that  is  admissible  in  equity.  However 
this  may  be,  and  without  invoking  any  equitable  mle,  a  con- 
clusive answer  to  the  objection  to  this  evidence  in  any  court, 
in  my  opinion  is,  that  it  does  not  tend  to  alter  or  vary  either 
the  terms  or  legal  eflect  of  the  written  instrument.  The 
contract  was  in  all  respects  the  same,  whether  the  defendant 
was  principal  or  surety.  In  either  case,  it  was  an  absolute 
promise  to  pay  $1,000  one  day  after  date,  nothing  more  and 
nothing  less.  There  is  neither  condition  nor  contingency. 
It  would  have  been  precisely  the  same  contract  if  the  defendant 
had  added  the  word  "  surety ''  to  his  name.  The  addition  of 
that  word  would  not  have  varied  it  in  the  slightest  degree. 
The  only  service  it  would  have  performed  would  have  been  to 
give  notice  to  the  other  party  of  the  fact.  If  this  is  shown 
aliunde,  it  is  equally  eflfective.  There  is  nothing  inconsistent 
in  the  instrument  with  the  fact  that  the  defendant  signed  as 
surety,  as  in  10  Peters,  263,  where  the  sureties  bound  them- 
selves in  terms  as  principals.  The  fact  is  collateral  to  the  con- 
tract proving  simply  the  relation  of  the  parties.  I£  is  an  extrin- 
sic circumstance,  not  affecting  the  contract  made,  but  which 
operates,  when  knowledge  of  it  is  brought  home  to  the  creditor, 
to  prevent  him  from  changing  the  contract  or  making  a  differ- 
ent one  with  the  principal  debtor,  without  the  consent  of  the 
surety,  or  from  releasing  any  security  held  for  the  payment 
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of  the  debt,  and  imposes  the  duty  of  enforcing  the  contract, 
when  due,  upon  request  of  the  surety.  The  right  to  do 
these  acts  or  omit  to  perform  such  duty,  in  no  legal  sense, 
belongs  to  or  is  included  within  the  terms  or  legal  effect  of 
the  contract.  The  prohibition  results  from  the  relation  of 
the  parties.  Nor  is  there  any  hardship  upon  the  creditor  in 
this  rule.  If  the  word  "  surety  "  had  been  added  to  the  name 
of  the  defendant,  it  is  conceded  that  the  defence  sought  to  be 
interposed  would  be  available  in  any  court;  and  yet  that 
word,  as  we  have  seen,  would  not  affect  the  contract.  The 
fact  proved  by  extrinsic  evidence  and  that  the  creditor  had 
knowledge  of  it,  is  as  potent  as  if  added  to  the  name  of  the 
surety ;  and  it  is  potent,  not  in  varying  tlie  contract,  but  in 
imposing  certain  duties  and  obligations  upon  the  creditor  in 
his  subsequent  dealings  with  the  principal  debtor  in  respect 
to  the  contract.  These  views  appear  to  me  to  be  palpably 
correct  upon  general  principles,  and  they  are  sustained  by  a 
decided  weight  of  authority,  and,  if  the  distinction  between 
the  different  courts  is  ignored,  as  I  think  it  should  be,  by  a 
uniform  current  of  authority. 

Pain  V.  Packard  (13  J.  K.,  173)  was  a  demurrer  to  a  plea 
alleging  that  the  defendant  signed  the  note  as  surety  and  had 
requested  the  creditor  to  prosecute,  which  he  had  omitted  to 
do,  and  that  the  principal  debtor  had  become  insolvent.  The 
court  overruled  the  demurrer  and  held  the  defence  good.  It 
is  evident  that  the  fact  that  defendant  Was  surety  did  not 
appear  upon  the  note.  The  court  say  that  "  the  averments 
and  facts  stated  in  the  plea  are  not  repugnant  or  contradic- 
tory to  the  terms  of  the  note."  King  v.  Baldioin  (17  J.  R., 
384,  supra)  was  a  suit  in  equity  for  relief,  by  a  surety,  after 
the  defence  had  been  rejected  at  law.  The  defence  was  sus- 
tained in  the  Court  of  Errors,  reversing  the  cliancellor's 
decree  (2  J.  Ch.,  564)  by  the  casting  vote  of  the  lieutenant- 
governor.  There  were  two  points  of  controversy:  First, 
whether  the  defence  was  available  at  law ;  and,  second, 
whether  the  facts,  viz.,  a  request  and  neglect  to  prosecute, 
and  insolvency,   constituted   a    defence.      The    opinion  of 
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Spenoeb,  Gh.  J.,  which  was  for  reversal,  maintained  that  the 
facts  established  a  good  defence,  and  approved  the  decision 
in  I^ain  v.  Packard^  and  sustained  the  equitable  jurisdiction, 
not  because  the  defence  was  not  available  at  law,  but*  for  the 
reason  that  the  question  had  been  regarded  as  doubtful,  and 
the  defence  had  been  excluded.  Pbatt,  J.,  who  had  agreed 
to  the  decision  in  Pain  v.  Packcurd^  in  the  Supreme  Court, 
expressed  dissatisfaction  with  it  on  the  ground  that  the  facts 
did  not  constitute  a  defence.  Van  Vechten,  senator,  was  of 
the  opinion  that  the  facts  did  not  constitute  a  defence,  and  if 
they  did  it  was  available  at  law.  Since  that  time  it  has  been 
established  by  this  court  that  the  facts  developed  in  that  case 
would  discharge  a  surety.  In  Artcher  v.  Douglaas  (5  Den., 
509)  it  was  decided  that  obligors  in  a  bond  to  the  sheriff,  to 
indemnity  him  for  seizing  certain  property,  at  the  suit  of  one 
v.,  might  show  by  parol  that  they  were  sureties  for  V.,  for 
the  purpose  of  claiming  that  a  release  of  him  discharged 
them.  The  decision  was  placed  upon  the  ground  that  the 
principal  debtor  did  not  join  in  the  bond ;  but  how  that  cir- 
cumstance could  affect  the  question  of  varying  the  written 
instrument  by  parol  evidence  is  not  apparent.  In  Barry  v. 
Ransom  (12  N.  Y.,  462),  Denio,  J.,  seated  that  such  evidence 
was  admissible,  and,  altliough  not  strictly  necessary  to  the 
decision  of  that  case,  it  shpws  how  an  able  and  experienced 
judge  understood  the  rule  to  be.  The  authorities  in  this 
State  are  not  numerous  nor  very  decisive,  but  tliey  tend  to 
sustain  the  admissibility  of  such  evidence ;  and  I  feel  warranted 
in  saying  that  such  was  generally  understood  to  be  the  rule 
by  the  courts  and  the  profession.  In  some  of  the  other  States 
the  decisions  have  been  more  explicit.  In  Harris  v.  Brooks 
(21  Pick.,  195)  Shaw,  Oh.  J.,  says :  "  So,  when  one  of  two 
promissors  annexes  the  word  ^'  principal "  to  his  signature  and 
the  other  **  surety,"  these  descriptions  do  not  affect  the  terms 
or  legal  effect  of  the  contract.  *  *  *  They  indicate  the 
relation  in  which  parties  stand  to  each  other  and  notice  of 
such  relation  to  the  holder,  but  the  fact  of  such  relation  and 
notice  of  it  to  the  holder  may,  we  think,  be  proved  by 
SicKELs — Vol.  XIX.        59 
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extrinsic  evidence.    It  is  not  to  affect  the  terms  of  the  con-  \ 
tract,  but  to  prove  a  collateral  fact  and  rebut  a  presumption.  J 

In  7%«  Bank  of  SteulenviUe  v.  Hoge  (6  Ohio,  17)  the  court 
say:  ^'The  defence  sets  up  a  distinct  and  independent  fact 
beyond  the  terms  of  the  writing,  not  controverting  any  of  its 
stipulations." 

In  Davis  v.  Barrington  (30  N.  H.,  617)  the  court,  in 
speaking  of  the  admissibility  of  such  evidence,  say :  '^  It  was 
not  offered  to  vary  or  change  the  terms  of  the  contract  in 
Davis'  bond,  or  to  weaken  its  force,  or  to  explain  it  in  order 
to  change  its  legal  effect  or  interpretation,  or  to  limit  its 
scope  and  extent.  The  purpose  was  to  show  a  collateral  fact." 
There  are  numerous  other  authorities  to  the  same  effect, 
among  which  are :  4  New  Hampshire,  221 ;  28  Maine,  280 ; 
34  id.,  547;  25  Vermont,  450;  9  Alabama,  949;  18  Penn- 
sylvania State  Eeports,  207 ;  40  Indiana,  204.  It  is  said  in 
Benjamin  v.  Arnold  {supra)  that  the  question  is  an  open  one 
in  England,  but  I  have  deemed  it  unnecessary  to  refer  to  the 
authorities.  Those  relied  upon  as  adverse  usually  turn  upon 
the  distinction  between  legal  and  equitable  rules  and  defences, 
and  have  no  weight  upon  the  question  as  presented  to  this 
court.  I  can  see  no  reason,  either  in  principle  or  on  authority, 
for  not  receiving  parol  evidence  of  the  fact  of  suretyship 
in  any  court  when  it  is  material  for  the  purpose  of  establish- 
ing a  cause  of  action  or  defence.  It  is  proper  to  add  that  the 
learned  judge  who  delivered  the  opinion  in  7  Lansing  {supra)^ 
and  who  is  now  a  member  of  this  court,  acquiesces  in  over- 
ruling that  decision. 

The  remainng  question  is,  whether  the  judge  was  justified 
in  holding  that  the  facts  proved  discharged  the  defendant, 
and  this  depends  upon  the  question  whether  there  was  a 
valid  agreement  with  the  principal  debtor  to  extend  the  time. 

The  principle  is  well  settled  that  where  the  holder  of  a 
promissory  note  takes  a  new  note  from  the  debtor,  payable  at 
a  future  day,  he  suspends  the  right  of  action  upon  the  origi- 
nal demand  until  the  maturity  of  the  last  mentioned  note, 
and  the  surety  upon  the  same  not  assenting  thereto,  thereby 
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becomes  discharged  from  liability.  {Fellows  v.  Pi'entisa^  3 
Den.,  512;  Bangs  v.  Masher^  23  Barb.,  478;  Dorlon  v. 
ChinMie^  39  id.,  610;  Albany  City  Ins.  Co.  v.  Devendorf^  43 
id.,  444  ;  Plaoe  y.  Mcllvam,  38  N.  Y.,  96.) 

To  establish  a  case,  however,  within  the  rule  laid  down,  it 
is  essential  that  it  should  be  made  to  appear  that  there  was 
an  agreement,  either  express  or  implied,  from  the  facts 
proved,  that  the  new  note  was  taken  in  payment  of  the  first 
note,  or  that  the  time  of  payment  of  the  latter  was  extended 
in  favor  of  the  party  who  was  primarily  liable.  The  proof 
in  this  case  shows  that  the  original  loan  for  which  the  note  in 
suit  was  given  was  made  to  the  principal  for  a  short  period, 
and  the  plaintiflT  desiring  the  money,  a  new  note  was  given 
by  the  principal  debtor,  payable  at  tliirty  days,  and  indorsed 
by  the  plaintiff,  upon  which,  the  money  was  obtained  and  paid 
to  the  plaintiff".  When  this  note  became  due  a  small  payment 
was  made  and  a  new  note  given  for  thirty  days,  upon  which 
$200  was  afterwards  paid,  leaving  a  balance  of  $700  unpaid. 
It  is  quite  obvious  that  here  was  an  implied  agreement  by 
which  the  time  of  payment  of  the  original  note  was  extended, 
and  this  being  done  without  the  knowledge  or  assent  of  the 
defendant,  who  was  a  surety,  his  rights  were  thereby  affected. 
If  the  plaintiff  had  prosecuted  and  sought  to  enforce  the 
collection  of  the  old  note  before  either  of  the  other  notes 
became  due,  it  would  have  been  a  valid  defence  that  he  had 
received  his  money,  that  the  time  of  payment  had  become 
extended,  and  that  he  was  not  in  a  position  to  maintain  an 
action  wliich  would  be  practically  demanding  double  pay- 
ment. There  was  no  agreement  between  the  plaintiff  and  the 
principal  debtor  that  the  new  note  was  only  taken  as  collateral 
to  the  old  one,  or  that  the  latter  was  to  be  retained  as  security 
for  the  new  note,  and  the  fact  that  the  original  note  was  not. 
8.urrendered  does  not  change  the  legal  effect  or  real  character 
of  the  contract  to  be  implied  from  the  transaction.  No  such 
surrender  was  required  to  be  made  to  render  the  contract 
extending  the  time  valid  and  effective,  as  will  be  seen  by  an 
examination  of  the  reported  cases.     (See  cases  already  cited. 
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supra  ;  also,  Hart  v.  Hudson,  6  Duer,  304 ;  Myers  v.  WelleSy 
5  Hill,  465.)  Nor  was  there  any  want  of  consideration  for 
such  a  contract  as  the  raising  of  the  money  upon  the  new 
note,  and  the  receipt  thereof  by  the  plaintiff  was  quite  suflS- 
eient  for  that  purpose. 

The  counsel  for  the  appellant  has  called  our  attention  to 
some  decisions  as  authority  for  the  position  that  the  sureties 
are  not  discharged  by  an  arrangement  of  the  character  of 
that  which  is  established  by  the  testimony  here,  but  none  of 
them  are  applicable  to  tlie  case  now  considered.  HaUidayv. 
Hart  (30  N.  Y.,  474)  holds  that  the  performance  of  an 
unqualified  legal  obligation,  by  the  payment  of  part  of  the 
amount  due  upon  a  promissory  note,  is  not  a  valid  considera- 
tion for  the  extension  of  payment  of  the  remainder,  so  as  to 
discharge  the  sureties.  The  principle  there  decided  has  no 
application  to  a  case  where  a  note  has  been  given  for  another 
already  due,  and  the  time  of  payment  thereby  extended. 

In  Oahn  v.  Niemcewicz  (11  Wend.,  312)  there  was  a  want 
of  consideration  and  no  valid  extension  of  the  time  of  pay- 
ment. In  Cary  v.  White  (62  N.  T.,  138)  Judge  Allen 
criticises  the  cases  which  hold  that  the  taking  of  a  collateral 
security  on  time  is  an  extension  of  the  time  of  payment,  and 
suspends  the  right  of  action  until  the  collateral  security 
becomes  due.  The  remarks  made  must  be  referred  to  the 
facts  of  that  case,  and  are  not  controlling  in  a  case  where  the 
security  was  not  received  as  collateral,  and  the  money  realized 
upon  the  new  note  was  paid  to  the  creditor,  and  a  direct 
application  made  of  the  proceeds  for  his  benefit. 

The  judgment  must  be  affirmed. 

All  concur ;  Millbb,  J.,  concurs  in  result. 

Judgment  affirmed. 
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Cornelia  Van  Allen,  Respondent,  v.  The  Farmers'  Joint 
Stock  Insurance  Company,  Appellant. 

A  policy  of  fire  insurance  contained  a  condition  requiring  proofs  of  loss 
to  be  furnished  by  tlie  insured  within  twenty  days.  It  also  contained  a 
clause,  in  substance,  that  nothing  save  an  agreement  in  writing,  signed  by 
an  officer  of  the  company,  should  be  considered  as  a  waiver  of  any  con- 
dition or  restriction  in  the  policy.  In  an  action  upon  the  policy,  ?isld, 
that  a  local  agent  had  no  authority  to  waive  such  condition. 

Van  AUen  v.  F.  J  8.  Ins,  Co.  (4  Hun,  418)  reversed. 

(Submitted  February  25,  1876;  decided  March  21, 1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department  in  favor  of  plaintiff, 
entered  upon  an  order  denying  motion  for  a  new  trial  and 
directing  judgment  on  a  verdict.  (Reported  below,  4  Hun, 
413.) 

This  action  was  upon  a  policy  of  lire  insurance. 

One  of  the  conditions  of  the  policy  was  as  follows :  "  All 
persons  insured  by  this  company  and  sustaining  loss  or  dam- 
age by  fire  shall  forthwith  give  the  company  notice  thereof 
in  writing,  and  within  twenty  days  after  the  loss  sliall  deliver 
a  particular  account  of  such  loss,  signed  and  sworn  to  by 
them,  stating  the  ownership  of  the  property  insured,  whether 
any,  and  what  other  insurance  existed  on  the  same  property, 
the  whole  cash  value  of  each  building  or  article  destroyed  or 
damaged,  separately,  with  the  amount  of  damage  to  the  same 
and  their  interest  therein." 

The  policy  contained  this  clause :  "  The  use  of  general 
terms  or  any  thing  less  than  a  distinct,  specific  agreement, 
clearly  expressed  in  writing  and  signed  by  an  officer  of  the 
company,  shall  not  be  construed  as  a  waiver  of  any  written 
or  printed  condition  or  restriction  of  this  policy." 

A  loss  having  occurred,  plaintiff  failed  to  furnish  the  proofs 
of  loss  required  within  the  twenty  days.  Evidence  was 
given  upon  the  trial  of  statements  made  by  Hiram  Willetts, 
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a  local  agent  of  plaintiff's,  which  were  claimed  by  plain tifi 
to  amount  to  a  waiver  of  such  proofs.  The  court  charged, 
in  substance,  that  Willetts  had  the  right  to  waive  said  condi- 
tion, to  which  defendant's  counsel  duly  excepted. 

Exceptions  were  ordered  to  bo  heard  at  first  instance  at 
General  Term. 

D.  Pratt  for  the  appellant.  The  local  agent  had  no 
authority  to  waive  the  condition  in  the  policy  as  to  service 
of  proofs  of  loss.  {Si/ringham  v.  St.  Nicholas  Ins.  Co,j 
3  Keyes,  280 ;  Bush  v.  Westchester  F.  Ins.  Co.,  63  N.  Y., 
531 ;  WaU  v.  Home  Ins.  Co,,  8  Bosw.,  697 ;  Wilson  v.  Gen, 
Mut.  Ins.  Co.,  14  N.  Y.,  418 ;  Dawes  v.  N.  E.  Ins.  Co.,  7 
Cow.,  462 ;  Boughton  v.  Am.  Mut.  L.  Ins.  Co.,  26  Conn., 
542 ;  Story  on  Ag.,  §  126 ;  Smith's  Merc.  Law,  60 ;  Under- 
wood v.  F.  J.  8.  Ins.  Co.,  57  N.  Y.,  504  ;  Ripley  v.  JEtna  Ins. 
Co.,  30  id.,  136.)  The  court  erred  in  charging  that  the  jury 
could  decide  the  waiver  on  Willett's  and  Peak's  evidence,  and 
in  refusing  to  charge  that  under  the  policy  there  could  be  no 
waiver  by  parol.  {Parker  v.  Arctic  Ins.  Co.,  1  N.  Y.  S.  C. 
R,  397 ;  59  N.  Y.,  1.) 

M.  Hopkins  for  the  respondent.  There  was  no  error  in 
the  charge  of  the  judge.  {Parker  v.  Arctic  Ins.  Co.,  1  H", 
Y.  S.  C.  K.,  397 ;  59  N.  Y.,  1 ;  Bodine  v.  lie.  F.  Ins.  Co.^ 
51  id.,  122 ;  Kendall  v.  Hoi.  Pur.  Ins.  Co.,  2  N.  Y.  S.  0. 
R,  375 ;  Underwood  v.  F.  J.  S.  Ins.  Co.,  57  N.  Y.,  500 ; 
Ames  V.  If.  T.  U.  Ins.  Co.,  14  id.,  253 ;  Mayor,  etc.,  v. 
Ham.  F.  Ins.  Co.,  39  id.,  46 ;  Rowley  v.  Ernp.  Ins.  Co.,  3 
Keyes,  660 ;  Whitwell  v.  Put.  F.  Ins.  Co.,  6  Lans.,  166 ; 
Pitney  v.  OUns  Fi  Ins.  Co.,  61  Barb.,  335  ;  Ide  v.  Phcmix 
Ins.  Co.,  2  Bliss  [U.  S.],  333 ;  Oail  v.  Nat.  Pro.  Ins.  Co., 
25  Barb.,  189.) 

Per  Curiam.  We  think  that  the  charge  of  the  judge  that 
Willetts  had  a  right  to  waive  the  provision  in  the  policy 
requiring  the  plaintiflF  to  furnish  the  proofs  of  loss,  was  erro- 
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%eoii8 ;  and  for  this  reason  the  judgment  must  be  f evorsed, 
and  a  new  trial  granted,  with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


William   B.   Faieohild  et  al.,  Appellants,  v,  Egbert  H. 

Fairchild  et  al.,  Respondents. 

Real  estate  purchased  for  and  appropriated  to  partnership  purposes  and 
paid  for  out  of  partnership  funds  is  partnership  property,  although  the 
legal  title  is  taken  in  the  name  of  one  of  the  partners;  equity  will  hold 
him  as  trustee  for  the  firm. 

There  is  no  distinction  in  respect  to  the  proof  necessary  to  establish  the 
fact  that  the  real  estate  is  partnership  property  between  such  a  case 
and  the  case  of  a  conveyance  to  the  several  partners;  it  may  be  estab- 
lished in  either  case  by  parol  evidence. 

The  fact  that  in  the  firm  accounts  the  land  is  treated  the  same  as  other 
firm  property  as  to  purchase-money,  income,  expenses,  etc.,  is  a  con- 
trolling circumstance  in  determining  the  intent,  and  from  it  an  agree- 
ment may  be  inferred. 

For  the  purpose  of  paying  debts  and  adjusting  the  equities  between  the 
copartners  real  estate  belonging  to  a  partnership  is  treated  as  personal 
property,  and  what  remains  is  regarded  as  real  estate  descending  to 
the  heirs  of  the  partners,  according  to  their  several  interests. 

The  same  evidence,  however,  which  will  establish  its  character  as  part- 
nership property  for  the  purpose  of  paying  the  debts  and  adjusting  the 
equities,  wUl  determine  it  for  the  purpose  of  final  division. 

Real  estate  so  purchased  is  not  within  the  provision  of  the  statute  of  uses 
and  trusts  (1  R.  S.,  728,  §  51),  providing  that  when  a  grant  for  a  valua- 
ble consideration  shall  be  made  to  one  person  and  the  consideration 
paid  by  another,  no  use  or  trust  shall  result  in  favor  of  the  person 
making  the  payment.  The  partner  having  title  is  a  trustee  for  the  firm, 
holding  the  property  as  personalty;  and  when  this  trust  is  discharged 
by  the  payment  of  the  debts  and  the  settlement  of  the  claims  of  the 
partners  as  between  themselves,  a  trust  in  the  remainder  result,  by 
operation  of  law  to  the  other  members  of  the  firm  and  the  heirs  of  such 
as  have  died,  which  is  validated  by  the  provision  of  the  said  statute 
(§  50)  preserving  trusts  arising  or  resulting  by  implication  of  law. 

Where  it  appears  that  a  partner  who  has  taken  title  in  his  own  name  to 
real  estate  claimed  to  belong  to  the  firm  has  access  to  tlie  books  which 
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• 
were  kept  by  clerks,  that  he  examined  them  at  times  and  had  personal 

supervision  of  the  office,  it  is  to  be  presumed  that  he  knew  how  the 

entries  were  made,  and  they  are  competent  evidence  against  him. 

It  9eem»  that,  as  a  genei*al  rule,  where  members  of  a  firm  have  access  to  its 
books,  and  opportunity  to  know  how  their  accounts  are  kept,  such 
knowledge  on  their  part  will  be  presumed. 

In  order  to  establish  payment  of  money  out  of  partnership  funds  upon 
claims  against  real  estate  so  deeded  to  one  of  the  members,  evidence  that 
mortgages  have  been  so  paid  is  competent  without  production  of  the 
moitgages;  they  are  to  be  regarded  simply  as  collateral  to  the  principal 
fact. 

(Argued  March  21,  1876;  decided  March  28,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  atfirming  a  judgment 
entered  upon  a  decision  of  the  court  at  Special  Term. 
(Report^  below,  5  Hun,  407.) 

The  nature  of  the  action  and  the  facts  are  snfiicientlj  stated 
in  the  opinion. 

Edward  C,  James  for  the  appellants.  It  was  error  to 
receive  in  evidence  the  compendium  of  entries  in  the  books 
of  Fairchild,  Walker  &  Co.,  which  it  was  claimed  related  to 
the  property  in  question,  and  to  receive  evidence  to  explain 
the  same.  {Baker  v.  Stackpoole^  9  Cow.,  420,  433;  2  R.  S., 
135,  §  6;  Laws  1860,  chap.  322;  Cook  v.  Barr,  44  N.  T., 
156 ;  Tayl/yr  v.  Herring^  10  Bosw.,  447,  456-457 ;  Steere  v. 
Steere^  5  J.  Ch.,  1 ;  Cripp  v.  Fee^  4  Bro.  Ch.,  472 ;  Morton  v. 
Teevarty  2  T.  &  C,  66,  77.)  There  was  no  competent  evi- 
dence of  any  agreement  between  the  partners  to  make  this 
purchase.  {Forsyth  v.  Olark,  3  Wend.,  637,  645,  651.)  Evi- 
dence  of  what  occurred  at  the  auction  was  incompetent.  (2 
R.  S.,  136,  §  4;  McComh  v.  Wright,  4  J.  Ch.,  659;  First 
Bap,  Ck.  V.  BigeloWy  16  Wend.,  28.)  The  evidence  as  to 
improvements  was  incompetent  and  immaterial.  {Rogers  v. 
Murray,  3  Paige,  390,  398 ;  Bottsford  v.  Burr,  2  J.  Ch., 
405,  515.)  Defendants  could  not  testify  directly  that  the} 
did  not  read  over  the  deed  when  given,  or  examine  it  and 
pronounce  it  right,  or  indirectly  that  they  never  read  it  and 
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did  Dot  know  its  contents,  the  grantee  being  dead.  (Code,  § 
399  ;  Clark  v.  Umith^  46  Barb.,  30 ;  Dyer  v.  Dyer,  48  id., 
190 ;  Stanley  v.  Whi^ey,  47  id.,  586,  688 ;  Grey  v.  Orey^  47 
K.  Y.,  553,  554.)  Copartnership  interest  in  real  estate  rests 
wholly  npon  an  agreement  between  the  partners  that  it  shall 
be  assets,  even  when  it  wasbonght  with  copartnership  fbnds 
and  nsed  for  copartnership  purposes.  {Hiscoch  v.  Phelps,  49 
N.  Y.,  97;  Thompson  v.  Bowman,  6  Wall.,  316;  1  R.  S., 
727,  §  44;  Collumb  v.  Jieed,  24  N.  Y.,  505;  Buchan  v. 
Sumiier,  2  Barb.  Ch.,  165;  Parsons  on  Part.,  363,  366;  Cox 
V.  McBufmey,  2  Sandf.  [8.  C],  561 ;  Coles  v.  Coles,  15  J.  R., 
159;  Smith  v.  Jackson,  2  Edm.  Ch.,  28,  32;  Forsyth  v. 
Clark,  3  Wend.,  367.)  An  agreement  which  converts  real 
estate  conveyed  to  one  partner  into  assets  of  the  firm  cannot 
be  proved  by  parol.  {Bottsford  v.  Burr,  2  J.  Ch.,  405,  415 ; 
Barilett  v.  Pickers ff ill,  1  Edm.,  515;  Lathrop  v.  Hoyt,  7 
Barb.,  59,  62,  63 ;  Smith  v.  Bumham,  3  Samn.,  435 ;  Lemf 
V.  Brush,  45  N.  Y.,  589;  Hale  v.  Henrie,  2  Watts,  144.) 
Parol  evidence  of  a  partnership  in  lands  is  not  admissible  for 
the  purpose  of  establishing  the  interests  of  the  partners  as 
between  themselves.     (3  Snmn.,  435  ;  Henderson  v.  Hudson, 

1  Mump.,  510 ;  In  re  Warren,  Davies,  323 ;  Hale  v.  Henrie, 

2  Watts,  144;  Ridgwaxfs  Appeal,  15  Penn.,  177;  PiUs  v. 
Waugh,  4  Mass.,  424 ;  Caddick  v.  Skidmore,  2  DeG.  &  J., 
52 ;  Story  on  Part.,  §  83 ;  Chester  v.  Dickinson,  45  How., 
326 ;  Dale  v.  Hamilton,  6  Hare,  369 ;  64  N.  Y.,  1 ;  2  Phil., 
266,  274 ;  E&^x  v.  Essex,  20  Beav.,  442 ;  Bunnell  v.  Taintor, 
4  Conn.,  568 ;  Levy  v.  Brush,  1  Swe.,  663 ;  Thompson  v. 
Bowman,  6  Wal.,  316.)  There  is  no  trust  arising  or  result- 
ing by  implication  or  construction  of  law.  {Zeman  v.  Whittey, 
4  Rus.,  423,  426 ;  Smith  v.  Bumham,  8  Sumn.,  435,  463 ; 

White  V.  Carpenter,  2  Paige,  241,  265 ;  Wray  v.  Steele,  3  V. 
&  B.,  388,  390 ;  Perry  on  Trusts,  §  132.) 

Wm.  F.  Shepard,  L.  Hashrouck,  Jr.,  and  Flam^n  B. 
Candler  for  the  respondents.    The  taking  of  the  deed  in  the 
same  of  Fairchild,  under  the  circumstances,  vested  in  him 
SiCKELs — Vol,  XIX.        60 
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a  resulting  trust  for  the  benefit  of  the  firm.  (Freeman 
V.  Kelly^  1  Hoffm.,  90,  97 ;  BarUett  v.  Pioiersgilly  1  Edm., 
515 ;  Wray  v.  Steeldy  2  V.  &  B.,  388 ;  Lounshury  v.  Purdy^ 
18  N.  Y.,  515,  519 ;  Foote  v.  Brymt,  47  idi,  551 ;  Sierman 
V.  Schurcky  29  id.,  508  ;  Day  v.  Roth^  18  id.,  448;  Orant  v. 
Morse,  22  id.,  323;  GiUert  v.  OUbert,  2  Abb.  Ct.  of  App. 
Dec.,  256 ;  Hosford  v.  Merwin,  5  Barb.,  58 ;  Cheater  v. 
Dickinson^  52  id.,  362 ;  54  N.  Y.,  1 ;  Van  Brunt  v.  Apple- 
go^,  44  id.,  548-550.)  The  partners  are  joint  tenants.  (Col. 
on  Part.,  §  123.)  As  to  creditors  of  the  firm  this  property  is 
to  be  treated  as  partnership  assets.  (Pars,  on  Part.,  363-366 ; 
Col.  on  Part.  [Perkins'  ed.],  §  135 ;  Collumb  v.  Read,  24  N. 
Y.,  505 ;  49  id.,  97 ;  5  Barb.,  51-58 ;  44  N.  Y.,  544,  649 ;  54 
id.,  1.)  The  facts  out  of  which  a  resulting  trust  may  arise 
may  be  proved  by  parol.  {Reidv.  French,  11  Barb.,  407; 
FooU  V.  Bryant,  47  N.  Y.,  551.)  The  testimony  of  E.  H. 
Fairchild  in  regard  to  the  conversation  between  his  father, 
Walker  and  Coleman  was  competent.  {Lobdell  v.  LobdeUy 
36  N.  Y.,  327,  333 ;  Cary  v.  White,  59  id.,  336.) 

Church,  Ch.  J.  This  is  an  action  for  partition  among  the 
heirs  of  Egbert  N.  Fairchild,  of  forty-eight  vacant  lots  in  the 
city  of  New  York. 

Egbert  N.  Fairchild,  Stephen  C.  Walker,  Isaac  D.  Cole- 
man and  Henry  J.  Brown,  were  copartners,  and  constructed 
the  new  reservoir  in  Central  park,  and  also  other  public 
works.  The  copartnership  was  formed  in  1858,  and  the  lots 
in  question  were  purchased  in  1860,  and  a  conveyance  taken 
in  the  name  of  Fairchild  only.  The  other  copartners,  includ- 
ing the  widow  and  heirs  of  one  of  them  who  has  since  died, 
claim  an  interest  in  the  property  equal  to  their  respective 
interests  in  the  copartnership.  The  rights  of  creditors  are 
not  involved. 

The  judge  who  tried  the  case  at  Special  Term  found  that 
the  property  was  purchased  by  and  for  the  benefit  of  the 
copartnership,  and  paid  for  with  its  funds^that  taxes  and 
incumbrances  were  also  paid  from  such  funds,  and  that  it  was 
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intended  and  understood  by  all  the  members  of  the  firm  that 
said  property  belonged  to  the  firm  assets,  and  all  payments, 
expenses,  etc.,  were  kept  upon  the  firm  books.  He  farther 
found  that  the  other  members  of  the  firm  consented,  that 
Fairehild  should  take  title  for  the  firm,  but  that  they  did  not 
consent  that  he  should  take  the  title  absolute  in  his  own 
name,  without  recognition  of  their  interests,  and  they  did 
not  know  tliat  the  deed  was  so  taken. 

If  these  findings  are  sustained  by  suflScient  legal  evidence, 
the  legal  conclusion  arrived  at  by  tlie  learned  judge  is  inevit- 
able, viz. :  That  the  other  members  of  the  firm  are  entitled 
to  an  interest  in  said  property,  according  to  their  interest  in 
the  partnerehip.  I  do  not  understand  that  this  general  pro- 
position is  seriously  disputed  by  the  counsel  for  the  plaintiffs, 
but  he  predicates  his  answer  to  the  claim,  first,  upon  the 
incompetency  of  the  evidence  admitted,  and  second,  upon  its 
insufficiency. 

The  fifty-first  section  of  the  statute  of  uses  and  trusts,  pro- 
vides that  when  a  grant  for  a  valuable  consideration  shall  be 
made  to  one  person,  and  the  consideration  paid  by  another, 
no  use  or  trust  shall  result  in  favor  of  the  person  making  the 
payment,  but  the  title  shall  vest  in  the  alienee,  subject  to  the 
rights  of  creditors,  as  provided  in  section  52.  The  fifty-third 
section  contains  an  exception  in  favor  of  the  person  paying 
the  consideration,  when  an  absolute  conveyance  is  taken  in 
the  name  of  another  without  his  consent  or  knowledge. 

The  Special  Term  decided  in  favor  of  the  defendants  upon 
two  grounds :  First,  that  a  trust  resulted  to  the  defendants 
by  the  payment  of  the  consideration,  and  that  they  could 
invoke  the  benefit  of  the  exception  contained  in  section  53 ; 
and,  second,  that  the  property  was  copartnership  property, 
and  should  be  treated  as  such,  although  the  title  was  held  by 
one  member  of  the  firm.  It  is  insisted  on  behalf  of  the 
plaintifis,  that  the  admissions  in  the  answer^prevent  the 
defendants  from  availing  themselves  of  the  exception  con- 
tained in  tlie  fifty-third  section.  These  admissions  are : 
"  That  the  conveyance  was  taken  to  and  in  the  name  of 
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Egbert  N.  Faircliild,  for  the  purpose  and  convenience  of  the 
partnership,  to  the  end  that  it  might  be  more  easily  handled 
and  pledged  and  disposed  of  for  said  copartnership  purposes 
than  if  it  stood  in  the  individual  names  of  all  the  members  of 
said  firm." 

It  cannot  be  disputed  tliat  this  allegation  is  a  distinct  admis- 
sion that  the  defendants  knew  that  Fairchild  was  to  take  the 
title  not  only,  but  so  take  it  as  to  be  able  to  pledge  and  dis- 
pose of  it  in  his  own  name,  but  it  is  not  absolutely  inconsistent 
with  his  taking  it  in  a  way  to  recognize  their  rights.  It 
would  probably  have  been  suflScient  for  this  purpose  to  have 
inserted  a  declaration  that  he  took  the  title  for  the  benefit  of 
the  firm,  and  that  the  property  was  partnership  property  in 
pursuance  of  an  agreement  between  the  members  of  the  firm. 
Assuming  the  necessity  of  some  such  recognition  in  order  to 
secure  the  interest  of  the  other  members  of  the  firm,  it  may 
be  presumed  that  they  contemplated  it,  and  hence  that  the 
failure  to  thus  take  it  was  a  fraud  upon  them. 

Upon  the  findings  in  the  case,  the  authorities  go  far  towards 
sustaining  the  decision  upon  this  ground.  {Day  v.  Hothj  18 
N.  Y.,  448 ;  Lounsbury  v.  Purdy,  18  id.,  516 ;  Siemon  v. 
ScAurck,  29  id.,  598 ;  FooU  v.  Bryant,  47  id.,  544.)  Parties 
are  bound  by  the  allegations  in  their  pleadings,  and  by  every 
reasonable  intendment  to  be  inferred  therefrom,  and  it  is,  to 
say  the  least,  a  liberal  construction  in  favor  of  the  defendants, 
to  hold  that  the  statement  in  the  answer,  that  the  lots  were 
conveyed  to  Fairchild  for  the  purpose  of  pledging  and  dispo- 
sition, is  not  an  admission  that  they  were  conveyed  precisely 
as  the  parties  intended,  especially  in  the  absence  of  any 
intimation  they  were  not.  The  tendency  of  the  decisions 
is  to  sustain  the  equitable  interests  of  parties  in  such  transac- 
tions, whenever  it  can  be  done  without  a  palpable  violation 
of  the  statute,  and  following  this  tendency  it  may  perhaps  be 
held  that  the  defendants  are  not  concluded  by  their  answer 
But  looking  at  the  real  nature  of  the  transaction  as  found  by 
the  judge,  it  seems  to  me  more  reasonable  to  hold  that  this 
property  should  be  regarded  as  assets  of  the  copartnership. 
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The  findings  are  explicit,  that  it  was  purchased  and  paid  for 
by  the  firm  as  partnership  property,  and  always  treated  as  its 
property  in  tlie  payment  of  taxes  and  incumbrances,  making 
improvements,  etc.  Real  estate  purchased  for  partnership 
purposes  and  appropriated  to  those  purposes,  and  paid  for  by 
partnership  funds,  becomes  partnership  property,  and  it  is 
not  material  in  what  manner  or  by  wliat  agency  the  land  is 
purchased,  or  in  what  name  it  stands.  If  it  be  established 
that  it  belongs  to  the  partnership,  equity  will  hold  the  one  in 
whom  is  the  legal  title  as  trustee  for  the  partnership.  (Par- 
sons on  Partnership,  363.)  When  the  land  is  conveyed  to 
the  several  partners  it  is  not  indispensable  that  it  should  be 
actually  used  for  partnership  purposes,  nor  that  a  positive 
agreement  should  bo  proved  making  it  partnership  property. 
If  it  has  been  paid  for  with  partnership  efi^ects  it  is  then  a  ques- 
tion of  intention,  whether  the  conveyance  is  to  have  its  legal 
effect,  and  the  parties  are  to  be  treated  as  tenants  in  common, 
or  whether  the  land  is  to  be  treated  as  partnership  property. 
The  manner  in  which  the  accounts  are  kept,  whether  the 
purchase-money  was  severally  charged  to  the  members  of  the 
firm,  or  whether  the  accounts  treat  it  the  same  as  other  firm 
property,  as  to  purchase-money,  income,  expenses,  etc.,  are 
controlling  circumstances  in  determining  such  intention,  and 
from  these  circumstances  an  agreement  may  be  inferred.  (24 
K  Y.,  511.) 

The  rule,  I  apprehend,  is  the  same  in  this  respect  when 
the  deed  is  made  in  the  individual  name  of  one  of  the  part- 
ners, as  where  it  is  made  in  the  names  of  all  the  members  of 
the  firm.  But  a  distinction  is  claimed  to  exist  between  cred- 
itors and  the  members  of  the  firm,  and  between  the  mem- 
bers themselves  in  respect  to  the  proof  necessary  to  establish 
the  fact  that  the  real  estate  is  partnership  property.  I  do 
not  think  such  a  distinction  is  recognized  by  the  authorities. 
In  this  country,  real  estate  belonging  to  a  partnership,  for 
the  purpose  of  paying  the  debts  and  adjusting  the  equities 
between  the  members  of  the  firm,  is  treated  as  personal  prop- 
erty; and  what  remains  is  considered  and  treated  as  real 
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estate,  which  would  go  to  the  heirs  of  the  partners  according 
to  their  interests.  This  conclusion  was  reached  by  the  chan- 
cellor in  an  elaborate  opinion  in  Bi^han  v.  Sumner  (2  Barb. 
Ch.,  165-200),  reviewing  all  the  American  authorities ;  and 
was  approved  and  adopted  by  this  court  in  CoUumh  v.  Read 
(24  N.  Y.,  505).  The  English  rule  gives  to  the  real  estate  of 
a  partnership  the  character  and  qualities  of  personal  property 
as  to  all  persons ;  and  the  remainder,  after  paying  debts  and 
adjusting  the  equities  of  the  partners,  goes  to  the  personal 
representatives,  and  not  to  the  heir,  probably  on  account  of 
the  great  injustice  which  would  result  by  the  laws  of 
inheritance  in  Euglaud.  (24  N.  Y.,  505  ;  Parsons  on  Part- 
nership, 370.)  But  the  American  rule,  that  the  remain- 
der descends  to  the  heir,  does  not  affect  the  charac- 
ter of  the  property  as  partnership  effects,  except  that 
the  incidents  and  qualities  of  real  estate  are  revived.  It  is 
divided  as  so  much  money  capital  would  be,  but  it  resumes 
its  original  qualities.  (Id.,  385.)  The  same  evidence,  how- 
ever, which  would  make  it  partnersliip  property  for  the  pur- 
pose of  paying  debts  and  adjusting  the  equities  between  the 
copartners  would  establish  it  for  the  purpose  of  final  divi- 
sion. It  would  be  incongruous  to  say  that  evidence  which 
would  be  sufficient  to  establish  that  it  was  partnership  prop- 
erty for  the  former  purposes  would  fail  for  the  latter  purpose, 
and  I  can  find  no  authority  for  such  a  distinction.  Such  a 
rule,  while  compelling  one  member  of  a  firm  holding  the 
legal  title  as  trustee  for  the  partnership,  to  account  and  dis- 
gorge to  the  extent  of  making  the  accounts  equal  between 
the  members  of  the  firm,  when  that  was  accomplished,  would 
enable  him  to  rob  his  associates  by  pocketing  the  remainder. 
A  different  question  has  been  very  much  controverted  both 
in  this  country  and  in  England,  and  that  is,  whether  a  part- 
nership or  agreement  between  two  or  more  persons  to  pur- 
chase lands  can  be  proved,  by  parol,  within  the  statute  of 
frauds.  The  counsel  for  the  plaintiffs  contends  that  this 
question  is  involved  in  this  case,  and  cited  the  case  of  Smith 
V.  Bumham  (3  Sum.,  435)  as  an  authority  against  the  com- 
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petency  of  such  evidence.  It  does  so  hold  in  an  elaborate 
opinion  b}'  Stoby,  J.  The  correctness  of  this  decision  has 
been  disputed  by  the  Commission  of  Appeals,  in  Chester  v. 
Dioke7*8on  {64:  N.  Y.,  1),  which,  if  necessary,  we  should  prob- 
ably feel  bound  to  follow.  But  I  do  not  think  that  question 
is  involved  here. 

Proof  of  a  partnership  for  the  purpose  of  buying  and  sell- 
ing lands,  presents  a  different  question  from  that  which 
arises  when  an  existing  partnership  purchases  land  for  its  use 
or  benefit ;  and  Stoby,  J.,  in  delivering  the  opinion  in  Smith 
V.  Bumhavi  {supra),  recognizes  the  distinction;  he  says: 
'^  It  ib  not  the  case  of  a  purchase  confessedly  paid  out  of  the 
funds  of  an  existing  partnership  for  partnership  purposes,  and 
the  deed  taken  in  the  name  of  one  partner."  In  the  latter  case 
he  concedes  that  a  resulting  trust  would  arise,  while  in  the 
former  he  held  that  it  would  not ;  the  difference  being  that 
in  the  former  the  trust  results  from  the  payment  of  the  con- 
sideration, while  in  the  lal;ter  it  arises  entirely  from  the 
contract. 

Real  estate  purchased  as  partnership  property  is  not  within 
the  prohibition  of  the  statute.  In  the  first  place,  it  is  not 
the  case  where  the  consideration  is  paid  by  one  person  and  a 
conveyance  taken  in  the  name  of  another.  The  considera- 
tion is  paid  by  all.  It  is  not,  therefore,  within  the  letter  of 
the  statute.  But  a  more  substantial  reason  is,  that  property 
thus  held  is  regarded  as  personal  property,  for  the  purpose 
of  paying  debts  and  adjusting  the  equities  between  the  part- 
ners; and  the  individual  member  holding  the  legal  title  is  a 
trustee  for  the  partnership  in  respect  to  the  property  as  per- 
sonalty ;  and  when  the  debts  are  paid  and  the  claims  of  the 
several  members  as  between  themselves  paid,  the  trust  for 
partnership  is  discharged  and  a  trust  results  to  the  other 
members  of  the  firm,  and  the  heirs  of  such  as  have  died,  in 
the  remainder,  by  operation  of  law,  which  is  saved  by  sec- 
tion 50  of  the  statute,  and  the  holder  of  the  legal  title  then 
becomes  a  trustee  of  such  remainder,  as  real  estate  for  the 
benefit  of  persons  interested.     Such  a  trust  is  not  prohibited, 
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nor  is  it  necessary  for  parties  claimiDg  the  benefit  of  it  to 
bring  themselves  within  the  exception  in  section  53.  {Lloyd 
V.  SpiUet,  2  Atk.,  150;  44  N.  T.,  544,  and  cases  before 
cited.) 

It  remains  to  consider  the  exceptions  to  the  admission  of 
evidence,  and  to  the  sufficiency  of  the  evidence,  to  establish 
the  facts  found.  Some  of  these  objections  are  necessarily  dis- 
posed of  by  the  views  before  expressed.  The  point  was  taken 
that  the  entries  in  the  firm  books  were  incompetent,  because 
made  by  the  book-keeper,  without  affirmative  proof  that  Fair- 
child  saw  them.  It  was  proved  that  Fairchild  had  access  to 
the  books,  and  sometimes  examined  them,  and  had  personal 
supervision  of  the  office  whore  the  books  were  kept,  and  I 
infer  had  the  financial  management  of  the  firm.  From  these 
circumstances  it  is  properly  inferable  that  he  knew  how  the 
entries  were  made,  and  it  is  sufficient  if  they  were  competent. 
As  a  general  rule,  where  members  of  a  firm  have  access  to  the 
books,  and  opportunity  to  know  how  their  accounts  are  kept, 
the  presumption  is  that  they  do  know. 

It  was  proved  that  mortgages  upon  the  lands  were  paid  by 
the  funds  of  the  firm  —  by  checks  of  the  firm  —  and  it  was 
objected  that  the  mortages  and  checks  should  have  been  pro- 
duced. As  to  the  checks,  there  was  evidence  tending  to  show 
that  they  had  been  burned,  and  I  do  not  think  it  was  strictly 
necessary  to  produce  the  mortgages.  The  material  fact  was 
the  payment  of  money  out  of  partnership  funds  upon  claims 
against  the  real  estate.  The  mortgages  appeared  in  the 
accounts  of  the  firm,  and  the  payment  of  them,  while  it 
strengthened  the  evidence  that  the  land  was  paid  for  by  the 
firm,  was  not  absolutely  necessary  for  that  purpose.  The 
mortgages  may  be  regarded  as  collateral  to  the  principal  fact, 
and  not  necessary  to  be  produced.* 


*  The  omitted  portion  of  the  opinion  is  taken  up  with  the  discussion 
and  determination  of  questions  presented  by  exceptions  to  the  reception  of 
evidence,  not  deemed  of  sufficient  general  importance  to  require  pub- 
lication. 
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It  may  be  said,  in  respect  to  the  exceptions  to  the  admissi- 
bility of  evidence,  that  the  objections  are  very  numerous,  and 
nearly  all  of  them  general.  The  ground  evidently  taken  by 
the  learned  counsel  for  the  plaintiffs  was,  that  it  was  incom- 
petent to  vary  or  alter  the  legal  effect  of  the  conveyance  to 
Fairchild  by  parol  evidence.  As  this  general  ground  is  not 
tenable,  and  as  the  principal  and  controlling  facts  were  proved 
by  competent  evidence,  an  appellate  court  will  not  be  critical 
to  discover  technical  errors  where  no  rule  of  law  has  been 
clearly  violated,  and  it  is  evident  that  no  injustice  has  been 
done. 

The  evidence  produced,  assuming  its  competency  to  sustain 
the  finding  that  this  was  in  fact  partnership  property,  is 
ample  for  that  purpose.  No  other  conclusion  could  be 
arrived  at  from  the  evidence. 

The  defendants  Beach  and  Barrowe,  not  having  appealed 
from  the  judgment  of  the  General  Term,  it  is  improper  to 
review  the  point  involved  under  the  assignment  from  Mrs. 
Schreiner. 

The  judgment  of  the  General  Term  must  be  affirmed. 

All  concur. 

Judgment  affirmed 


The  People  ex  rel.  Timothy  P.  Donovan,  Plaintiffs  in 
Error,  v.  William  0.  Conner,  Sheriff,  etc..  Defendant 
in  Error. 

An  order  quashing  a  writ  of  TuxbdOM  carpus  can  only  be  reviewed  upon 
appeal.    A  writ  of  error  will  not  lie  in  such  case. 

(Argued  March  28, 1876;  decided  April  4, 1876.) 

Ebbob  to  the  General  Term  of  the  Supreme  Court  in  the 
first  judicial  department  to  review  order  affirming  an  order 
of  Special  Term  quashing  and  dismissing  a  writ  of  habeas 
corpus, 
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jff.  Edwin  Tremain  for  the  respondent.  A  writ  of  error 
will  not  He  in  this  case.  {Sudlow  v.  Knox^  7  Abb.  Pr.  [N. 
S.],  411;  Code,  §§  323,  327,  329,  330,  332,  357,  471 ;  Laws 
of  1854,  chap.  270 ;  People  e^  rel.  HaoUey  v.  KeUy^  24  N. 
T.,  74.) 

Per  Curiam.  The  order  quashing  writ  of  habeas  corpus 
can  only  be  reviewed  by  an  appeal  from  the  oMer.  A  writ 
of  error  will  not  lie  in  such  a  case.  The  papers  upon  both 
sides  submitted  upon  this  motion  are  so  very  defective  that  it 
is  impossible  to  determine  the  merits  involved,  even  if  we 
had  the  power  to  pass  upon  them  as  we  would  have  upon  a 
regular  appeal  from  the  order  complained  of.  The  relator  is 
not  without  remedy  if  the  commitment  by  the  surrogate  was 
unauthorized  and  in  excess  of  the  power  vested  in  that  magis- 
trate. Whether  the  surrogate  had  power  to  impose  the  fine 
of  $250  and  commit  the  relator  to  prison  until  the  same 
should  be  paid  may  be  qnestionable,  and  upon  the  question 
of  power  the  briefs  of  the  counsel  give  no  light,  and  as  we 
cannot  decide  it  we  do  not  examine  it.  Doubtless  the  court 
below  might  have  disregarded  the  defects  of  the  petition  for 
the  writ  of  habeas  corpus^  and  considered  and  disposed  of  the 
application  of  the  relator  for  discharge  upon  the  merits.  The 
relator  may  now  either  appeal  from  the  order  quashing  the 
writ,  if  he  shall  be  advised  that  such  dismissal  was  a  legal 
error,  or  he  may  proceed  de  novo  by  a  proper  petition  and 
a  new  writ  of  habeas  corpus.  The  proceedings  already  had 
will  not  embarrass  him,  and  his  right  to  a  discharge  can  be 
summarily  decided. 

As  the  writ  of  error  gives  this  court  no  jurisdiction  in  the 
premises,  it  must  be  quashed,  but  without  costs. 

All  concur. 

Ordered  accordingly 
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James  Caepbntbs,  Plaintiff  in  Error,  v.  The  People, 

Defendants  in  Error.  Iiao  mi 

A  challenge  to  the  array  of  a  grand  jury  cannot  be  allowed.  (2  R  S.,  724, 
§§27,28.) 

A  challenge  to  the  array  of  petit  Jurors,  at  a  Court  of  General  Sessions  for 
the  city  and  county  of  New  York,  alleged  that  the  Jurors  were  not 
selected  by  the  commissioner  of  Jurors  of  said  county,  and  that  neither 
he  nor  any  one  on  his  behalf  attended  the  drawing;  but  that  the  Jurors 
were  selected  by  one  appointed  by  the  mayor  as  commissioner,  and  that 
the  statute,  under  which  the  mayor  acted,  was  unconstitutional.  Held, 
that  the  challenge  showed  upon  its  face  that  the  Jury  were  selected  by  an 
officer  defactOy  whose  acts,  in  the  exercise  of  the  functions  of  the  office, 
were  valid  as  to  the  public,  and  whose  appointment  could  not  be  ques- 
tioned collaterally;  and  that  therefore  a  demurrer  to  the  challenge  was 
properly  sustained. 

(Submitted  March  20,  1876;  decided  April  4, 1876.) 

Ebbor  to  the  General  Term  of  the  Sapreme  Court  to 
review  judgment  affirming  a  judgment  of  the  Court  of  General 
Sessions  of  the  Peace  in  and  for  the  city  and  county  of  New 
York,  convicting  plaintiff  in  error  of  the  crime 'of  burglary 
in  the  third  degree. 

Before  the  grand  jury,  by  whom  the  plaintiff  was  indicted, 
were  impanneled  and  sworn,  his  counsel  interposed  a  challenge 
to  the  array  of  grand  jurors  which  alleged  substantially  that 
Douglas  Taylor  was  duly  and  legally  elected  and  qualified  as 
commissioner  of  jurors  of  the  city  and  county  of  New  York, 
but  was  illegally  removed  from  office  by  the  mayor  of  the 
city;  that  the  jurors  were  not  selected  by  him,  nor  by 
any  person  authorized  by  him,  and  that  no  person  on  his 
behalf  attended  the  drawing  of  grand  jurors,  but  that  they 
were  illegally  selected  by  one  Thomas  Dunlap,  who  had  no 
legal  authority  to  act,  who  had  been  appointed  by  the  mayor, 
in  the  exercise  of  a  pretended  right,  and  that  the  act  of  the 
legislature,  under  which  the  mayor  acted,  was  unconstitutional, 
to  which  challenge  the  district  attorney   demurred  and  the 
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demurrer  was  Bustained.  On  the  trial  the  counsel  for  the 
prisoner  challenged  the  array  of -petit  jurors  upon  the  same 
grounds.  This  challenge  was  also  demurred  to,  and  the 
demurrer  sustained. 

Wm.  F.  Howe  for  the  plaintiff  in  error.  The  objection 
that  the  jurors  had  been  improperly  chosen,  or  by  an  unauthor- 
ized officer,  was  valid.  {Parker  v.  Thornton^  2  Ld.  Raym., 
1410;  Kennedy  v.  WUliama^  2  N.  &  McC,  79;  Oomm.  v. 
Gallagher^  4  Pa.  L.  J.,  520 ;  Jordan  v.  Meredith^  3  Yates, 
318 ;  Howland  v.  Qifford^  1  Pick.,  38 ;  State  v.  Baboock^  1 
Conn.,  401 ;  Stanton  v.  Beadle^  4  T.  R.,  473 ;  BusseU  v.  BaUy 
Barnes,  466 ;  King  v.  Tremayne^  7  B.  &  R.,  684.) 

Benj.  K.  PhelpSy  district  attorney,  for  the  defendants  in 
error.  The  demurrer  to  the  challenge  was  properly  sustained. 
{LeecKa  Case,  9  Howell's  State  Trials,  358 ;  Fi^iery'B  Case,  2 
Keyes,  452;  Ferris^  Case,  31  How.  Pr.,  140;  People  v. 
Jewdl,  3  Wend.,  321 ;  6  id.,  388 ;  Cohn  v.  Smith,  9  Mass., 
107 ;  State  v.  Brooks,  9  Ala.  [N.  S.],  1.) 

Rapalloj  J.  The  challenge  to  the  array  of  grand  jurors 
was  properly  disallowed.  Under  the  provisions  of  2  Revised 
Statutes  (p.  724,  §§  27,  28)  no  such  challenge  can  be  allowed. 

The  challenge  to  the  array  of  petit  jurors  is  founded  wholly 
upon  the  allegation  that  the  jurors  were  not  selected  by 
Douglas  Taylor,  the  commissioner  of  jurors  of  the  county  of 
New  York,  and  that  he  did  not,  nor  did  any  person  on  his 
behalf,  attend  the  drawing  of  such  jurors.  But  it  is  also 
stated  in  the  challenge,  that  the  jurors  were  selected  by 
Thomas  Dunlap,  who  had  been  appointed  by  the  mayor  of 
the  city  such  commissioner  of  jurors.  That  the  mayor  exer- 
cised a  pretended  right  to  appoint  Dunlap,  but  that  the  act 
of  the  legislature  under  which  the  mayor  appointed  him  was 
unconstitutional. 

It  thus  appears,  on  the  face  of  the  challenge,  that  the  per- 
son who  acted  as  commissioner  of  jurors  had  been  appointed 
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to  thato£Bce  by  the  mayor  of  the  city  of  New  York,  in  pur- 
Biiance  of  an  act  of  the  legislature,  and  that  under  color  of 
that  appointment  he  assumed  to  and  did  exercise  the  func- 
tions of  the  office.  He  was  therefore  a  d6  facto  officer, 
whose  acts  were  valid  as  to  the  public,  so  long  as  he  contin- 
ued to  occupy  and  exercise  the  functions  of  the  office ;  and 
the  validity  of  his  appointment  could  not  be  drawn  in  ques- 
tion in  this  collateral  manner.  The  demurrer  to  the  chal- 
lenge was,  therefore,  properly  sustained. 

The  judgment  must  be  affirmed. 

All  concur. 

Judgment  affirmed. 


John   Dolan,  Plaintiff  in  Error,  v.  The  People  of  the 
State  of  New  York,  Defendants  in  Error. 

A  plea  in  abatement  to  an  indictment  is  to  be  stiictly  construed;  it  must 
be  drawn  with  precision  and  accuracy  and  must  be  certain  to  every 
intent. 

A  plea  in  abatement  to  an  indictment  found  at  a  Court  of  General  Sessions 
in  the  city  of  New  York  alleging  that  the  annual  grand  jury  list  was  not 
wholly  selected,  as  required  by  statute  (chap.  498,  Laws  of  185B),  from  the 
petit  jury  lists  made  out  by  the  commissioner  of  jurors,  without  any  aver- 
ments of  fraud  or  design,  is  not  good.  The  fact  that  a  few  names  not 
appearing  on  the  petit  jury  lists  are  accidently  put  upon  the  grand  jury 
list  does  not  vitiate  the  whole  list,  and  that  it  was  by  accident  or  over- 
sight is  to  be  presumed  in  the  absence  of  allegations  of  fraud  or  design. 

Kor  is  it  a  good  plea  that  some  one  of  the  fifty  selected  as  the  special 
panel  of  grand  jurors  (§  28,  chap.  539,  Laws  of  1870) «was  not  upon  the 
petit  jury  lists,  in  the  absence  of  an  allegation  that  the  persons  actually 
sworn  and  impanneled  were  not  upon  that  list.  It  is  necessary  also  in 
such  a  plea  to  give  the  names  of  the  persons  alleged  to  have  been 
selected  and  drawn  who  were  not  upon  the  petit  jury  lists. 

It  is  not  a  good  plea  that  the  commissioner  of  jurors  was  prevented  by 
duress  from  attending  upon  or  supervising  the  grand  jury.  In  tlie 
absence  of  allegations  as  to  how  the  grand  jury  was  drawn  and  by 
whom,  it  is  to  be  presumed  that  the  drawing  was  made  by  some  other 
person  claiming  the  office,  acting  as  dt  facto  commissioner,  and  recog- 
nized as  such  by  all  the  officers  having  relations  with  him  or  his  work; 
and  a  jury  drawn  by  a  (20  facto  commissioner  Is  regular. 
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An  indictment  setting  forth  a  felony  and  then  charging  the  killing  of 
another  by  the  accused  while  engaged  in  the  commission  thereof,  is  not 
void  for  duplicity.  It  charges  but  one  offence,  that  of  murder  in  the 
first  degree,  within  one  of  the  definitions  of  that  offence  in  the  act  of 
1873  (chapter  644,  Laws  of  1873),  i  «.,  the  killing  by  a  person  while 
engaged  in  the  commission  of  a  felony. 

Where  one  breaks  into  a  dwelling-house  burglariously  with  intent  to  steal, 
he  is  engaged  in  the  commission  of  the  crime  until  he  leaves  the  build- 
ing with  his  plunder;  and  if,  while  engaged  in  any  of  the  acts  immedi- 
ately connected  with  his  crime,  he  kills  a  person  resisting  him  he  is 
guilty  of  murder  under  said  statute. 

It  is  not  necessary  in  an  indictment  charging  the  crime  of  murder  under 
said  provision  to  allege  that  the  killing  was  "  without  any  design  to 
effect  death;"  an  allegation  that  it  was  willful  and  felonious  is  proper 
and  sufficient  The  object  of  the  words  quoted  is  to  dispense  with 
proof  of  a  design  to  effect  death,  not  to  require  proof  that  there  was  no 
such  design. 

(Argued  March  20, 1876;  decided  April  4,  1876.) 

Ebbos  to  the  General  Term  of  the  Supreme  Court  in  the 
first  judicial  department,  affirming  a  judgment  of  the  Court 
of  Oyer  and  Terminer  of  the  city  and  county  of  New  York 
convicting  plaintifi^  in  error  of  the  crime  of  murder  in  the 
first  degree.    (Reported  below,  6  Hun,  282.) 

The  indictment  contained  four  counts.  The  first  count 
alleged,  in  substance,  that  the  accused  burglariously  broke 
and  entered  the  store  of  one  James  H.  Noe,  in  the  city  of 
New  York,  with  intent,  feloniously  and  burglariously,  to 
steal,  take  and  carry  away  the  goods  of  said  Noe  therein.  That, 
while  he  was  engaged  in  the  commission  of  said  burglary  he 
assaulted  and  willfully  and  feloniously  struck  the  said  Noe 
upon  the  head  with  a  piece  of  iron,  inflicting  a  mortal  wound 
of  which  he  died,  and  so  that  he  willfully  and  feloniously 
killed  and  murdered  said  Noe.  The  second  count  charged 
the  killing  while  the  accused  was  engaged  in  the  crime  of 
robbery  from  the  person  of  said  Noe.  The  third  charged  the 
killing  with  a  deliberate  and  premeditated  design  to  effect 
death.     The  fourth  was  a  common-law  count  for  murder. 

The  prisoner  interposed  a  plea  in  abatement  to  the  indict- 
ment to  the  effect  that  the  pretended  grand  jury  which  found 
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the  indictment  "  was  not  a  grand  jury  of  the  county  of  New 
York,  because  the  list  and  annual  panel  of  so  called  grand 
jurors  was  not,  as  the  law  demanded,  wholly  selected  from 
the  petit  jury  lists  (made  out  by  Douglas  Taylor,  commis- 
sioner of  jurors),  when  said  grand  jurors  were  selected  by  the 
mayor,  first  judge  of  the  Common  Pleas,  chief  justice  of  the 
Superior  Court  and  city  judge,  at  their  annual  meeting  in 
September,  1875,  to  select  grand  jurors  for  the  county  of 
New  York  for  the  year  then  next  ensuing.  But  said  list 
and  alleged  panel  contained  names  of  persons,  as  also  the 
alleged  special  panel  of  grand  jurors  for  the  said  October 
term  of  this  court  contains  persons,  who  were  not  upon  the 
said  petit  jury  list  made  out  by  Douglas  Taylor,  commis- 
sioner of  jurors.  As  well  as  for  that  Douglas  Taylor  who, 
during  the  whole  of  the  year  a.  d.  1875,  was  and  now  is 
commissioner  of  jurors  of  the  city  and  county  of  New  York, 
did  not  attend  upon  or  supervise  the  drawing  in  September, 
last  past,  of  the  alleged  panel  of  grand  jurors,  which  was  by 
the  sheriff  returned  to  this  court  for  the  October  term  thereof, 
and  from  which  panel  was  by  this  court  sworn  as  pretended 
and  acting  grand  jurors  the  persons  and  the  foreman  who 
presented,  found,  filed  and  signed  the  alleged  indictment,  as 
aforesaid,  against  this  defendant,  although  said  Douglas  Tay- 
lor, commissioner  of  jurors  aforesaid,  was  then  and  there 
desirous  of  attending  upon  said  drawing,  but  was  by  duress 
prevented  by  the  clerk  of  the  county  of  New  York  from  so 
attending." 

The  district  attorney  demurred  to  the  plea.  The  prisoner's 
counsel  joined  in  the  demurrer  and  the  plea  was  overruled. 
The  prisoner's  counsel  challenged  the  array  of  petit  jurors 
upon  the  same  ground  as  in  the  case  of  Dolan  v.  The  People 
{9uprd).  The  district  attorney  demurred  to  the  challenge 
and  the  same  was  overruled. 

A.  Oakey  Hall  for  the  plaintiff  in  error.  The  indictment 
upon  which  plaintiff  in  error  was  arraigned,  tried  and  con- 
victed was  wholly  invalid.     (1   Bish.  Cr.  Proc.  [2d  ed.],  § 
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738 ;  Rawles  v.  StaU,  8  S.  &  M.,  699 ;  Slate  v.  WiUiains,  6 
Porter,  130;  People  v.  Bobin^on,  2  Park.,  811.)  The  first 
count  of  the  indictment,  to  which  only  the  verdict  attaches, 
does  not  legally  support  a  conviction  of  murder  in  the  first 
degree.  {Bauson's  Case,  25  N.  Y.,  402 ;  1  Crit.  Cr.  L.,  231 ; 
Bish.  on  Cr.  Proc.  [2d  ed.],  187,  §§  320, 321 ;  U.  S.  v.  Davis, 
5  Mason,  356,  361 ;  Foster's  Case,  50  N.  T.,  604,  609 ;  Whar. 
on  Hom.,  §  176.) 

BenJ,  K.  Phelps,  district  attorney,  for  the  defendants  in 
error.  Mere  irregularities  in  the  discharge  of  duties  imposed 
upon  ministerial  officers  in  the  execution  of  the  jury  law,  not 
operating  in  fact  to  the  prejudice  of  the  prisoner,  furnish  no 
ground  for  objection  to  proceedings  against  him.  {Frierifs 
Case,  2  Keyes,  452;  Ferris'  Case,  31  How.  P.,  140 ;  People 
V.  JeweU,  8  Wend.,  321 ;  6  id.,  388 ;  Stokes  r.  Peoj^,  63  N. 
Y.,  164 ;  Cohn  v.  Smith,  9  Mass.,  107 ;  State  v.  BrooTcs,  9 
Ala.  [N.  S.],  1.)  The  commissioner  of  jurors  is  neither 
required  to  select  nor  to  attend  the  drawing  of  petit  jurors. 
(Laws  1847,  chap.  495,  §  4;  Laws  of  1853,  chap.  498,  §  6; 
2  Fay's  Digest,  387.)  The  legality  of  the  appointment  of 
Dunlap  could  not  be  attacked  in  this  collateral  proceeding. 
{Leech! s  Case,  9  Howell's  State  Trials,  358 ;  People  v.  CoUins, 
7  J.  R.,  549 ;  Mclnsley  v.  Tanner,  9  id.,  135 ;  Wilcox  v. 
Smith,  6  Wend.,  231 ;  People  Y.Stevens,  5  Hill,. 616;  People 
V.  Cook,  8  N.  Y.,  67.)  The  Court  of  Oyer  and  Terminer, 
being  of  controlling  criminal  jurisdiction,  had  abundant 
authority  to  try  this  cause.  {People  v.  Chiy,  10  Wend.,  609 ; 
People  V.  Gen.  Sees,  of  N.  Y.,  3  Barb.,  144 ;  People  v. 
Jvdges  of  Dutchess  0.  <&  T.,  2  id-,  282 ;  Quimho  Appo  v. 
People,  20  N.  Y.,  631 ;  People  v.  My&rs,  2  Hun,  6.)  The 
first  count  of  the  indictment,  although  unnecessarily  explicit, 
was  not  bad.  {People  v.  Allen,  6  Den.,  76;  Lohman  v. 
People,  1  Oomst.,  379.) 

Earl,  J.  By  the  demurrer  to  the  plea  in  abatement,  the 
following  facts  must  be  deemed  admitted :  That  the  annual 
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panel  of  grand  jurors  for  the  year  1876  for  the  county  of 
New  York  was  not  wholly  selected  from  the  petit  jury  lists 
made  out  by  Douglas  Taylor,  commissioner  of  jurors,  and 
that  that  panel,  as  well  as  the  special  panel  of  grand  jurors 
drawn  to  serve  at  the  term  of  court  at  which  the  defendant 
was  indicted,  contained  the  names  of  person  who  were  not 
npon  the  petit  jury  lists  made  out  by  Taylor ;  that  Taylor, 
who  was  commissioner  of  jurors,  did  not  attend  upon  or 
supervise  the  drawing  of  the  grand  jurors  who  were  sum- 
moned by  the  sheriff,  and  from  whom  the  grand  jurors  who 
found  the  indictment  were  taken ;  and  that  he  was  prevented 
from  attending  such  drawing,  although  desirous  of  so  doing, 
by  the  duress  of  the  county  clerk.  It  is  claimed,  on  behalf 
of  the  defendant,  that  these  facts  show  that  he  was  not  prop- 
erly indicted,  and,  therefore,  that  he  was  not  properly  con- 
victed, and  this  presents  the  first  question  for  our  considera- 
tion. It  will  be  useful  to  bring  under  review  the  various 
laws  applicable  to  the  city  of  New  York  relating  to  the 
selection  and  drawing  of  jurors,  so  that  we  may  see  the  pre- 
cise bearing  of  the  defects  alleged  in  the  plea  demurred  to. 

Under  the  Be  vised  Statutes  (2  R  S.,  412,  §  21)  it  was 
provided  that  in  the  city  of  New  York  each  ward  should  be 
deemed  a  town  for  the  purpose  of  returning  petit  jurors,  and 
that  the  common  council  of  the  city  should  provide  by  ordi- 
nance the  manner  in  which,  and  how  often,  such  selection 
should  be  made,  and  the  officers  and  persons  by  whom  it 
should  be  conducted.  A  list  of  the  jurors  thus  selected  was 
required  to  be  deposited  with  the  county  clerk,  and  he  was 
required  to  draw  thirty-six  jurors  to  attend  courts,  in  the 
presence  of  the  county  judge  and  sheriff.  (§§  24,  27,  29.) 
A  certified  list  of  the  persons  thus  drawn  was  to  be  delivered 
to  the  sheriff,  and  he  was  to  summon  the  persons  thus  drawn. 
In  1830,  by  chapter  24,  section  4  of  the  laws  of  that  year, 
the  number  of  jurors  to  be  drawn  for  any  court  was  not 
exceeding  eighty-four  instead  of  thirty-six,  and  thus  the  law 
as  to  selecting  and  drawing  petit  jurors  remained  until  1847. 

By  the  Kevised  Statutes  (2  R.  S.,  720,  §  2)  it  was  provided 
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that  the  mayor,  recorder  and  aldermen  of  the  city  of  New 
York  should  meet  in  July  in  each  year  as  a  board  of  super- 
visors of  that  city  and  county,  and  should  prepare  a  list  of 
the  names  of  600  persons  to  serve  as  grand  jurors  at  the  dif- 
ferent courts  to  be  held  in  the  city  during  the  then  ensuing 
year,  and  until  new  lists  should  be  returned.  The  list  was 
required  to  be  returned  to  the  county  clerk.  He  was  required 
to  put  the  names  into  a  box  and  draw  therefrom,  irom 
time  to  time,  in  the  presence  of  the  sheriff,  county  judge  or 
other  officers  named,  twenty-four  persons  to  serve  as  grand 
jurors  (§  10),  and  he  was  required  to  deliver  a  certified  list  of 
the  names  thus  drawn  to  the  sheriff,  and  he  was  required  to 
summon  them.  By  chapter  332  of  the  Laws  of  1841,  the 
number  required  to  be  drawn  was  changed  to  thirty-six,  and 
thus  the  law  remained  until  changed  as  mentioned  below. 
In  1847  (chap.  495)  it  was  provided  that  the  list  of  petit 
jurors  should  be  made  by  a  person  tu  be  appointed  by  the 
supervisors  of  the  city,  the  judges  of  the  Supreme  Court  and 
the  judges  of  the  Court  of  Common  Pleas,  and  known  as  the 
commissioner  of  jurors.  He  was  required  to  make  a  list  of 
all  persons  liable  to  perform  jury  duty,  and  return  the  same 
to  the  county  clerk.  The  names  thus  returned  were  required 
by  the  county  clerk  to  be  placed  in  a  box,  and  he  was  to  draw 
the  jurors,  as  before  provided,  to  serve  at  the  courts,  and  the 
persons  thus  drawn  were  to  be  summoned  by  the  sheriff. 
In  1853  (chap.  498)  it  was  provided  that  the  persons  to  serve 
as  grand  jurors  in  the  city  of  New  York  should  be  selected 
from  the  persons  whoso  names  are  contained  in  the  list  of 
petit  jnroi*8,  for  the  time  being,  for  said  city,  by  a  board  to 
consist  of  the  mayor,  presiding  judge  of  the  Supreme  Court, 
chief  justice  of  the  Superior  Court,  the  first  judge  of  the 
Court  of  Common  Pleas,  the  recorder  and  the  city  judge. 
They  were  required  to  meet  annually  at  the  office  of  the 
commissioner  of  jurors  on  the  first  Monday  of  September, 
and  organize  by  the  selection  of  one  of  their  number  as 
chairman,  four  of  their  number  constituting  a  quorum.  The 
commissioner  of  jurors  was  required  to  attend  their  meeting. 
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act  as  clerk,  and  produce  to  them  all  the  lists  of  jurors  in 
his  possession.  They  were  required  to  select  from  these  lists 
a  list  of  not  less  than  600,  nor  more  than  1,000  persons,  to 
serve  as  grand  jurors  in  the  city  until  the  next  list  shall  be 
prepared  and  the  names  deposited.  The  list  thus  selected 
was  required  to  be  certified  by  the  ofiicers  making  it,  and 
filed  in  the  office  of  the  county  clerk.  The  names  upon  the 
list  thus  made  and  filed  were  to  be  placed  in  a  box  by  the 
county  clerk,  and  he  was  to  draw  therefrom  the  names  of  the 
persons  who  were  to  serve  at  any  court  as  grand  jurors  in 
the  manner  then  provided  by  law,  except  that  one  or  more 
judges  of  a  court  of  record  were  required  to  be  present  at  the 
drawing  and  certify  the  same.  The  number  to  be  drawn  was 
not  changed,  and  they  were  to  be  certified  to  and  summoned 
by  the  sheriff. 

In  1870  (chap.  539)  the  law  was  again  somewhat  changed  aa 
to  the  powers  and  duties  of  the  commissioner  of  jurors,  and 
the  selection  and  drawing  of  jurors.  The  commissioner  of 
jurors  was  required  to  commence  the  preparation  of  lists  of 
petit  jurors  in  the  month  of  May  in  each  year,  and  insert 
therein  the  names  of  all  pei*sons  possessing  the  qualifications 
mentioned  in  the  law.  The  law  as  to  filing  the  lists  in  the 
county  clerk's  oflSce  and  drawing  and  summoning  petit  jurors 
was  left  unaltered ;  and  the  law  as  to  the  selection,  certifying 
and  filing  of  the  annual  list  of  not  less  than  600  nor  more 
than  1,000  grand  jurors  was  also  left  unaltered.  Section  28  of 
that  chapter,  however,  provides  that  "grand  jurors  shall  be 
drawn  and  summoned  in  the  same  manner  as  petit  jurors," 
and  that  "  the  ballots  shall  be  prepared  by  tlie  commissioner 
of  jurors,  and  after  being  carefully  compared  with  the  lists 
regularly  selected,  shall  be  placed  in  the  grand  jury  box. 
Unless  the  Court  of  Oyer  and  Terminer,  or  tlie  Court  of 
General  Sessions,  shall  otherwise  direct,  the  commissioner 
shall  draw  fifty  grand  jurors  for  each  of  said  courts  on  the 
same  day  that  petit  jurors  to  be  impanneled  at  the  same  time 
shall  be  drawn."  This  was  the  first  law  which  authorized 
the  commissioner  of  jurors  to  draw  any  jury.     Before  that 
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both  petit  aud  grand  jurors  were  required  to  be  drawn  by  the 
county  clerk  in  the  presence  of  the  oflBcers  named.  Such  is 
still  the  law,  except  as  to  the  grand  jurors,  and  they  are  now 
required  to  be  drawn  by  the  commissioner  at  the  county 
clerk's  office,  in  the  presence  of  the  same  officers  as  before 
required,  and  to  be  certified  and  summoned  as  before. 
Although  fifty  are  required  to  be  drawn  and  summoned,  as  a 
grand  jury  cannot  be  composed  of  more  than  twenty-three, 
nor  less  than  sixteen  persons,  the  court  must  select  from  those 
appearing  the  requisite  number  and  excuse  or  discharge  the 
rest.  (2  R.  8.,  724.)  The  plea  contains  no  allegation  of  any 
corruption,  dishonesty  or  unfairness  on  the  part  of  any  of  the 
officers  in  selecting  and  drawing  the  grand  jurors,  or  of  any 
design  to  injure  the  defendant  or  any  other  person,  and  it 
contains  no  allegation  that  any  of  the  persons  who  were  upon 
the  grand  jury  which  indicted  the  defendant  did  not  possess 
the  qualifications  of  grand  jurors,  or  that  any  pereon  was 
upon  the  jury  who  would  not  have  been  there  if  all  the  forms 
of  law  which  are  claimed  to  have  been  disregarded  had  been 
Strictly  complied  with.  It  is  not  apparent  how  the  alleged 
irregularities  harmed  the  defendant,  and  it  is  certain  that  they 
had  no  relation  whatever  to  the  question  of  his  guilt  or  inno- 
cence of  the  crime  charged.  Under  such  circumstances  the 
indictment  should  be  upheld,  unless  the  facts  pleaded  point 
out  some  vital  error.  A  plea  in  abatement  is  a  dilatory  plea, 
and  it  is  a  general  rule  that  it  must  be  strictly  construed. 
The  greatest  accuracy  and  precision  are  required  in  framing 
it,  and  it  must  be  certain  to  every  intent.  (1  Chit.  PI.,  445, 
458 ;  1  Bishop  on  Cr.  Pro.,  §  324 ;  O'Oonnell  v.  Regina,  11  CI. 
and  Fin.,  155;  State  v.  Bryant^  10  Yerger,  527;  State  v. 
Newer^  7  Blackf.,  307 ;  State  v.  Brooks^  9  Ala.,  1 ;  Hardin 
V.  State,  22  Ind.,  347.) 

There  is  abundant  answer  to  that  portion  of  the  plea 
alleging  that  the  annual  list  of  grand  jurors  was  not  wholly 
selected  from  the  petit  jury  lists  made  out  by  Taylor  as  com- 
missioner of  jurors.  It  is  not  denied  that  the  jurors  were 
selected  at  the  proper  time  and  place.    We  must  assume,  as 
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there  are  no  allegationB  to  the  contrary,  that  the  board, 
composed  of  the  mayor  and  other  officers,  met  on  the  first 
Monday  of  September,  1875,  at  the  office  of  the  commissioner 
of  jurors,  and  organized  as  required  by  law;  that  Taylor  was 
there  and  produced  to  them  all  the  petit  jury  lists  then  in  his 
office,  and  that  they  selected  mainly  from  such  lists  not  less 
than  600  nor  more  than  1,000  persons  who  were  qualified  to 
serve  as  jurors.  It  is  not  alleged  how  persons  came  to  be 
selected  whose  names  were  not  upon  the  petit  jury  lists,  nor 
how  many  were  thus  selected.  It  will  answer  the  allegation 
of  the  plea  to  suppose  that  the  number  was  not  more  than 
two  or  three.  No  authority  can  be  found  holding  that  in 
such  a  case  the  whole  list  is  irregular  and  null,  so  that  none 
of  the  persons  on  it  could  be  drawn  for  grand  jurors,  because 
a  few  names,  without  fraud  or  design,  were,  as  we  may 
assume,  by  accident  or  oversight,  also  put  upon  it.  From  tlie 
list  of  names  thus  selected  the  law  requires  fifty  to  be  drawn 
and  summoned  to  attend  a  court.  This  precise  number  is 
fixed  by  the  statute  for  no  purpose  of  benefit  or  advantage  to 
the  persons  who  may  be  presented  for  indictment.  The  sole 
object  of  requiring  this  number  is  to  secure  the  attendance  at 
court  of  a  sufficient  number  to  constitute  a  grand  jury.  If 
more  or  less  should  be  drawn  no  harm  would  be  done  any 
accused  person,  provided  a  sufficient  number  of  qualified 
jurors  were  drawn  and  impanneled.  No  person  who  may  be 
complained  against  before  the  grand  jury  can  have  any  part 
in  the  selection  from  the  fifty  of  those  who  are  to  constitute 
the  grand  jury.  The  duty  of  selection  devolves  upon  the 
court.  It  may  select  a  sufficient  number  and  discharge  the 
rest,  and  it  may  determine  in  its  own  way  what  mode  shall 
be  used  to  make  the  selection  from  the  fifty,  and  for  what 
reasons  any  of  the  fifty  may  be  discharged  or  excused. 
Hence,  the  fact  that  some  one  of  the  fifty  may  not  have  been 
upon  the  petit  jury  list  made  by  Taylor,  so  long  as  there  is 
no  complaint  that  all  the  persons  actually  sworn  and 
impanneled  were  not  upon  that  list,  shows  no  error  of  which 
the  defendant  could  take  advantage  by  plea  in  abatement  or 
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otherwise.  {Ferris  v.  The  People^  31  How.  Pr.,  140; 
Frie^'y^a  Qaae^  2  Keyes,  424;  Vanhook  v.  State^  12  Texas, 
252.)  Courts  do  not  look  with  indulgence  upon  objections  to 
irregularities  in  the  mode  of  selecting  or  drawing  grand 
jurors  committed  without  fraud  or  design,  which  have  not 
resulted  in  placing  upon  any  panel  disqualified  jurors. 

But  the  portion  of  the  plea  we  are  now  considering  is 
defective  for  another  reason.  It  does  not  give  the  names  of 
the  persons  who  are  alleged  to  have  been  selected  and  drawn, 
and  who  were  not  upon  the  petit  jury  lists.  This  is  always 
required  in  a  plea  of  abatement  when  defects  of  such  a  character 
are  alleged.  Suppose  the  plea  had  been  that  a  number  of  the 
jurors  actually  impanneled  were  not  qualified,  or  that  they 
had  not  been  sworn,  a  plea  setting  up  such  matters  for  the 
purpose  of  quashing  the  indictment  would  have  to  specify  the 
names.  In  O^ConneU  v.  Regma  {supra)  a  plea  in  abatement 
that  certain  of  the  witnesses,  upon  whose  evidence  the  indict- 
ment was  found,  were  not  sworn,  was  held  bad  upon  general 
demurrer,  among  other  reasons,  because  the  names  of  the 
witnesses  were  not  given  in  the  plea.  In  this  case  the  names 
should  have  been  given,  so  that  if  the  district  attorney  had 
chosen  to  join  an  issue  of  fact  upon  the  plea  he  would  have 
known  precisely  what  allegations  he  would  have  to  meet. 

But  a  more  serious  allegation  of  error  is  the  one  that  Taylor, 
who  was  commissioner  of  jurors,  was  prevented  by  duress 
from  attending  upon  or  supervising  the  drawing  of  the  grand 
jury  for  the  October  term.  But  here  again  the  allegations  of 
the  plea  are  very  meager  and  deficient.  It  is  admitted  that 
the  jury  was  drawn  by  some  one.  The  county  clerk  may  be 
assumed  to  have  been  present,  as  he  was  required  to  draw  the 
petit  jury  at  the  same  time,  and  probably,  also,  to  certify  the 
drawing  of  the  grand  jury.  We  must  assume  that  the  draw- 
ing was  at  his  office ;  that  the  other  officers  required  to  be 
present  were  there ;  that  the  ballots  were  prepared,  compared 
and  deposited  in  the  grand  jury  box  by  some  one  acting  as 
commissioner  of  jurors,  and  claiming  the  right  to  act  as  such  ; 
that  his  action  was  recognized  by  the  officers  who  witnessed 
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and  were  required  to  witness  the  drawing;  that  the  jnrors 
drawn  were  certified  to  the  sheriff  by  the  proper  officer,  and 
were  summoned  by  him;  that  they  appeared  and  were  sworn, 
impanneled  and  recognized  by  the  court  as  the  grand  jury, 
without  any  objection  from  any  one.  All  these  facts  must  be 
assumed,  as  none  of  them  are  denied,  some  of  them  admitted 
and  all  required  by  the  statute.  The  plea  does  not  disclose 
how  the  jury  was  drawn,  nor  by  whom.  There  is  no  allegar 
tion  in  it  that  the  drawing  was  not  made  by  a  person  acting 
and  claiming  the  right  to  act  as  commissioner,  and  there  is 
no  allegation  that  Taylor  acted  as  such  at  any  time.  The 
allegation  as  to  him  is  simply  that  he  was  commissioner  dur- 
ing that  year,  which  allegation  is  fully  satisfied  by  construing 
it  to  mean  that  he  was,  de  jure^  commissioner.  Consistently 
with  that  allegation,  therefore,  applying  the  rule  of  strict 
construction  applicable  to  such  a  plea,  we  may  hold  upon  all 
the  facts  above  alluded  to  that  some  other  person  claimed  the 
office  and  was  acting,  at  least,  as  a  de  facto  commissioner, 
and  that  he  was  recognized  as  such  by  all  the  officers  who 
had  relations  with  him  or  his  work.  The  maxim  (yrrmia 
jprcBSumantur  rite  et  solenetur  esse  acta  donee  prdbetur  in 
contrariam  may  be  invoked  against  the  loose  and  uncertain 
allegations  of  irregularity  and  error  contained  in  the  plea  to 
fortify  the  conclusion  we  have  reached  that  the  jury,  if  not 
drawn  by  a  de  jure  commissioner  was,  at  least,  drawn  by  a 
de  facto  commissioner.  A  jury  drawn  by  a  <fo  facto  com- 
missioner would  be  as  regular  as  one  drawn  by  a  {2^  jure 
commissioner.  {Leeches  Gase^  9  Howell's  State  Trials,  358 ; 
Wilcox  V.  Smithy  5  Wend.,  231 ;  People  v.  Cooky  8  N.  Y., 
67.)  The  case  of  O^ConneU  v.  Regina  {swprd)  shows  how 
strictly  such  pleas  are  construed.  There  the  plea  was  that 
the  indictment  was  found  upon  the  evidence  of  four  witnesses, 
and  that  the  said  witnesses  were  not  sworn  and  the  plea  was 
held  bad,  among  other  reasons,  because  there  was  no  aver- 
ment in  the  plea  that  the  bill  was  not  found  upon  the  evidence 
of  other  witnesses  who  were  sworn  besides  those  who  were 
alleged  to  have  been    examined  without  being  sworn,  and 
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becaase,  also,  the  four  witnesses  might  have  been  authorized 
by  law  to  give  their  evidence  upon  affirmation  instead  of 
upon  oath.  So  there  is  no  averment  in  this  plea  that  the 
jury  was  not  drawn  by  some  one  who  was  acting,  and  claim- 
ing the  right  to  act,  as  commissioner  of  jurors.  In  Leeches 
CasCy  a  plea  in  abatement  that  the  grand  jurors  were  returned 
by  two  persons,  naming  them,  who  were  not  sheriffs,  was 
held  bad,  because  the  court  might  infer  that  the  persons 
named  acted  as  de  facto  sheriffs  and  were  recognized  as  such. 
We  therefore  conclude  that  the  demurrer  to  the  plea  was 
properly  sustained. 

It  is  claimed  that  the  defendant  could  not  be  convicted  of 
murder  in  the  first  degree  under  the  first  count,  on  the  ground 
that  that  count  was  void  for  duplicity  in  setting  up  two  dis- 
tinct offences,  a  burglary  and  a  homicide  iu  some  degree. 
That  count  first  describes  a  burglary  in  the  third  degree  in 
form  so  as  to  show  that  a  complete  offence  was  committed, 
and  then  charges  that  the  defendant,  while  engaged  in  the 
commission  of  the  burglary,  committed  the  murder  charged. 
There  was  but  one  offence  charged,  that  of  killing  while 
engaged  in  the  commission  of  a  felony.  (Laws  of  1873, 
chap.  644.)  An  indictment  under  that  provision  of  the 
statute  must  describe  the  felony  and  state,  substantially,  facts 
showing  that  the  accused  was  engaged  in  the  commission 
thereof.  It  certainly  can  do  no  harm  to  the  accused,  and 
could  not  mislead  him  as  to  the  charge  he  was  called  upon  to 
answer,  that  the  offence  was  described  more  fully  or  min- 
utely than  necessary.  It  is  obvious  that  only  one  offence 
was  designed  to  be  charged  in  the  count,  and  no  one  could 
read  it  without  knowing  that  the  charge  was  murder  while 
engaged  in  the  commission  of  the  felony  described. 

It  is  further  claimed  that  the  first  count  is  defective  in 
charging  that  the  killing  was  committed  after  the  complete 
offence  of  burglary  had  been  committed,  and  not  while  the 
accused  was  engaged  in  the  commission  of  the  burglary.  The 
count  does  not  bear  this  construction.  It  describes  a  com- 
plete burglary  and  then  alleges  that  the  accused  committed 
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the  murder  while  engaged  in  the  burglary,  not  after  he  had 
committed  it.  If  a  burglar  break  into  a  dwelling-house  bur- 
glarioufily,  with  the  intent  to  steal,  the  oflfence  is  doubtless 
complete  before  he  leaves  the  building,  but  he  may  be  said 
to  be  engaged  in  the  commission  of  the  crime  until  he  leaves 
the  building  with  his  plunder ;  and  if,  while  there  engaged 
in  securing  his  plunder,  or  in  any  of  the  acts  immediately 
connected  with  his  crime,  he  kills  any  one  resisting  him,  he 
is  guilty  of  murder  under  tlie  statute. 

Murder  in  the  first  degree  is  described  in  the  act  of  1873 
as  follows :  "  First.  When  perpetrated  from  a  deliberate  and 
premeditated  design  to  effect  the  death  of  the  person  killed, 
or  of  any  human  being.  Second.  When  perpetrated  by  an 
act  imminently  dangerous  to  others  and  evincing  a  depraved 
mind,  regardless  of  human  life,  although  without  any  pre- 
meditated design  to  effect  the  death  of  any  particular  indi- 
vidual. Third.  When  perpetrated  without  any  design  to 
effect  death  by  a  person  engaged  in  the  commission  of  any 
felony."  It  is  further  claimed  that  this  count  is  defective, 
because  it  was  not  alleged  tlierein  that  the  killing  was  "  with- 
out any  design  to  effect  death,"  the  allegation  on  the  contrary 
being  that  the  killing  was  "  willful  and  felonious."  It  is 
undoubted  law  that  an  indictment  upon  a  statute  must  state 
all  the  facts  and  circumstances  which  constitute  the  statute 
offence,  so  as  to  bring  the  accused  perfectly  within  the  provis- 
ions of  the  statute,  but  it  need  not  contain  the  words  of  the 
statute.  It  is  generally  sufficient  if  it  contain  the  substance 
and  effect  of  them.  {People  v.  Allen,  5  Denio,  76 ;  1  Bish. 
on  Cr.  Pro.,  §  612.) 

The  Revised  Statutes  (2  E.  S.,  546,  §  5)  contained  the 
same  definition  of  murder  as  that  of  murder  in  the  first 
degree  under  the  statute  of  1873,  except  in  the  first  division 
of  section  5,  in  the  Revised  Statutes,  the  word  "  deliberate," 
before  "premeditated,"  was  omitted.  In  1860  (chapter 410), 
murder  in  the  first  degree  was  described  as  follows :  "  All 
murder  which  shall  be  perpetrated  by  means  of  poison  or  by 
lying  in  wait,  or  by  any  other  kind  of  willful,  deliberate  and 
SicKELS  —  Vol.  XIX.         63 
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premeditated  killing,  or  which  shall  be  committed  in  the  per- 
petration or  the  attempt  to  perpetrate  any  arson,  rape,  rob- 
bery or  burglary,  or  in  any  attempt  to  escape  from  imprison- 
ment, shall  be  deemed  '  murder  of  the  first  degree.' "  In 
1862  (chapter  197),  the  definition  of  murder  as  contained  in 
the  Revised  Statutes,  was  applied  to  murder  in  the  first 
degree,  except  that  the  third  subdivision  of  section  5  was 
altered  to  read  as  follows :  "  When  perpetrated  in  commit- 
ting the  crime  of  arson  in  the  first  degree." 

Under  the  first  subdivision  of  section  5,  in  order  to  consti- 
tute murder  in  the  first  degree,  the  killing  must  have  been 
from  deliberate  and  premeditated  design.  The  object  of  the 
third  subdivision  was  clearly  in  contrast  with  the  first,  to 
make  any  killing  while  engaged  in  the  commission  of  a 
felony,  murder  in  the  same  degree,  although  there  was  no 
design  to  effect  death.  The  sole  purpose  of  the  words, 
"  without  any  design  to  effect  death,"  was  to  dispense  with 
proof  of  any  design.  It  cannot  be  supposed  that  the  legisla- 
ture meant  to  require  proof  in  such  a  case  that  the  killing 
was  absolutely  without  any  design  to  effect  death,  and  in  case 
of  such  proof  to  make  it  murder  in  the  first  degree,  whereas, 
in  case  of  proof  of  design  to  effect  death,  it  meant  to  make 
it  a  homicide  in  a  lower  degree.  Under  the  statutes  of  1860 
and  1862  the  particular  felonies  were  described  in  the  com- 
mission of  which  killing  would  be  murder,  and  under  those 
statutes  the  killing,  with  or  without  design,  was  murder  in 
the  first  degree.  The  only  change  sought  to  be  effected  by 
the  statute  of  1873,  was  to  remove  the  limitation  as  to  the 
specified  felonies,  and  to  make  killing  murder  in  the  first 
degree,  if  done  while  engaged  in  the  commission  of  any 
felony.  It  would  be  quite  absurd  so  to  construe  the  stature 
as  to  enable  a  person  charged  with  murder,  under  the  third 
subdivision  of  section  5,  to  establish  a  defence  by  proving 
that  he  designed  the  murder.  We  are,  therefore,  of  opinion 
that  the  first  count  of  the  indictment  fullv  describes  the 
offenfte  of  murder  in  the  first  degree  by  alleging  in  proper 
words  that  the  defendant,  willfully   and  feloniously,  killed 
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Noe  while  he  was  engaged  in  the  commission  of  the  felony 
of  burglary. 

We  have  thus,  with  the  care  the  importance  of  this  case 
requires,  considered  and  disposed  of  all  the  questions  which 
were  orally  discussed  before  us.  We  have  also  carefully  con- 
sidered all  the  allegations  of  error  contained  in  a  printed 
brief  submitted  to  us,  and  it  is  suflBcient  to  say  of  them  that 
they  are  clearly  without  foundation,  and  were  sufficiently 
considered  and  properly  disposed  of  in  the  opinions  in  the 
Supreme  Court. 

The  judgment  must  be  affirmed. 

All  concur. 

Judgment  affirmed. 


The  People  ex  rel.  Mabt  A.  Sohanok,  Executrix,  etc., 
Appellant,  v.  Andeew  H.  Gbeen,  Comptroller,  etc.. 
Respondent. 

The  People  ex  rel.  The  New  Yobk  Dispensary,  Appellant, 
V.  Andrew  H.  Gkeen,  Comptroller,  etc..  Respondent. 

Under  the  charter  of  the  city  of  New  York  of  1878  (chap.  835,  Laws  of 
1878)  the  common  council  have  authority  to  take  leases  of  real  estate 
for  the  heneflt  of  the  city,  and  to  determine  what  property  shall  be 
leased,  and  for  what  period,  subject  to  the  limitations  and  restrictions  of 
said  charter. 

This  authority  is  not  limited  to  the  taking  of  such  leases  as  are  provided 
for  by  appropriations.  Tlie  provision  of  said  charter  prohibiting  the 
incurring  of  expenses  not  thus  provided  for  (§  89),  has  reference  to  the 
expenditures  of  the  several  departments,  not  to  the  action  of  the  com- 
mon council  in  leasing  property  deemed  by  it  to  be  required  for  city 
purposes. 

In  a  return  to  a  writ  of  alternative  mandamus  directed  to  the  comptroller 
requiring  him  to  lease  from  relators  certain  premises  as  authorized  and 
directed  by  the  common  council,  or  to  show  cause,  etc.,  the  comptroller 
alleged,  in  substance,  that  there  was  no  sufficient  appropriation  to  pay 
the  rent.  Held^  that  he  was  estopped  from  claiming  that  it  was  not  his 
duty  to  execute  the  lease,  and  that  the  common  council  had  no  authority 
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to  require  him  to  do  so,  as  he  had  not  based  his  refusal  or  his  defence 

to  the  writ  upon  that  ground. 
It  seemSy  however,  that  the  common  council  has  power  to  authorize  and  to 

require  the  comptroller  to  supervise  the  talcing  of  a  lease  and  to  execute 

it  on  behalf  of  the  city.       .        , 
The  provision  of  said  charter  (§  15),  making  the  signature  of  the  clerk  of 

the  common  council  necessary  to  all  leases,  etc. ,  refers  only  to  leases 

from  the  city  corporation,  and  does  not  include  those  to  it. 
People  ex  rel,  v.  Green  (6  Hun,  11)  reversed. 

(Argued  March  28,  1876;  decided  April  4,  1876.) 

These  were  appeals  from  orders  of  the  General  Term  of 
the  Supreme  Court  in  the  first  judicial  department.  (Reported 
below,  6  Hun,  11.) 

The  order  in  the  case  first  entitled  reversed  an  order  of 
Special  Term  quashing  defendant's  return  to  an  alternative 
writ  of  mandamus,  and  directing  a  peremptory  writ  to  issue. 

In  the  case  secondly  entitled  tlie  order  reversed  an  order  of 
Special  Term  sustaining  a  demurrer  to  defendant's  return  to 
an  alternative  writ,  and  directing  a  peremptory  writ  to  issue. 

The  writ  in  each  case  required  the  comptroller,  on  behalf 
of  the  city,  to  lease  certain  premises  therein  described  upon 
the  terms  and  conditions  and  for  the  terra  specified  in  certain 
resolutions  of  the  common  council  of  the  city,  duly  adopted 
and  approved,  which  authorized  and  directed  such  leasing. 

The  return  in  each  ease  alleged,  in  substance,  that  the  appro- 
priation for  the  payment  of  rents  for  the  year  was  insufficient 
after  the  payment  of  rents  upon  leases  already  taken  to  pay 
the  rent  of  the  property  in  question. 

A,  C.  Brown  for  the  relators.  The  common  council  had 
power  to  devolve  upon  the  comptroller  the  duty  of  taking 
leases.  {People  v.  Wood^  4  Park.,  147;  People  v.  Connolly^ 
2  Abb.  [N.  S.],  321 ;  In  re  Lowber,  7  Abb.,  158.) 

T,  B.  Clarkson  for  the  respondent.  The  common  council 
could  not  devolve  on  the  comptroller  or  confer  on  him  the 
power  to  execute  such  leases.     (Laws  1873,  chap.  835,  pp. 
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486, 492-496,  §§  2-18,  29-35.)  The  common  council  had  no 
power  to  accept  or  execate,  or  to  authorize  the  acceptance  or 
execution  by  the  city  as  lessee  of  a  lease  for  a  longer  term 
than  the  current  financial  year.  (Laws  1873,  chap.  335,  pp. 
517,  518,  486,  487,  491,  508;  Laws  1873,  cliap.  757,  §  20,  p. 
1126.) 

Miller,  J.  The  authority  of  the  common  council  of  the 
city  of  New  York  to  take  a  lease  of  real  estate  for  the  benefit 
of  the  corporation,  although  not  conferred  in  express  terms, 
is  distinctly  recognized  as  one  of  the  inherent  powers  pos- 
sesed  by  that  body,  under  the  charter  of  the  city.  Section 
14,  Session  Laws  of  1873,  chapter  335,  declares  that  in  case  of 
any  ordinance  or  resolution  of  the  common  council,  which 
involves  the  lease  of  real  estate  or  franchise,  the  votes  of  three- 
fourths  of  the  members  of  the  board  shall  become  necessary  to 
its  passage.  Section  18  enacts  that  the  common  council  shall 
have  no  power  to  take  or  make  a  lease  of  any  real  estate  or 
franchise,  save  at  a  reasonable  rent,  and  for  a  period  not  exceed- 
ing five  years,  unless  specially  authorized  so  to  do  by  an  act 
of  the  legislature. 

From  these  provisions  alone  the  conclusion  is  inevitable 
that  the  common  council,  in  the  exercise  of  its  legislative 
powers,  is  vested  with  fall  authority  to  decide,  subject  to  the 
mayor's  approval  as  the  charter  requires,  what  property  shall 
be  leased  for  public  purposes  and  for  what  period,  not  exceed- 
ing the  time  provided  by  law.  As  will  hereafter  be  manifest, 
there  are  no  other  provisions  of  the  charter  which  are  in  con- 
flict with  those  already  cited,  or  which  in  any  way  prevent 
a  compliance  with  the  requirements  of  the  same. 

Assuming,  then,  that  the  common  council  have  authority  to 
take  leases,  it  necessarily  follows  as  a  legal  conclusion  that 
they  possess  ample  power,  as  that  duty  could  not  be  con- 
veniently performed  by  that  body  as  such,  t6  anthorize  some 
person  in  oflice  to  supervise  the  taking  of  a  lease  and  to  see 
that  such  instrument  contains  the  proper  covenants  and  con- 
ditions, and  the  evidence  of  the  obligations  which  the  parties 
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asBume  to  perform,  as  well  as  to  direct  who  shall  execute  the 
same,  unless  such  duty  by  law  devolves  upon  some  other  officer 
of  the  corporation.  The  resolution  in  each  of  the  cases  now 
considered  was  evidently  intended  to  select  the  comptroller 
as  a  proper  officer  to  supervise  the  leasing  of  the  property 
therein  mentioned,  and  not  merely  to  direct  the  formal  execn< 
tion  of  the  leases  which  were  authorized.  Although  the 
charter  contains  no  provision  that  the  comptroller  shall  per- 
form that  business,  it  does  not  prohibit  it,  and  as  he  is  the 
head  of  a  department  whose  especial  duty  it  is  to  look  after 
and  protect  the  financial  interests  of  the  city,  it  would  appear 
to  be  eminently  appropriate  that  this  officer  should  be  desig- 
nated for  such  a  purpose.  It  is  then  clearly  within  the  power 
of  the  common  council,  in  the  discharge  of  its  legislative 
functions,  to  impose  upon  one  of  the  officers  of  the  city  gov- 
ernment a  duty  which  requires  the  exercise  of  intelligence, 
sound  judgment  and  discretion,  as  to  the  terms  and  condi- 
tions of  agreements  of  this  character,  which  to  a  considerable 
extent  must  be  governed  by  the  wants  of  the  city,  the  nature 
of  the  property  leased  and  the  uses  to  which  it  is  to  be  appro- 
priated, and  in  this  respect  they  have  not  exceeded  their 
authority. 

The  right  to  exercise  such  power  is  also  sanctioned  by  sec- 
tion 90  of  the  charter,  which  authorizes  the  common  council 
to  make  provisions  and  regulations  other  than  those  specially 
authorized  in  the  charter  for  the  organization,  perfecting 
and  carrying  out  the  powers  and  duties  therein  prescribed 
in  any  department.  (Jnder  this  provision  the  duty  might  be 
imposed  by  ordinance,  and  a  resolution  to  the  same  effect 
stands  upon  a  similar  footing. 

As  the  common  council  had  a  clear  right  to  direct  the 
comptroller  to  lease  the  property,  and  by  the  resolutions  they 
intended,  manifestly,  to  include  the  execution  of  the  leases, 
no  sufficient  reason  is  shown  why  these  instruments  should 
not  be  carried  into  effect.  The  affixing  of  a  signature  or  of 
a  seal,  or  both,  to  an  instrument  of  this  kind  involves  the  per- 
formance of  a  mere  clerical  act,  and  where  a  lease  is  accepted 
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and  taken  by  the  lessee,  and  benefits  received  thereby,  it  is 
obligatory  and  valid  without  even  the  signature  of  tlie  lessee. 
The  act  of  acceptance  of  the  demise  of  itself  would  render 
the  lessee  liable  for  the  payment  of  the  rent,  and  hence  it  by 
no  means  follows  that  the  resolution  of  the  common  council 
may  not  be  made  effective,  even  although  the  instrument  is 
not  formally  signed. 

It  is  claimed,  however,  that  the  duty  of  executing  leases 
on  behalf  of  the  city  must  be  performed  by  the  clerk  of 
the  common  council,  in  pursuance  of  section  15,  which 
enacts,  that ''  he  shall  keep  the  seal  of  the  city,  and  his 
signature  shall  be  necessary  to  all  leases,  grants  and  other 
documents,  as  under  existing  laws."  This  provision  is  evi- 
dently confined  to  the  instruments  or  documents  named  which 
were  required  to  be  signed  by  the  clerk,  and  which  included 
leases  and  grants  from  the  city  which  were  authorized  by  law, 
and  as  there  are  no " existing  laws"  which  require  the  clerk's 
signature  or  the  seal  of  the  corporation  to  a  lease  to  the  city, 
it  is  not  plain  how  the  clerk's  signature  is  necessary  to  the 
leases  in  question.  Moreover,  even  if  such  was  not  the  case, 
it  is  a  complete  and  full  answer  to  this  objection  that  the  comp- 
troller, in  his  return  to  the  writ  of  mandamus  in  each  of 
those  cases,  does  not  place  his  defence  upon  the  statute  cited. 
He  did  not  refuse  to  perform  the  duty  imposed  upon  him  for 
any  such  reason,  and  he  claims  no  exemption,  personally  or  offi- 
cially, except  upon  the  broad  ground,  that,  according  to  the 
provisions  of  the  charter,  no  appropriation  has  been  made  for 
the  payment  of  rent  under  these  leases,  and'  hence  the  reso- 
lutions were  unauthorized.  Had  he  refused  originally 
because  he  was  not  a  proper  officer  to  execute  the  leases,  the 
objection  might  have  been  obviated,  perhaps,  by  further 
action  of  the  common  council.  As  he  did  not  decline  for 
that  reason,  we  think  he  is  estopped  from  raising  that  ques- 
tion in  this  stage  of  the  case,  and  that  the  point  made  is  not 
now  properly  before  us  for  our  consideration.  It  may  also  be 
remarked  that  if  this  objection  had  any  force,  the  order  of  the 
Special  Term  might  have  been  modified  so  as  to  require  the 
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comptroller  to  accept  the  leases  on  behalf  of  the  city,  and 
by  leaving  it  for  the  common  council  to  direct  that  the  clerk, 
or  some  other  officer  to  be  designated,  shonld  sign  and  seal 
them. 

It  is  farther  insisted  that  the  duty  imposed  upon  the  comp- 
troller by  section  29  of  the  charter  is  inconsistent  and  irrecon- 
cilable with  the  practice  of  executing  leases  on  the  behalf  of 
the  city.  The  answer  to  this  position  is,  that  it  is  evident 
from  the  phraseology  employed  that  the  section  cited  does 
not  embrace  leases  to  the  city,  but  applies  to  contracts  for 
work  and  supplies,  which  must  be  made  by  some  officer  and 
necessarily  be  in  writing.  It  could  not  even  apply  to  an  oral 
lease  for  a  year,  and  would  be  in  direct  conflict  with  the  right 
of  the  city  authorities  to  take  a  lease  for  any  longer  period 
of  time,  and  thus,  as  we  have  seen,  be  inconsistent  with 
the  provisions  of  the  charter.  In  support  of  the  views 
expressed,  it  may  be  observed  that  the  power  of  the  common 
council  to  authorize  and  direct  the  comptroller  to  take  leases 
on  behalf  of  tlie  city  has  been  held  to  exist  under  the  charter 
of  1857,  which  contained  the  same  provision  as  to  the  custody 
of  the  seal  and  the  duty  of  the  clerk  as  the  present  charter. 
(See  People  v.  Wood^  4  Park.,  147 ;  People  v.  Connolly^  2 
Abb.  [N.  S.],  321 ;  In  re  Lotober,  7  Abb.,  158.)  These  decis- 
ions are  by  no  means  controlling,  but  show  the  existence  of 
a  practice  which  has  long  been  tolerated,  and  which  is  also 
shown  by  the  retnrn  to  the  mandamus  in  each  of  the  cases 
now  considered. 

The  objection  *that  4he  common  council  had  no  power  to 
authorize  the  leases  in  question  without  some  provision  for 
the  expenses  of  the  same,  is  also  without  force.  Section  89 
of  the  charter  prohibits  the  incurring  of  any  expense  by  any 
department,  ward  or  officers  of  the  city  government,  unless 
an  appropriation  shall  have  been  previously  made  covering 
the  expense.  Section  112  requires  that  the  board  of  estimate 
and  apportionment  shall  annually  make  a  provisional  esti- 
mate of  the  amounts  required  to  pay  expenses  of  conducting 
the  public  business  of  the  city  for  the  next  ensuing  financial 
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year,  and  that,  after  this  is  signed,  the  several  sums  shall 
become  appropriated,"  and  declares  that  no  department  or 
officer  shall  incur  any  expense  in  excess  of  the  sum  appropri 
ated.  These  enactments  have  reference  to  the  expenditures 
of  the  several  departments  and  to  appropriations  made  by 
them,  and  not  to  the  action  of  the  common  council  in  taking 
a  lease,  as  authorized  by  law.  The  common  council  consti- 
tutes the  legislative  power  of  the  city  government,  and  the 
charter  does  not  in  any  way  limit  its  action  merely  to  the 
taking  of  such  leases  as  may  be  provided  for  by  the  board  of 
estimate  and  apportionment.  As  the  right  to  take  a  lease 
for  five  years  is  beyond  dispute,  it  cannot  be  controlled  or 
taken  away  by  reason  of  a  failure  to  make  an  appropriation. 
If  the  common  council  was  thus  confined  in  the  exercise  of 
its  lawful  authority  in  accepting  a  lease,  the  legislative  power 
in  this  respect  would  be  vested  in  the  board  of  estimate  and 
apportionment  and  become  subordinate  to  the  finance  depart- 
ment. The  eighteenth  section  of  the  charter  {supra)  would 
also  become  nullified,  and  no  lease  could  be  authorized  which 
was  required  by  the  public  necessities,  and  which  involved  the 
expenditure  of  money,  for  more  than  a  single  year,  as  no 
appropriation  could  be  made  by  the  board  of  estimate  and 
apportionment  beyond  this  period.  Even  a  lease  commenc- 
ing in  a  future  year  would  be  unauthorized. 

Obviously,  such  could  not  have  been  the  intention  of  the 
legislature,  and  is  not  a  rational  interpretation  of  the  pro- 
visions of  the  charter  cited.  It  was  never  designed  that  the 
appropriations  of  the  board  of  estimate^and  apportionment 
should  control  legislative  action  which  the  charter  warranted. 
This  is  also  apparent  from  section  2  of  chapter  308,  Laws  of 
1874,  which  anticipates  an  insufficient  appropriation,  and  that 
expenditures  may  exceed  the  appropriation ;  and  makes  pro- 
vision for  a  transfer  of  an  excess  of  the  amount  required  or 
deemed  to  be  necessary  for  the  purposes  or  objects  thereof, 
to  such  other  purposes  or  objects  for  which  the  appropria- 
tions are  insufficient,  or  as  may  be  required ;  or  if  a  balance 
remains  unexpended  at  the  end  of  the  fiscal  year,  then  the 
SiCKELs  —  Vol.  XIX.        64 


196 

rS    506' 
126      88 


506  Bbunsb  v.  Meigs  et  al.  [April, 

Statement  of  case. 

application  of  the  same  for  the  like  purposes  in  the  next  suc- 
ceeding year. 

The  common  council  has,  no  doubt,  ample  power  in  its 
legislative  capacity,  to  lease  property  for  the  benefit  of  the 
city,  as  may  be  required  for  the  use  of  the  corporation  which 
they  represent ;  and  there  is  no  valid  ground  for  claiming 
that  before  they  can  authorize  a  lease  of  five  years  to  be 
taken,  an  appropriation  must  be  made  for  that  purpose,  and 
that  the  board  of  estimate  and  apportionment  must  thus,  in 
advance,  sanction  the  act.  The  payment  of  the  obligation 
incurred  is  a  subject  for  consideration  afterwards,  and  the 
question  of  appropriation  for  the  payment  of  rent,  after  a 
lease  has  been  made,  is  entirely  different  from  the  question 
arising  as  to  the  power  to  make  such  lease.  It  is  not  pre- 
sented in  these  cases,  but  more  properly  would  arise  when 
payment  of  the  rent  is  demanded.  It  will  be  time  enough 
then  to  urge  that'  there  is  no  fund  out  of  which  payment  can 
be  lawfully  made.  The  question  is  not  whether  the  comp- 
troller shall  pay,  but  whether  the  common  council  has  author- 
ity to  exercise  the  legislative  powers  conferred  by  the  charter 
for  leasing  property  for  city  purposes.  Regarding  the  sub- 
ject in  the  point  of  view  discussed,  there  is  no  conflict  in  the 
charter  nor  any  want  of  harmony  in  its  various  provisions. 

As  no  sufficient  reasons  are  given  in  answer  to  the  manda- 
mus in  either  of  the  cases  considered,  the  result  must  be 
that  the  orders  of  the  General  Term  should  be  reversed,  and 
those  of  the  Special  Term  affirmed,  with  costs. 

All  concur. 

Ordered  accordingly. 


Peteb  Bsunbr,  Respondent,  v,  Henby  Meiqs  et  al..  Trustees, 

etc..  Appellants. 

A.  suit  in  equity  to  rescind  an  agreement  for  the  sale  of  real  estate  because 
of  defect  in  title  or  want  of  power  in  the  vendor  to  sell  cannot  be  main* 
tained,  as  the  party  has  a  perfect  defence  to  any  action  brought  against 
him  to  enforce  the  contract. 
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The  will  of  P.  devised  and  bequeathed  the  residue  of  his  estate,  real  and 
personal,  after  payment  of  debts,  to  his  executors  in  trust,  to  rent 
and  invest  and  pay  the  rents  and  income  to  his  wife  during  her  life, 
and  immediately  upon  her  death  to  divide  the  same  into  seven  equal 
parts,  and  to  hold  the  parts  separately  each  during  the  life  of  a  child  of 
the  testator  named  in  connection  therewith,  paying  to  such  child  the 
rents  and  income,  with  directions  upon  the  death  of  such  child  to  con- 
vey, assign  and  deliver  over  said  seventh  part  to  his  or  her  lawful 
issue,  if  .no  lawf\il  issue  to  the  wife  or  husband  of  such  child,  if  surviv- 
ing; if  not,  then  to  the  testator's  right  heirs,  with  power  to  the 
executors  during  the  existence  of  the  respective  trusts  to  sell  and  con- 
vey, change  investments,  etc.  The  wife  of  the  testator  died  during  his 
Ufe.  Two  of  the  children  also  died  before  him,  unmarried  and  without 
issue.  H.,  another  child,  died  after  the  testator,  leaving  issue.  Plain- 
tiff, after  such  death,  contracted  to  purchase  of  the  trustees  a  portion 
of  the  real  estate.  No  division  of  the  estate  into  shares  had  been  made. 
In  an  action  to  recover  back  the  purchase-money  paid  on  the  contract, 
Tield^  that  the  two-sevenths  designed  for  the  two  children  who  died 
before  the  testator,  did  not  go  to  the  trustees,  but  went  directly  to  the 
testator's  right  heirs;  that  the  estate  vested  in  the  trustees  in  the  one- 
seventh  held  for  the  benefit  of  H.  terminated  upon  his  death;  that  the 
power  to  convey  after  the  death  of  the  cestui  que  trust  to  his  issue  did 
not  constitute  a  trust  or  require  the  estate  to  be  vested  in  the  trustees, 
but  was  a  power  in  trust  merely  which  neither  defeated  nor  delayed  the 
vesting  of  the  estate  in  those  entitled  in  remainder;  tliat  the  power  to 
sell  and  change  investments  was  a  several  power  in  respect  to  the  prop- 
erty held  under  the  respective  trusts — not  a  general  power  embracing  the 
whole  estate  to  be  exercised  as  long  as  any  of  the  trusts  continue — and 
that,  therefore,  as  the  trustees  could  not  convey  such  title  as  plaintiff  was 
bound  to  accept,  the  consideration  had  failed,  and  he  was  entitled  to 
recover. 

(Argued  March  23,  1876;  decided  April  4, 1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department  affirming  a  judgment  in 
favor  of  plaintiff,  entered  upon  decision  of  the  court  at  Spe- 
cial Term.     (Reported  below,  6  Hun,  203.) 

This  action  was  brought  for  the  cancellation  of  a  contract 
of  sale  of  certain  premises  in  the  county  of  Westchester, 
wherein  defendants  as  trustees,  under  the  will  of  John  L. 
Palmer,  deceased,  were  vendors,  and  plaintiff  was  vendee,  and 
to  recover  back  a  payment  of  purchase-money  made  under 
said  contract. 
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Said  Palmer  died  in  February,  1858,  leaving  a  will  exe- 
cuted July  1,  1847,  and  leaving  a  large  real  and  personal 
estate.  At  the  time  of  the  execution  of  the  will  the  testator's 
wife  and  seven  children  were  living. 

The  first  clause  of  the  will  provided  for  the  payment  of 
debts  and  funeral  expenses.     The  second  clause  is  as  follows : 

'' Second.  I  give,  devise  and  bequeath  all  the  rest,  residue 
and  remainder  of  my  estate,  real  and  personal,  effects,  prop- 
erty and  rights  of  property,  whatsoever  and  wheresoever, 
which  I  may  have,  own  or  be  entitled  to  at  the  time  of  my 
decease,  to  my  beloved  wife,  Margaret  Palmer,  my  son-in-law 
Edwin  A.  Oelrichs,  my  son  Henry  Palmer,  and  my  friend 
Henry  Meigs,  Jr.,  of  said  city  of  New  York,  the  survivors 
and  last  survivor  of  them ;  to  have  and  to  hold  the  same  unto 
them,  the  survivors  and  last  survivor  of  them,  as  joint  tenants, 
and  not  as  tenants  in  common,  their  successors  and  successor, 
heirs  and  assigns  forever ;  upon  trust  nevertheless,  and  to  and 
for  the  uses  and  purposes  following,  tliat  is  to  say :  In  trust, 
to  take,  receive  and  hold  all  the  said  rest,  residue  and  remain- 
der of  my  estate,  effects,  property  and  rights  of  property, 
during  the  life  of  my  said  wife,  Margaret  Palmer,  to  lease  or 
let  the  real  estate  so  to  them  devised,  and  to  invest  the  per- 
sonal estate  and  property,  and  the  proceeds  thereof,  upon 
bond  and  mortgage  on  improved  and  productive  real  estate, 
in  fee  simple,  situated  in  the  said  city  of  New  York,  or  in 
public  stocks  of  the  United  States,  or  of  the  State  of  New 
York,  or  of  the  city  of  New  York,  and  to  keep  the  same  so 
invested ;  and  to  collect,  get  in  and  receive  the  rents,  interests, 
income,  dividends  and  profits  thereof,  and  paj'  and  apply 
such  rents,  interest,  income,  dividends  and  profits,  from  time 
to  time,  as  realized  and  received,  after  paying  with  and  out 
of  the  same  and  deducting  therefrom  all  taxes,  assessments, 
expenses  of  insurance  and  repairs,  and  other  necessary  and 
proper  charges  upon  my  said  residuary  estate,  to  the  use  of 
my  said  wife,  Margaret  Palmer,  during  her  natural  life,  and 
her  receipts  shall  be  sufiScient  evidences  of  such  payment  and 
application,  and  good  and  suificient   acquittances  and  dis- 
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charges  therefor.  And  upon  this  further  trust,  and  I  do 
hereby  devise,  order  and  direct,  that,  immediately  after  the 
death  of  my  said  wife,  all  the  said  rest,  residue  and  remainder 
of  my  estate,  effects,  property  and  rights  of  property,  and 
the  proceeds  thereof,  including  all  the  rents,  interest,  income, 
dividends  and  profits  thereof,  or  arising  therefrom,  not  pre- 
viously paid  and  applied  in  pursuance  of  the  provisions  here- 
inbefore contained,  be,  by  the  said  Edwin  A.  Oelrichs,  Henry 
Palmer  and  Henry  Meigs,  Jr,  the  survivors  or  survivor  of 
them,  their  successors  or  successor,  divided  into  seven  equal 
parts  or  shares,  and  that  in  their  ascertaining  the  amount  of 
my  said  residuary  estate  for  the  purpose  of  such  division  into 
seven  parts,  they  include  in  such  estate,  and  compute  as  part 
thereof,  all  and  every  the  sum  and  sums  of  money  by  me  at 
any  time  advanced,  or  paid  to  or  for,  or  on  account  of  my 
seven  children  hereinafter  named,  each,  any,  or  either  of 
themj  and  charged  to  or  against  them,  my  said  children, 
respectively,  in  my  own  handwriting,  in  a  book  of  accounts 
kept  by  me  at  my  dwelling-house,  and  marked  on  the  inside 
of  the  cover  thereof  in  my  handwriting,  '  John  J.  Palmer, 
number  three,'  but  no  interest  shall  be  computed  or  charged 
upon  any  or  either  of  said  sums  of  money  so  paid  or  advanced. 
And  that  the  said  Edwin  A.  Oelrichs,  Henry  Palmer  and 
Henry  Meigs,  Jr.,  the  survivors  or  survivor  of  them,  their 
successors  or  successor,  thereupon  take,  receive,  have,  hold, 
use  and  dispose  of  the  said  seven  equal  parts  or  shares  of  my 
said  residuary  estate,  and  each  of  such  parts  or  shares,  sever- 
ally and  separately,  and  the  income  thereof,  and  I  give, 
devise,  and  bequeath  the  same,  and  each  of  them,  severally 
and  separately,  and  the  income  thereof,  to,  for  and  upon  the 
trusts,  uses  and  purposes  following,  that  is  to  say : " 

The  seven  succeeding  clauses  disposed  each  of  one-seventh 
part  for  the  use  and  benefit  of  a  child  of  the  testator, 
therein  named,  during  life.  These  clauses  were  similar,  vary- 
ing only  in  accordance  with  the  sex  of  the  beneficiary,  for  life. 
Of  one  of  these  clauses,  the  following  is  a  copy : 

"  Sixth.  That  they,  the   said  Edwin  A.  Oehlrichs,  Henry 
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Palmer  and  Henry  Meigs,  Jr.,  the  survivors  or  survivor  of 
them,  their  successors  or  successor,  upon  and  immediately 
after  the  death  of  my  said  wife,  take,  receive  and  hold  one 
other  equal  one-seventh  part  or  share  of  my  said  residuary 
estate,  to  be  ascertained  in  the  manner  above  provided,  less 
the  amount  of  the  several  sums  of  money  by  me  advanced, 
or  paid  to,  for  or  on  account  of  my  son  Henry  Palmer,  and 
charged  to  or  against  him  in  the  said  book  of  accounts  above 
mentioned,  during  the  natural  life  of  my  said  son  Henry. 
That  they  lease  or  let  the  real  estate  belonging  thereto,  and 
invest  the  personal  estate  and  property  upon  bond  and  mort- 
gage on  improved  and  productive  real  estate,  in  fee  simple, 
situated  in  the  city  of  New  York,  or  in  public  stocks 
of  the  United  States  or  of  the  State  of  New  York,  or 
of  the  city  of  New  York,  and  keep  the  same  so  invested. 
That  they  collect,  get  in  and  receive  the  rents,  interest, 
income,  dividends  and  profits  thereof,  and  pay  and 
apply  such  rents,  interest,  income,  dividends  and  profits 
from  time  to  time,  as  realized  and  received  (after  paying 
with  and  out  of  the  same  all  taxes,  assessments,  expenses  of 
insurance  and  repairs,  and  other  necessary  and  proper 
charges  upon  the  said  last-mentioned  one-seventh  part),  to 
the  use  of  my  said  son  Henry,  during  his  natural  life,  and  his 
receipts  shall  be  sufficient  evidence  of  such  payment  and  appli- 
cation, and  good  and  sufficient  acquittances  and  discharges 
therefor;, and  that  they,  upon  and  immediately  after  the 
decease  of  my  said  son  Henry  (after  the  death  of  my  said 
wife)  leaving  lawful  issue  him  surviving,  or,  in  case  of  his 
decease  before  the  death  of  my  said  wife,  leaving  lawful  issue 
surviving  at  the  time  of  her  decease,  then  upon  and  imme- 
diately after  the  death  of  my  said  wife,  convey,  assign,  trans- 
fer, make  over,  pay  and  deliver  all  the  said  last-mentioned 
one-seventh  part  of  my  residuary  estate  (less  the  deduction 
last  aforesaid),  and  the  proceeds  thereof  then  remaining,  and 
all  the  property  and  rights  of  property  in  which  the  same  or 
any  part  thereof  shall  then  be  invested,  and  all  interests, 
income,  dividends  and  profits  thereof,  or  arising  therefrom, 
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not  previonsly  paid  and  applied  in  pursuance  of  the  provis- 
ions hereinbefore  contained,  to  the  then  surviving  child  or 
children  of  my  said  son  Henry,  and  the  then  surviving  law- 
ful issue  of  any  his  child  or  children  deceased,  in  equal  por- 
tions (if  more  than  one),  share  and  share  alike  ;  such  issue  of 
any  his  child  or  children  deceased,  to  have,  receive  and  take 
the  same  share  and  portion  to  which  his,  her,  or  their  parent 
would  have  been  entitled  if  living.  But  if  it  shall  happen 
that  my  said  son  Henry  shall  depart  this  life  after  the 
decease  of  my  said  wife,  without  leaving  lawful  issue  him 
surviving,  or  in  case  of  his  death  before  the  decease  of  my 
said  wife,  without  leaving  lawful  issue  surviving  at  the  time 
of  her  decease,  then  that  they,  said  Edwin  A.  Oelrichs,  Henry 
Palmer  and  Henry  Meigs,  Jr.,  the  survivors  or  survivor  of 
them,  their  successors  or  successor,  in  the  former  case,  upon 
and  immediately  after  the  death  of  my  said  son  Henry,  and 
in  the  latter  case  upon  and  immediately  after  the  death  of 
my  said  wife,  convey,  assign,  transfer,  make  over,  pay  and 
deliver  all  such  last  mentioned  one-seventh  part  of  my  resid- 
uary estate  (less  the  deduction  last  aforesaid),  and  the  pro- 
ceeds thereof  then  remaining,  and  all  the  property  and  rights 
of  property  in  which  the  same  or  any  part  thereof  shall  then 
be  invested,  and  all  interest,  income,  dividend  and  profits 
thereof  not  previously  paid  and  applied  in  pursuance  of  the 
provisions  hereinbefore  contained,  to  the  wife  of  my  said  son 
Henry  at  the  time  of  his  decease,  if  such  wife  there  shall  be 
then  surviving,  and  if  there  shall  be  no  such  wife  surviving, 
then  to  my  own  right  heirs  and  legal  representatives  then 
surviving,  in  the  same  manner,  shares  and  proportions  in 
which  they  would  have  inherited  and  been  entitled  to  the 
same  if  I  had  survived  my  said  wife  and  son  Henry,  had 
owned  and  held  said  last  mentioned  one-seventh  part  in  my 
own  name  and  right  at  the  time  of  my  decease,  and  had  died 
intestate." 

The  tenth  and  eleventh  clauses  of  the  will  were  as  follows : 

"  Tenth.  If  it  shall  happen  that  at  the  time  of  the  division 

of  my  residuary  estate  into  seven  shares  or  parts,  as  above 


512  Bkunkb  «.  Meigs  et  al.  [April, 

Statement  of  case. 

provided,  the  sum  and  sums  of  money  by  me  advanced  or 
paid  to,  for  or  on  account  of  any  one  or  more  of  my  said 
children  respectively,  and  charged  to  or  against  him  or  them 
severally  in  said  book  of  accounts  above  mentioned,  shall 
exceed  the  one-seventh  share  or  part  of  my  said  estate,  to 
which  such  child  or  children  respectively  will  then  be  sever- 
ally entitled,  then,  and  in  that  case,  it  is  my  will,  and  I  do 
devise,  order  and  direct  that  the  excess  of  money  so  advanced, 
paid  and  charged  to  either  of  my  said  children,  over  and 
beyond  said  one-seventh  share  or  part  of  my  said  estate,  shall 
not  be  required  of  or  collected  from  the  child  or  children 
respectively  to  or  against  whom  the  same  shall  be  so  charged, 
but  I  do  hereby  give  and  bequeath  such  excess  to  such  child 
or  children  respectively,  and  each  of  them. 

"Eleventh.  The  better  to  enable  the  said  Mai^ret 
Palmer,  Edwin  A.  Oelrichs,  Henry  Palmer  and  Henry 
Meigs,  Jr.,  the  survivor  and  survivors  of  them,  and  their  suc- 
cessors or  successor,  to  carry  into  effect  the  devises,  bequests 
and  directions  hereinbefore  contained,  I  do  hereby  give  and 
grant  to  them,  and  such  of  them  as  shall  at  any  time  be 
authorized  to  execute  the  several  trusts  hereby  created,  or 
any  or  either  of  such  trusts,  full  power  and  authority,  at  any 
and  all  times  during  the  continuance  of  such  trusts  respect- 
ively, in  their  discretion,  to  change  the  investments  of  the 
estate  and  property  by  them  held  in  trust,  or  any  part  thereof, 
and  for  such  purpose  or  otherwise  to  grant,  bargain,  sell,  con- 
vey, mortgage,  lease,  transfer  and  make  over,  as  they  may 
deem  advisable,  all  or  any  parts  or  part  of  the  real  estate  or 
personal  property  which  shall  be  by  them  so  held  in  trust,  and 
to  make,  sign,  seal,  execute,  acknowledge  and  deliver  all  and 
every  such  deeds,  conveyances,  mortgages,  leases,  transfers, 
agreements,  and  other  instruments  in  writing  as  may  be 
necessary  or  proper  therefor." 

The  trustees  named  were  appointed  executrix  and  exec- 
utors of  the  will. 

The  wife  of  the  testator  died  before  him,  and  two  of  the 
children  named  in   the  will,   also   died   before  his  decease, 
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nnmarried  and  without  issue.  No  division  of  the  estate  into 
shares  was  made  as  directed  by  the  will,  but  the  executors 
and  trustees  held  the  same  as  one  body,  dividing  the  income. 
In  November,  1872,  Henry  Palmer,  the  child  named  in  the 
sixth  clause  above  set  forth,  died  leaving  a  wife  and  several 
children.  The  contract  in  question  was  entered  into  July  1, 
1873,  upon  an  auction  sale  of  a  portion  of  the  real  estate,  of 
which  the  testator  died  seized.  Plaintiff  paid  down,  upon 
entering  into  the  contract,  ten  per  cent  of  the  purchase-price 
and  the  auctioneer's  fees.  The  Special  Term  held  that  the 
defendants  had  no  power  to  convey  a  full  title,  such  as  plain- 
tiff was  entitled  to,  and  directed  judgment  according  to  the 
prayer  of  the  complaint.    Judgment  was  entered  accordingly. 

John  J.  MacTdin  for  the  appellants.  The  whole  estate 
vested  in  the  trustees,  subject  to  the  execution  of  the  trusts. 
(1  R.  S.,  729,  §§  55,  60.)  The  devise  embraced  the  rents  and 
profits  from  the  testatoi*'s  death  to  the  time  of  the  division. 
{Rogers  v.  Rosa^  4  J.  Ch.,  388.)  The  trustees  were  vested 
with  a  conditional  fee,  with  a  limitation  over  by  way  of  con- 
tingent remainder  or  executory  devise,  to  such  child  or  chil- 
dren as,  upon  a  division,  it  would  be  ascertained  were  entitled 
to  any  interest  in  the  estate.  (Fearne  on  Con.  Eem.,  17,  19 ; 
1  R.  S.,  725,  §  27 ;  id.,  733,  §  82 ;  Vedder  v.  EverUon,  3 
Paige,  287 ;  WiUington  v.  Willingtariy  1  Bla.,  645 ;  4  Ben., 
2165 ;  1  Greenl.  Cruise,  65 ;  1  Washb.,  R.  P.,  63 ;  Duffield  v. 
Duffidd^  3  Bligh.,  340-344.)  The  interests  of  the  devisees 
were  not  vested  interests.  (1  R.  S.,  728,  §  13;  Ehoin  v. 
Elwin^  8  Ves.,  553 ;  Curtis  v.  Luhin^  5  Beav.,  147 ;  Manioe 
V.  Manioey  43  N.  Y.,  303  ;  Roper  on  Leg.,  560 ;  Bernard  v. 
Montague,  1  Meriv.,  522;  De  Kay  v.  Irving,  9  Paige,  521 ; 
5  Den.,  649 ;  Moore  v.  LiUel,  41  N.  T.,  72,  80 ;  2  Powell  on 
Dev.,  261-360;  1  Jarm.  on  Wills,  797-809;  Phippa  v.  Wil- 
liams, 3  Sim.,  44 ;  Ackerly  v.  Vernon,  Willes,  153  ;  Athins 
V.  HiccocJc,  1  Atk.,  500 ;  Howes  v.  Herring,  1  McC.  &  Y., 
292 ;  Leake  v.  Robinson,  2  Meriv.,  363,  385 ;  Foi'd  v.  Raw- 
Ims,  1  Sim.  &  Stu.,  328;  Taylor  v.  Bacon,  8  Sim.,  100; 
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Bums  V.  Clarhy  37  Barb.,  496 ;  Jackson  v.  Winne^  7  W.  R.,  51 ; 
1  Jarm.  on  Wills,  762,  771 ;  1  R.  8.,  728,  §  13 ;  Ne*Joman  v. 
Newman^  10  Sim.,  51 ;  Festing  v.  Allen,  12  M.  &  W.,  279; 
Duffield  V.  Buffield,  3  Bligli.,  260,  333,  341 ;   WiUs  v.  Wills, 

1  D.  &  W.,  439,  452;  BuU  v.  Pritchard,  15  Hare,  567; 
Southern  v.  WoUaston,  16  Beav.,  166;  JSoreham  v.  JBignall, 
8  Hare,  131 ;  Tawdry  v.  Geddes,  1  R.  &  M.,  203.)  Assum- 
ing that  the  trusts,  so  far  as  Henry  Palmer's  children  are 
concerned,  had  terminated,  and  that  the  interests  had  vested, 
the  power  of  division  may  now  be  exercised.  {Hawley  r. 
James,  5  Paige,  548 ;  Manice  v.  Manice,  43  N.  Y.,  303,  364 ; 
Downing  v.  Marshall,  1  Abb.  Ct.  App.  Dec,  643;  Tate  v. 
Swinstead,  26  Beav.,  525 ;  Wood  v.  White,  4  My).  &  C,  460 ; 
Trower  v.  Knighiley,  6  Mad.,  134;  Kinnier  v.  Rogers,  42 
N.  T.,  531;  Skinner  v.  Quin,  43  id.,  99;  Crittenden  v. 
Fairchild,  ,41  id.,  289.)  The  conrt  will  constrne  liberally 
powers  of  division  and  sale  in  executors.  {Pearce  v.  Gard- 
ner, 10  Hare,  387 ;  Hutchins  v.  Baldwin,  7  Bosw.,  236.)     If 

•  a  division  can  now  be  made,  the  power  of  sale  may  be  executed 
and  a  valid  title  given.  {Egerton  v.  Conklin,  25  W.  R.,  238  ; 
Pearce  v.  Gardner,  10  Hare,  287 ;  1  Sugd.  on  Powers,  334 ; 

2  id.,  463 ;  Morton  v.  Morton,  8  Barb.,  18 ;  Borland  v.  Dor- 
lamd,  2  id.,  63 ;  Bogert  v.  Hertell,  4  Hill,  492 ;  Da^one  v. 
Fanning,  2  J.  Ch.,  252.) 

Oshom  E.  Bright  for  the  respondent.  The  trust  as  to  the 
share  of  Henry  Palmer  terminated  on  his  death,  and  no  divi- 
sion of  the  estate  having  been  made,  his  heirs  became  seized 
of  an  undivided  seventh  part.  (  Wood  v.  White,  2  Keen.,  664 ; 
4  Myl.  &  C,  460 ;  Wolley  v.  Jenkins,  23  Beav.,  63.)  The 
long  neglect  to  divide  the  estate  could  not  prevent  the  vest- 
ing of  the  interest  of  the  remai ndermen .  ( GasksU  v.  Harmon, 
11  Ves.,  507;  Be7*nard  v.  Montague,  1  Meriv.,  433;  Small 
V.  Wing,  5  Bro.  P.  C,  503 ;  Tomlin's  ed.,  66.)  The  division 
of  the  estate  into  shares  and  the  incidental  ascertaining  of 
the  accounts  are  not  in  the  nature  of  a  condition  precedent. 
(2  Powell  on  Devises,  261;  CaryY.  Bertie,  2  Vern.,  340; 
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PAipps  v.WiUiamSy  6  Sim.,  44;  Elton  v.  Elton,  1  Wils., 
159.)  The  power  of  sale  was  consistent  with  the  testator's 
intention  that  the  trnstees  shonld  make  an  immediate  division 
of  his  estate,  and  that  the  land  embraced  in  each  share 
shonld,  on  the  death  of  the  tenant  for  h'fe,  go  to  his  issue  in 
fee.  {Crittenden  v.  FairchUd,  41  N.  Y.,  289;  Kinnier  v. 
Rogers,  42  id.,  531 ;  Skinner  v.  Quin,  43  id.,  99.) 

Allen,  J.  As  a  suit  in  equity  to  rescind  an  agreement  for 
the  sale  of  real  estate  by  reason  of  a  defect  in  the  title  or  a 
want  of  power  to  sell  in  the  vendors,  the  action  could  not  be 
maintained.  The  plaintiff  having  a  perfect  defence  at  law 
and  in  equity  in  any  action  which  might  be  brought  to  enforce 
the  agreement,  an  action  by  him  to  rescind  it  would  be  unne- 
cessary. But,  as  an  action  to  recover  money  paid  upon  a  con- 
sideration that  has  failed,  this  action  can  be  sustained  if  the 
title  of  the  defendants  is  not  such  as  the  plaintiff  is  bound  to 
accept.  The  power  of  the  defendants  to  make  the  sale  and 
convey  the  property,  the  subject  of  the  sale,  is  derived  from 
the  will  of  John  J.  Palmer,  and  depends  upon  the  inter- 
pretation of  that  instrument.  At  the  time  of  the  making  of 
the  will  the  wife  and  seven  children  of  the  testator  were 
living;  the  wife  and  two  of  the  children  died  during  the  life- 
time of  the  testator,  the  children  dying  unmarried  and 
without  issue;  another  of  the  children,  Henry  Palmer,  died 
several  years  after  the  testator,  leaving  him  surviving  a  wife 
and  several  children.  By  the  will  a  valid  trust  was  created 
in  the  executors  of  the  entire  estate  for  the  benefit  of  the  wife 
during  her  life.  As  that  trust  never  took  effect,  by  reason 
of  the  death  of  the  wife,  it  need  not  be  farther  noticed.  A 
valid  several  trust  was  also  created  for  each  of  the  seven 
children  in  one-seventh  part  of  the  residue  of  the  estate,  real 
and  personal,  which  took  effect  in  respect  to  each  of  the  chil- 
dren living  at  the  death  of  the  testator,  as  to  the  one-seventh 
set  apart  for  them  respectively.  The  two-sevenths  designed  for 
the  two  sons  that  died  before  the  testator,  went  directly  upon 
the  death  of  the  latter  to  their  right  heirs,  pursuant  to  the 
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directions  of  the  will,  and  did  not  go  to  the  execators  in  trust 
for  any  purpose.  The  trusts  for  the  children  were  necessarily 
several  to  avoid  a  conflict  with  the  statute  against  perpetui- 
ties, and  the  trust  in  each  share  or  portion  was  created  by  a 
distinct  clause  of  the  will  for  the  child  named  as  the  benefi- 
ciary therein,  and  was  to  continue  during  the  life  of  that 
child  and  no  longer.  The  trust  being  for  the  leasing  of  real 
property,  the  collection  of  rents,  the  investment  of  the 
personal  estate,  the  receipt  of  the  income,  and  the  paying 
and  applying  the  rents  and  income  to  the  use  of  the 
beneficiary  for  life,  an  estate  was  vested  in  the  executors 
and  trustees  during  the  continuance  of  the  trust.  That  trust 
ceased  with  the  life  of  the  person  for  whose  benefit  the  rents 
and  income  of  the  estate  were  to  be  applied.  The  power  and 
direction  to  transfer  and  convey  the  share  or  portion  of  the 
estate  to  those  entitle'd  under  the  will  after  the  death  of  the 
cestui  que  trust  for  life  did  not  constitute  a  trust,  or  require 
the  estate  to  be  vested  in  the  executors  and  trustees  named. 
It  was  merely  a  power  in  trust  and  could  be  executed  as  such. 
The  estate  and  interest  of  those  entitled  in  remainder  did  not 
depend  upon  the  execution  of  that  power,  and  the  vesting  of 
their  estate  could  neither  be  defeated  nor  delayed  by  the 
neglects  or  omissions  of  those  vested  with  the  power. 
{Manice  v.  JUanice,  43  N.  T.,  303 ;  Skinner  v.  Quin^  id.,  99.) 
The  power  of  the  defendants,  as  executors  and  trustees  under 
the  will,  to  sell,  is  in  terms  restricted  and  limited  in  point  of 
time  to  the  continuance  of  the  respective  trusts,  and  in  respect 
to  property  to  such  as  is  held  by  them  in  trust.  In  the  words  of 
the  will,  the  testator  gives  to  them  ''  full  power  and  authority 
at  any  and  all  times  during  the  continuance  of  such  trusts, 
respectively,  in  their  discretion,  to  change  the  investments 
of  the  estate  and  property  by  them  held  in  trust  or  any  part 
thereof,  and  for  such  purpose  or  otherwise  to  grant,  bargain, 
sell,  convey,  mortgage,  lease,  transfer  and  make  over  as  they 
may  deem  advisable,  all  or  any  parts  or  part  of  the  real  estate 
or  personal  property  which  shall  be  by  them  so  held  in  trust." 
The  power  is  not  only  in  terms  restricted  to  the  property 


1876.]  Britner  v.  Meigs  et  al.  517 

Opinion  of  the  Court,  per  Allen,  J. 

held  in  trust,  but  was  designed  to  enable  the  trustees  during 
the  continuance  of  the  respective  trusts  to  change  the  invest- 
ments, with  a  view  to  increase  the  fund  and  the  income  to  be 
derived  from  it.  It  is  a  several  power  in  respect  to  the  prop- 
erty held  under  the  respective  trusts,  and  not  a  general 
power  embracing  the  whole  estate,  and  to  be  exercised  so 
long  as  any  one  of  the  trusts  continues,  or  until  a  final  parti- 
tion of  the  estate  is  made.  At  the  time  of  the  sale  to  the 
plaintiff,  the  trust  in  respect  to  the  one-seventh  devised  to 
Henry  Palmer  had  ceased,  and  that  one-seventh  of  the  estate 
had  vested  in  his  children.  Over  that  portion  of  the  estate 
the  defendants  had  no  power  except  the  naked  power  to  con- 
vey to  those  entitled  in  remainder.  Their  power  of  sale  had 
terminated.  {Wood  v.  Whiter  2  Keen.,  664;  S.  C,  4  M.  & 
C,  460.)  The  will  does  not  confer  upon  the  executors  a 
power  of  sale  with  a  view  to  a  distribution  among  the  remain- 
dermen, or  in  order  to  give  to  those  entitled  their  shares 
upon  the  death  of  any  one  of  the  cestuis  que  tricst  for  life, 
as  the  successors  in  interest  of  such  cestui  que  trust.  The 
direction  in  the  will  to  ascertain  the  advancements  for  the 
several  children,  and  deduct  the  amount  from  their  respective 
shares  did  not  delay  or  defer  the  time  at  which  the  estate 
should  be  divided  into  shares  as  directed,  or  continue  or 
extend  the  trusts  or  the  trust  estate  in  the  defendants.  It  is 
not  denied  that  the  children  of  Henry  Palmer,  the  deceased's 
son,  have  succeeded  to  some  share  or  portion  of  the  estate 
under  the  will,  and  whether  the  same  was  a  full  one-seventh 
or  less  is  unimportant.  It  was  an  undivided  interest  in  the 
real  property,  including  that  sold  to  the  plaintiff.  It  cannot 
be  assumed  in  the  absence  of  proof  that  any  deduction  was 
to  be  made  from  any  particular  share,  still  less  that  the 
advances  made  and  to  be  deducted  absorbed  the  entire  share. 
But  in  no  case  could  the  dilatory  dealing  by  the  trustees  with 
the  estate  affect  third  persons  or  those  entitled  in  remainder. 

The  judgment  must  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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DfiBOBAH  0.  Beoar,  RespoDdent,  v.  Ebebhard  Flubb,  Execu- 
tor, etc.,  Appellant. 

A  parol  lease  of  premises  for  a  year  to  commence  infuturo  is  not  an  execa- 
tory  contract  prior  to  the  time  of  taking  possession.  It  yesis  a  present 
interest  in  the  term  and  cannot  be  rescinded  by  either  party  alone. 

In  case,  therefore,  of  a  refusal  of  the  lessee  to  pei'form,  the  lessor  is  not 
required  to  lease  to  another  if  he  have  an  opportunity,  and  is  not  con- 
fined to  his  remedy  for  actual  damages;  but  may  refuse  to  accept  the 
rescission  and  hold  the  lessee  liable  for  the  rent. 

(Submitted  March  28, 1876;  decided  April  4, 1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department  affirming  a  judgment 
in  favor  of  plaintiff,  entered  upon  a  verdict. 

This  action  was  brought  upon  an  alleged  parol  lease  by 
plaintiff  to  defendant's  testator  of  certain  premises  in  Brook- 
lyn. Said  testator  went  into  possession  of  the  premises  in 
1871  under  a  written  lease,  which  expired  May  1,  1874.  In 
February  or  March,  1874,  a  verbal  contract  was  entered  into 
for  another  year.  The  testator  died  April  10, 1874,  and  soon 
after  defendant  gave  notice  that  he  rescinded  the  contract, 
and  that  the  premises  would  be  vacated  May  1,  1874.  They 
were  so  vacated,  and  the  key  tendered  and  left  at  the  office 
of  plaintiff's  agent,  who  returned  it  to  defendant  by  mail. 
Defendant  offered  to  prove  on  the  trial  that  plaintiff,  after 
defendant's  notice  and  before  May  1, 1875,  was  offered  $1,200 
for  the  premises,  for  the  year,  and  refused  it.  The  offer  was 
rejected,  and  defendant's  counsel  duly  excepted.  The  rent 
agreed  to  be  paid  was  $1,400.  The  court  directed  a  verdict 
for  the  plaintiff  for  three-quarters'  rent  due  under  the  con- 
tract. Defendant's  counsel  duly  excepted.  A  verdict  was 
rendered  accordingly. 

Wm.  W.  Badger  for  the  appellant.    The  lease  was  termi- 
nated by  defendant's  notice  rescinding  it,  and  he  was  only 
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liable  for  sach  damages  and  loss  as  plaintiff  had  suffered  by 
reason  of  the  rescinding  of  the  contract,  and  plaintiff  was 
bound  to  save  defendant  as  far  as  he  could  from  further 
damage.  {Hecher  v.  MoCrea^  24  Wend.,  310 ;  Hamilton  v. 
McPherson,  28  N.  Y.,  72,  77 ;  Miller  v.  Mariners'  Church, 
7  Greenl.,  51 ;  Shannon  v.  Comatock^  21  Wend.,  461 ;  Clark 
V.  Marsiglia,  1  Den.,  317 ;  Spencer  v.  HaUUad^  id.,  606 ; 
WiUon  V.  Martin^  id.,  602-605 ;  Loh&r  v.  Damon^  17  Pick., 
284 ;  Dillon  v.  Anderson,  43  N.  Y.,  237 ;  MUler  v.  PresH, 
etc.,  41  id.,  100-103 ;  Litchfield  v.  Johnson,  1  Swe.,  459 ; 
Te7^illiger  v.  Knapp,  2  E.  D.  S.,  86-88;  La  Farge  v. 
Mansfidd,  31  Barb.,  345-347;  Skinner  v.  Tinker,  34  id., 
333 ;  Hosmer  v.  Wilsoii,  7  Mich.,  294 ;  Danforih  v.  TToZi^, 
87  Vt.,  239 ;  Sedg.  on  Dam.  [6th  ed.],  106,  265,  266.) 

E.  More  for  the  respondent.     The  lease  was  not  an  execu- 
tory contract,  which  one  party  could  break  and  limit  the  other 
to  his  remedy  for  damages.  {Clark  v.  Marsiglia,  1  Den.,  317 ; 
Wilson  V.  Martin,  id.,  602;  Spencer  y.  Hoisted,  id.,  606.) 

Chuboh,  Ch.  J.  From  the  facts  disclosed  in  this  case,  the 
loss  occasioned  by  not  renting  the  premises,  by  either  of  the 
parties,  was  unnecessary.  The  evidence  tends  to  establish 
that  the  defendant's  testator,  in  February  or  March,  1874, 
leased  the  premises  by  parol  of  the  plaintiff',  by  her  son,  for 
one  year  from  the  first  of  May  thereafter,  the  testator  then 
being  in  possession  under  a  prior  lease.  The  testator  died  in 
April,  and  the  family  not  desiring  to  retain  the  house,  the 
defendant  gave  notice  that  they  would  not  retain  it,  and  on 
the  first  of  May  they  abandoned  the  possession  and  tendered 
the  key,  which  was  declined.  This  action  is  brought  for 
thi'ee-quarters'  rent. 

The  defendant  proved  that  the  plaintiff  might  have  rented 
the  house  for  nearly  as  much  as  the  defendant's  testator  was 
to  pay  for  the  same,  A  verdict  was  directed  for  the  plaintiff. 
It  is  claimed  by  tlie  defendant  that  between  the  making  of 
the  contract  and  the  time  for  taking  possession  the  contract 
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was  execntory,  and  that  the  defendant  having  refused  to  per- 
form it,  the  plaintiff  could  only  recover  the  actual  damages, 
which,  within  the  general  rule,  the  plaintiff  was  bound  to 
make  as  small  as  possible.  (28  N.  Y.,  72;  43  id.,  237.) 
While  the  rule  of  law  invoked  is  well  settled,  I  feel  con- 
strained to  hold  that  it  is  not  applicable  to  this  contract. 
The  error  is  in  the  position  that  this  was  an  executory  con- 
tract. This  court  decided,  in  Young  v.  Dahe  (5  N.  Y.,  463), 
that  a  parol  lease  for  a  year,  to  commence  in  futuro^  is  valid 
and  obligatory.  Such  a  lease  vests  a  present  interest  in  the 
term.  It  is  assignable  before  entry,  and  the  lessee  can  bring 
ejectment  if  possession  is  withheld.  (  Whitney  v.  Allaire^  1 
N.  Y.,  307,  and  authorities  cited.)  The  same  principle  was 
recognized  in  TrM  v.  Grranger  (8  N.  Y.,  115).  It  was  there 
held  that  although  ejectment  would  lie,  the  tenant  might  also 
bring  an  action  for  damages  upon  the  implied  agreement  to 
give  possession,  or  in  tort  for  a  violation  of  duty.  If  the 
landlord  could  not  rescind,  the  tenant  could  not.  The  rights 
and  liabilities  in  this  respect  are  mutual.  Each  party  acted 
upon  their  strict  legal  rights,  and  while  the  result  we  can  see 
will  operate  harshly  upon  the  defendant  and  the  estate,  we 
are  compelled  to  adjudge  the  law  as  we  find  it.  When  the 
plaintiff  refused  to  accept  the  rescission,  the  defendant  still 
held  the  term,  and  was  responsible  for  the  rent  of  the  house. 
The  lease,  although  verbal,  is  as  binding  as  if  in  writing. 
It  granted  in  presenti  a  term  of  one  year  in  the  premises, 
which  the  testator  agreed  to  pay  for.  It  is  like  the  sale  of 
specific  personal  property  to  be  delivered.  In  such  a  case  the 
title  passes  to  the  vendee,  and  of  course  he  is  liable  for  the 
purchase-money. 

I  have  examined  the  other  points  made,  and  do  not  think 
any  of  them  tenable.  No  question  was  made  in  this  court 
as  to  the  propriety  of  allowing  costs. 

The  judgment  must  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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John  B.  Soholey,  Executor,  etc.,  Respondent,  v.  Anne  E. 

MuMFOBD,  Survivor,  etc.,  Appellant. 

Plaintiff's  complaint  alleged,  in  substance,  that  certain  bonds  belonging  to 
the  estate  of  S.,  of  whose  will  he  was  surviving  executor,  came  into 
defendant's  hands  as  the  personal  representative  of  M.,  a  deceased 
executor,  which  they  refused  to  deliver  up  unless  plaintiff  would  pay 
an  unjust  claim  for  commissions,  which  was  disputed  by  plaintiff,  but 
which  he  paid  in  order  to  obtain  the  bonds.  Defendant's  answer 
alleged,  among  other  things,  that  an  account  containing  charges  for  the 
commissions  claimed  was  delivered  to  plaintiff  at  his  request,  examined 
by  him  and  admitted  to  be  correct.  This  allegation,  after  plaintiff 
had  given  evidence  that  he  had  always  disputed  the  claim,  defendants 
offered  to  prove  on  trial.  The  offer  was  rejected.  Heldy  error;  that  the 
averment  in  the  complaint  that  the  claim  was  unjust  and  was  disputed 
was  necessary  in  order  to  show  that  the  payment  was  involuntary;  and 
it  being  put  in  issue,  defendant  was  entitled  to  the  evidence  offered  as 
relevant  to  that  issue. 

• 

(Aigued  March  28,  1876;  decided  AprU  4.  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department  affirming  a  judgment 
in  favor  of  plaintiff,  entered  upon  a  verdict.  (Reported  on  a 
former  appeal,  60  N.  Y.,  498.) 

The  complaint  in  this  action  alleged,  in  substance,  that 
plaintiff  and  George  H.  Mumford  were  the  executors  of  the 
will  of  Elizabeth  G.  Scholey,  deceased ;  that  said  Mumford 
died,  having  in  his  possession  a  large  amount  of  United 
States  bonds  belonging  to  the  estate,  which  came  into  the 
hands  of  defendants  as  his  personal  representatives;  that 
plaintiff  demanded  the  same,  but  they  refused  to  deliver  them 
up  until  certain  commissions  alleged  to  be  due  and  owing  to 
the  estate  of  said  Mumford,  to  wit,  one-half  per  cent  on  the 
value  of  the  bonds,  were  paid,  which  daim  was  unjust  and 
was  disputed  by  plaintiff,  and  that  plaintiff  paid  the  same  in 
order  to  obtain  possession  of  the  bonds;  that  he  subse- 
quently demanded  a  return  of  the  money  so  paid,  which  was 
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refused.  Defendant's  answer  denied  that  they  refused  to 
deliver  up  the  bonds,  and  alleged  in  substance  that  they 
offered  to  deliver  up  the  bonds  upon  being  paid  their  claim 
for  commissions  and  advances;  that  plaintiff  requested 
them  to  make  out  their  account  therefor,  which  they  did,  and 
it  was  delivered  to  and  examined  by  plaintiff,  and  admitted 
to  be  correct,  and  plaintiff  paid  the  same,  and  defendants 
delivered  np  the  bonds;  that  if  the  matter  had  not  been  thus 
settled  and  arranged  with  plaintiff's  free  and  voluntary  con- 
sent they  would  not  have  delivered  up  the  bonds  until  the 
final  settlement  of  the  accounts  of  said  Mumford  as  executor. 
Upon  the  trial  evidence  was  given  by  plaintiff,  among 
other  things,  that  he  had  always  disputed  the  claim  for  com- 
missions. Defendants  offered  to  prove  that  they  never 
imposed  as  a  condition  for  the  surrender  of  the  bonds  the 
payment  of  the  money  by  plaintiff.  This  was  objected  to  by 
plaintiff's  counsel  as  inconsistent  with  the  answer,  and  the 
offer  was  excluded,  to  which  defendants'  counsel  duly  excepted. 
Defendants'  counsel  also  offered  to  prove  the  allegations  of  the 
answer  as  to  the  presentation  of  the  account  and  the  admis- 
sions as  to  its  correctness  by  plaintiff.  The  court  excluded 
the  offer,  and  defendants'  counsel  duly  excepted.  The  court 
directed  a  verdict  for  plaintiff,  to  which  said  counsel  also  duly 
excepted.     A  verdict  was  rendered  accordingly. 

Geo.  F.  Danforth  for  the  appellant.  It  was  error  to 
reject  defendants'  offer  to  prove  that  an  account  containing 
charges  for  the  commissions  had  been  delivered  to  plaintiff  at 
his  request,  and  that  he  had  examined  it  and  admitted  it  to 
be  correct.  (  Wyman  v.  Fanisworth^  3  Barb.,  369 ;  Supra. 
Onondaga  v.  Brigge^  2  Den.,  39 ;  MowaM  v.  Wrighty  1  Wend., 
365 ;  Knihhe  v.  HaJZ,  1  Esp.,  84 ;  HaU  v.  ShuUz,  4  J.  R., 
245;  Harmony  v.  Bingham^  12  N.  Y.,  111.) 

F.  A,  Macomher  for  the  respondent. 

Kapallo,  J.  After  having  given  due  consideration  to  the 
argument  of  the  learned  counsel  for  the  appellant  as  to  the 
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coDfitruction  of  the  answer,  we  remain  of  the  opinion  that  it 
admits  that  the  payment  of  the  amount  stated  in  the  account 
rendered  for  commissions  and  advances,  was  required  as  a  con- 
dition for  the  delivery  of  the  bonds  to  the  plain  tiflE.  The 
offer  to  prove  that  the  defendants  never  imposed  as  a  condi- 
tion for  the  surrender  of  the  bonds  the  payment  of  any  money 
by  the  plaintiff,  was  therefore  properly  rejected. 

But  the  answer  contains  the  further  allegation  that  the 
account  of  the  commissions  and  advances  claimed  by  the 
defendants,  was  delivered  to  and  examined  by  the  plaintiff  and 
admitted  to  be  correct.  This  allegation  the  defendants 
offered  to  prove,  and  the  offer  was  rejected.  The  complaint 
averred  that  among  the  commissions  claimed  was  the  sum  of 
$474.77,  being  one-half  per  cent  on  the  value  of  the  bonds ; 
that  the  claim  was  unjust  and  was  disputed  by  the  plaintiff. 
This  was  a  necessary  averment  to  show  that  the  payment  was 
involuntary,  and  it  was  expressly  denied  by  the  answer.  On 
the  first  trial  as  well  as  upon  the  last,  evidence  was  adduced 
by  the  plaintiff  in  support  of  the  allegation  that  he  always 
disputed  the  claim  for  these  commissions.  This  was  one  of 
the  issues  in  the  case,  and  we  think  the  court  erred  in  refus- 
ing to  permit  the  defendants  to  introduce  evidence  bearing 
upon  it. 

We  have  examined  the  other  exceptions  taken  and  find  no 
error  in  the  rulings  of  the  court,  save  in  the  respect  before 
mentioned.  But  if  the  appellant  desires  a  new  trial  upon  the 
issue  whether  the  claim  for  these  commissions  was  disputed  or 
admitted  by  the  plaintiff,  she  is  entitled  to  it. 

The  judgment  should  be  reversed  and  new  a  trial  ordered, 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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Julia  Ann  Masboth,  Administratrix,  etc.,  Respondent,  v. 
The  Pbesidbnt,  Managebs  and  Company  op  the  Dela- 
WABE  AND  Hudson  Oanal  Company,  Appellant. 

In  an  action  to  recover  damages  for  the  alleged  negligent  killing  of  plain- 
tiff's intestate  at  a  railroad  crossing,  the  evidence  showed  that  there 
were  obstacles  intercepting  the  view  of  the  track  from  the  highway 
upon  which  the  deceased  was  approaching  the  crossing;  and  B.,  the 
employer  of  the  deceased,  who  was  in  the  wagon  with  him  and  was 
driving,  testified  that  he  looked  in  both  directions  and  did  not  see  the 
approaching  train,  which  waa  moving  very  rapidly.  Defendant's  testi- 
mony tended  to  show  that  from  a  point  on  the  highway,  150  or  160  feet 
from  the  track,  a  train  could  have  been  seen  for  some  distance.  Defend- 
ant's counsel  requested  the  court  to  charge  that  there  being  no  evidence 
affirmatively  showing  that  the  deceased  either  looked  or  listened  or  did 
any  thing  to  guard  against  the  dangers  of  the  crossing,  it  was  to  be  pre- 
sumed that  he  did  not  look  and  was  negligent.  The  request  was 
refused.  Held,  no  error;  that  the  presumption  was  simply  one  of  fact, 
and  that  the  question  of  contributory  negligence  was  properly  left  to 
the  jury. 

Wilcox  V.  B.  and  W.  R.  JR.  Go.  (39  N.  T.,  858)  distinguished. 

It  does  not  necessarily  follow  from  the  fact  that  a  skilled  engineer  can 
demonstrate  that,  from  a  given  point  in  a  highway,  the  track  of  a  rail- 
road is  visible  for  any  distance;  that  an  individual  in  charge  of  a  team 
approaching  the  track  is  negligent  because  from  the  point  specified  he 
does  not  see  a  train  approaching  at  great  speed  in  time  to  avoid  a 
collision. 

As  to  whether,  in  such  a  case,  a  servant  riding  with  his  master,  who  is 
driving,  is  chargeable  with  his  master's  negligence,  ^umre. 

Irrespective  of  any  ordinance  or  law  regulating  the  speed  of  railroad 
trains  at  crossings,  the  running  at  an  excessive  rate  of  speed  is  negli- 
gence, and  if  a  collision  is  caused  thereby,  the  company  is  liable.  As 
to  whether  the  rate  of  speed  is  excessive  or  dangerous  in  the  locality,  is 
a  question  of  fact  for  the  jury. 

Whether  the  violation  of  a  municipal  ordinance  regulating  the  rate  oi 
speed  is,  as  matter  of  law,  negligence,  qumre. 

An  expression  of  opinion  in  a  charge  to  a  jury  as  to  a  question  of  fact, 
however  decided,  is  not  the  ground  of  an  exception,  if  no  direction  is 
given  to  the  jury  to  find  in  accordance  with  such  opinion,  and  the  ques- 
tion is  fairly  left  to  them  to  decide  upon  their  own  judgment. 


(Argued  March  23,  1876;  decided  AprU  4,1876.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Conrt  in  the  third  judicial  department  affirming  a  judgment 
in  favor  of  plaintiff,  entered  upon  a  verdict.  (Reported 
below,  6  Hun,  314.) 

This  action  was  brought  to  recover  damages  for  the  alleged 
killing  of  plaintiff's  intestate,  Adam  Massoth.     . 

The  accident  occurred  September  4,  1874,  at  a  point  where 
a  street  in  the  city  of  Cohoes  crosses  defendant's  tracks.  The 
street  crosses  the  railroad  diagonally.  The  deceased,  who  was 
in  the  employ  of  one  Cornell  Smith,  was  struck  while  riding  on 
a  load  of  hay  with  his  employer,  going  south-easterly  on  said 
street ;  the  latter  was  driving.  He  testified  that  he  looked 
both  ways  as  he  approached  the  crossing,  and  saw  no  train ; 
that  he  listened  also  for  the  bell  or  whistle,  but  he  heard 
none.  As  he  came  near  the  crossing  his  horses  sprang  for- 
ward suddenly.  He  tried  to  check  them,  but  could  not,  and 
as  they  reached  the  track  the  wagon  was  struck  by  a  train 
from  the  north.  Plaintiff's  evidence  tended  to  show  that  the 
train  was  moving  at  a  very  rapid  and  unusual  rate  of  speed, 
variously  estimated  at  from  fifteen  to  twenty-five  miles  per 
hour.  It  appeared  that  there  were  buildings  along  the 
street  near  the  crossing,  obstructing  the  view.  Plaintiff  gave 
in  evidence  a  city  ordinance  prohibiting  the  runniilg  of  trains 
through,  upon  or  across  any  of  the  streets  of  the  city  at  a 
greater  rate  of  speed  than  eight  miles  an  hour.  A  civil  engi- 
neer in  defendant's  employ  was  called  as  a  witness  in  its 
behalf.  He  testified,  in  substance,  that  the  first  house,  on 
the  east  side  of  Main  street,  north-east  of  the  crossing,  was 
210  feet  from  the  crossing  and  about  thirty-five  feet  from  the 
railroad,  and  then  other  buildings  along,  with  spaces  between 
where  glimpses  of  the  track  could  be  obtained,  and  that  pass- 
ing down  Main  street  toward  the  crossing  at  a  point  158  feet 
therefrom  he  could  see  up  the  track  north  for  2,000  feet. 

The  defendant's  counsel  asked  the  court  to  charge,  among 
other  things,  that  in  the  absence  of  evidence  that  Massoth 
looked  when  they  neared  the  crossing  to  see  whether  a  train 
was  approaching,  it   was  to  be  presumed  that  he  did  not. 
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The  court    refused   so   to   charge  and    said  counsel    duly 
excepted. 

The  court  charged  among  other  things  as  follows :  "  The  first 
question  then  is,  has  the  defendant  been  guilty  of  negligence  t 
It  is  claimed  on  the  part  of  the  plaintiff  that  it  was  guilty  of 
negligence,  and  mainly  upon  this  ground.  By  means  of  this 
State  chartering  the  city  of  Cohoes,  it  is  authorized  to  pass 
ordinances  regulating  the  speed  of  trains  while  passing  through 
the  city.  In  pursuance  of  the  power  given  them  by  their 
charter,  the  corporation  of  the  city  of  Cohoes  passed  an  ordi- 
nance forbidding  the  running  of  trains  at  a  greater  rate  of 
speed  than  eight  miles  an  hour  through  the  city.  [As  I 
understand  the  evidence  in  this  cause,  while  there  is  some 
dispute  as  to  the  exact  rate  of  speed  those  cars  were  running 
when  they  passed  through,  there  is  no  difference  in  that  they 
were  running  at  a  greater  rate  of  speed  than  eight  miles  an 
hour.  Witnesses  on  the  part  of  the  plaintifT,  state  that  the 
speed  was  from  fifteen  to  twenty,  and  I  think  one  going  as 
high  as  twenty-five  miles  an  hour ;  while  the  witnesses  on  the 
part  of  the  defence  say  they  were  running  at  the  rate  of  from 
eight  to  ten  miles  an  hour.  While  if  this  train  were  running 
over  eight  miles  an  hour,  it  was  running  at  a  greater  rate  of 
speed  than  it  was  authorized  to  run  through  the  city,  there- 
fore it  is  evidence  to  be  submitted  to  you  that  the  company 
was  negligent.]  The  amount  or  rate  of  speed  may  be  some- 
what important  in  discussing  another  branch  of  the  case  — 
upon  the  question  whether  the  defendant  has  been  guilty  of 
negligence  or  not.  [As  I  understand  the  evidence  on  the  part 
of  the  defence,  it  confesses  or  admits  that  the  rate  of  speed 
was  greater  than  that  which  the  ordinance  of  the  city  of  Cohoes 
permitted.  Submitting  this  to  you,  then,  as  a  question  of 
fact  to  be  found  by  you,  I  submit  to  you  that  it  seems  fair  to 
say  that  the  company  has  been  guilty  of  negligence.]  *  *  * 
p*  There  are  a  number  of  witnesses  who  have  testified  that 
the  bell  was  rung  and  the  whistle  sounded,  but  this  question 
is  of  less  importance  in  this  case,  inasmuch  as  it  is  enough  to 
find  the  company  guilty  of  negligence  if  ninning  at  a  greater 
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rate  of  speed  than  eight  miles  an  honr.  And  as  I  understand 
the  evidence  on  both  sides  it  is  a  conceded  fact  that  this  train 
was  ranning  at  a  greater  speed  than  eight  miles  an  hour, 
which  was  the  speed  fixed  by  the  ordinance.  So  upon  the 
question  of  the  company's  negligence,  I  think  you  will  have 
no  difficulty,  though  it  is  left  as  a  question  of  fact  for  you."] 
Defendant's  counsel  duly  excepted  to  those  portions  of  the 
charge  in  brackets.     Further  facts  appear  in  the  opinion. 

Henry  Smith  for  the  appellant.  As  there  was  no  evidence 
that  deceased  either  looked  or  listened,  or  that  he  did  any 
thing  to  guard  against  the  dangers  of  the  crossing,  it  will  be 
presumed  that  he  did  nothing.  (  Wilcox  v.  R.  and  W.  R.  R. 
Co.^  39  N.  Y.,  358.)  The  driver  had  no  right  to  assume  that 
the  train  would  be  run  at  a  rate  of  speed  in  obedience  to  the 
city  ordinance.  {GaUigan  v.  N.  Y,  C.  and  H.  R.  R,  R, 
Co.,  59  N.  Y.,  651.)  Both  Massoth  and  Smith  were  guilty  of 
negligence.  (  WUds  v.  U.  R.  R.  R.  Co.,  29  N.  Y.,  325 ; 
Baxter  v.  T.  and  B.  R.  R.  Co.,  41  id.,  503 ;  MoCaU  v.  N. 
Y.  C.  R.  R.  Co.,  54  id.,  642 ;  Grippen  v.  N.  Y.  C.  R.  R. 
Co.,  40  id.,  44 ;  Havens  v.  Erie  R.  Co.,  41  id.,  296 ;  Wilcox 
V,  R.  and  W.  R.  R.  Co,,  39  id.,  358;  Beiaeigd  v.  N.  Y.  C. 
R.  R.  Co.,  14  Abb.  [N".  S.],  32;  Reynold  v.  JV.  Y  C.  R.  R. 
Co.,  58  N.  Y.,  248;  Weber  v.  N.  Y.  C.  R.  R.  Co.,  id.,  451 ; 
Gorton  v.  Erie  R.  Co.,  45  id.,  660.)  The  judge  erred  in 
charging  the  jury,  that  if  defendant  ran  its  train  at  a  greater 
rate  of  speed  than  allowed  by  the  city  ordinance  it  was  negli- 
gence jt>^  se.  {Brown  v.  B.  and  S.  L.  R.  R.  Co.,  22  N.  Y., 
191,  198;  Cook  v.  N.  Y  C.  R.  R.  Co.,  5  Lans.,  404; 
Beiaeigel  v.  N.  Y.  C.  R.  R.  Co.,  14  Abb.  [N.  S.],  35 ;  Jelter 
V.  JH.  Y.  and  H.  R.  R.  Co.,  2  Keyes,  164;  McGrath  v.  N. 
Y.  C.  and  H.  R.  R.  R.  Co.,  MSS.  op.  Ct.  Apps. ;  Allia  v. 
Leonard,  58  N.  Y.,  288.)  It  was  error  to  charge  the  jury 
that  in  the  absence  of  any  evidence  upon  the  subject  it  was 
to  be  presumed  that  Massoth  did  not  look  out  for  the  train. 
(  Wilcox  V.  R.  and  W.  R.  R.  Co.,  39  N.  Y.,  368;  Potter  v. 
Chadsey,  16  Abb.  Pr.,  146.) 
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Atnasa  J.  Parker  for  the  respondent.  The  city  ordinance, 
as  to  the  speed  of  trains,  was  obligatory  upon  defendant,  and 
it  was  negligence  to  disregard  it.  {Beiseigel  v.  JV.  Y.  O,  R. 
R.  Co.,  14  Abb.  Pr.  [N.  S.],  29 ;  Telter  v.  Harlem  R.  R.  Co., 
2  Abb.  Ct.  App.  Dec,  458;  111  Mass.,  136;  McGrath  v.  N. 
Y.  0.  R.  R.  Co.,  MSS.  op.  Ct.  Apps. ;  N.  Y.  Ins.  Co.  v. 
Walden,  12  J.  R,  519;  5  N.  Y.,  160;  SUttiner  v.  GraniU 
Co.,  5  Duer.,  599 ;  Alihof  v.  Wolf,  2  Hilt.,  345 ;  Bruce  v. 
Westervelt,  2  E.  D.  S.,  441.)  Whether  the  deceased  was 
guilty  of  contributory  negligence  was  a  question  of  fact. 
{Beiseigel  v.  Jf^.  Y.  C.  R.  R.  Co.,  34  N.  T.,  624;  47  id., 
402;  46  Barb.,  270;  18  How.  Pr.,  165;  19  N.  Y.,  341;  32 
id.,  601 ;  Filer  v.  N.  Y.  G.  R.  R.  Co.,  49  id.,  47;  Weber  v. 
N.  Y.  a  R.  R.  Co.,  58  id.,  451 ;  RacJcford  v.  N.  Y.  C.  R. 
JR.  Co.,  53  id.,  654 ;  Spooner  v.  Bklyn.  City  R.  R.  Co.,  54 
id.,  730 ;  Acker  v.  Lansing,  48  How.  Pr.,  384 ;  Mown/  v. 
CenL  City,  8  Alb.  L.  J.,  125 ;  Sheehan  v.  Edgar,  id.,  189 ; 
Sherwood  v.  Merc.  Co.,  5  Jlun,  115.)  The  driver  had  a  right 
to  suppose  the  train  would  not  run  faster  than  the  limit 
allowed  by  law.  (  Weher  v.  N.  Y.  C.  R.  R.  Co.,  58  N.  Y., 
451 ;  Jelter  v.  N:  Y  O.  R.  R.  Co.,  2  Abb.  Ct.  App.  Dec, 
462.) 

Allen,  J.  The  instructions  of  the  learned  judge  to  the 
jury,  in  respect  to  the  effect  of  the  negligence  of  the  intes- 
tate, or  of  Smith,  his  employer,  contributing  to  the  accident, 
were  quite  as  favorable  to  the  defendant  as  could  be  claimed 
in  its  behalf.  The  charge  was  very  distinct,  not  only  that  any 
neglect  of  the  deceased  in  looking  for  and  avoiding  collision 
with  the  cars  of  the  defendant  would  defeat  the  action,  but 
that  the  neglect  and  omission  of  Smith,  the  owner  and  driver 
of  the  team,  in  whose  service  the  deceased  was  at  the  time, 
would  have  the  like  effect ;  that  both  were  bound  to  see,  if 
they  could,  the  approaching  train  ;  that  they  were  bound  to 
look,  and  if  by  looking  they  could  have  seen  the  approaching 
train,  they  were  bound  to  stop  before  reaching  the  track. 
The  charge  was,  that  the  negligence  of  Smith  was  attributa- 
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ble  to  the  deceased,  ander  the  circamstances  of  the  case,  and 
that  any  negligence  upon  his  part,  which  contributed  to  the 
injury,  would  defeat  the  present  action  as  effectually  as  would 
like  negligence  upon  the  part  of  the  deceased.  Of  these 
instructions  the  defendant  had  no  right  to  complain.  Were 
it  necessary  to  pass  upon  the  question,  I  should  hesitate,  as 
did  the  learned  judge  upon  the  trial,  in  holding  that  the  con- 
sequence of  Smith's  negligence  could  be  visued  upon  the 
plaintiff  and  defeat  the  action,  but  it  is  not.  necessary  to  con- 
sider it. 

The  question  of  contributory  negligence  in  cases  of  this 
character  is  ordinarily  one  of  fact  for  the  jury.  It  depends 
usually  upon  a  variety  of  circumstances,  and  upon  inferences 
from  the  facts  proved,  calling  for  the  exercise  of  practical 
knowledge  and  experience,  and  is  pe(?uliarly  within  the  prov- 
ince of  a  jury  of  twelve  men.  It  is  only  where  it  clearly 
appears  from  all  the  circumstances,  or  is  proved  by  uncontro- 
verted  evidence,  that  the  party  injlired  has,  by  his  own  acts  or 
neglect,  contributed  to  the  injury,  that  the  court  can  take  the 
case  from  the  jury  and  nonsuit  the  plaintiff.  {Lane  v.  The 
Atlantic  Works,  111  Mass.,  136 ;  Weber  v.  The  N.  Y.  G.  and 
H.  R,  R,  R.  Co.,  58  N.  Y.,  451 ;  Davis  v.  The  Same,  47  id., 
400 ;  Hackford  v.  The  Same,  53  id.,  654.)  The  instances  in 
which  nonsuits  have  been  sustained  by  reason  of  the  con- 
tributory negligence  of  the  plaintiff,  or  the  party  sustaining 
injury,  have  been  exceptional  cases  in  which  the  court  has 
adjudged  that  such  negligence  was  conclusively  established 
by  evidence  which  left  nothing,  either  of  inference  or  of  fact, 
in  doubt  or  to  be  settled  by  a  jnry.  {Reynolds  v.  If.  Y.  0. 
afid  II.  R.  R.  R.  Co.,  58  N.  T.,  248 ;  Gorton  v.  The  Erie  R. 
Co.,  45  id.,  660.)  The  judge  properly  refused  to  charge  as 
requested,  that  there  being  no  evidence  affirmatively  showing 
that  the  deceased  either  looked  or  listened,  or  did  any  thing 
to  guard  against  the  dangers  of  the  crossing,  it  was  to  be 
presumed  that  he  did  not  look  and  was  negligent.  The  case 
of  Wilcox  V.  The  Rome  and  Watei^town  Railroad  Company 
(39  N.  Y.,  358),  relied  upon  by  the  appellant's  counsel  to 
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sustain  bis  exception  to  this  refusal,  only  decides  that,  under 
the  circumstances  of  that  case,  it  was  a  fair  and  reasonable 
presumption  of  fact  that  the  plaintiff  did  not  look.  The  cir- 
cumstances of  this  case  are  entirely  nnlike  those  in  the  case 
cited.  Here  there  were  obstacles  to  intercept  the  view  of  the 
track  from  the  highway  upon  which  the  deceased  was 
approaching  it,  and  his  companion  and  employer,  Smith,  tes- 
tified that  he  (Smith)  did  look  in  both  directions  and  did  not 
see  the  approaching  train.  While  the  jury  might  have 
inferred  that  the  deceased  had  not  looked  as  he  might  have 
done  for  the  approach  of  passing  trains,  it  would  have  been 
error  to  hold  that  a  legal  presumption  arose  that  the  deceased 
did  not  so  look,  as  is  the  duty  of  all  when  approaching  rail- 
road crossings,  and  had  thus  been  conclusively  shown  to  have 
been  guilty  of  negligence  contributing  to  the  injury.  Although 
there  was  proof  tending  to  show  that,  from  a  point  in  the 
highway  some  150  or  160  feet  from  the  railroad  track,  an 
approaching  train  could  have  been  seen  for  some  distance, 
yet  the  jury,  in  connection  with  this  fact,  had  evidence  of  the 
rate  of  speed  at  which  this  particular  train  approached  the 
crossing,  of  the  several  buildings  which  obstructed  the  view 
of  the  track  up  to  the  point  suggested,  and  that  Smith,  who 
was  driving  the  team,  did  look  up  and  down  the  track  and 
saw  no  train,  and  heard  no  signal  or  sound  of  an  approaching 
train  ;  and  they  also  had  the  evidence  of  the  manner  in  which 
Smith,  with  his  team,  approached  the  track,  and  the  effort 
that  was  made  to  control  the  team  and  to  avoid  a  collision  ; 
and  upon  the  circumstances  and  tacts  proved,  and  all  the 
evidence,  it  was  clearly  for  the  jury  to  determine  whether 
the  collision  and  consequent  injury  was  caused  solely  by  the 
neglect- or  wrongful  act  of  the  defendant  and  its  servants  in 
charge  of  the  train.  It  does  not  necessarily  follow  from  the 
fact  that  a  skilled  engineer  can  demonstrate  that  from  a  given 
point  in  a  highway  the  track  of  a  railroad  is  visible  for  any 
distance,  that  an  individual  in  charge  of  a  team  approaching 
the  track  is  negligent  because  he  does  not  from  the  same 
point  see  a  train,  approaching  at  great  speed,  in  time  to  avoid 
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a  collision ;  and  it  is  not  enough  to  disturb  a  verdict  of  a^ 
jury  in  this  court,  in  which  legal  errors  only  can  be  corrected, 
tliat  the  questions  of  fact  are  doubtful  and  that  a  different 
result  might  have  been  reached.  There  was  no  error  in  the 
refusal  to  nonsuit  on  account  of  the  alleged  contributory 
negligence  of  the  deceased  or  Smith,  his  employer. 

The  remaining  question  to  be  considered  arises  upon  sev- 
eral exceptions  to  the  instructions  of  the  learned  judge  in 
respect  to  the  negligence  of  the  defendant,  and  his  comments 
upon  the  evidence  touching  that  part  of  the  case.  The  neg- 
ligence upon  which  reliance  was  placed  by  the  plaintiff^  and 
upon  which  we  may  assume  that  the  verdict  passed  against 
the  defendant,  was  the  rate  of  speed  at  which  the  train  was 
moving  at  and  before  the  time  of  the  collision.  Irrespective 
of  any  ordinance  or  law  regulating  the  speed  of  railroad 
trains,  it  was  a  question  of  fact  whether  tlie  rate  was  excess- 
ive or  dangerous  in  that  locality,  and  if  so  found  by  the  jury, 
and  such  excessive  rate  of  speed  caused  the  collision,  the 
defendant  was  liable  for  the  consequences.  (  Wildi  v.  H.  R. 
R.  R.  Cb.,  29  N.  Y.,  316.)  By  an  ordinance  of  the  city  of 
Cohoes,  the  validity  and  binding  authority  of  which  is  not 
questioned,  the  defendant  was  prohibited  from  running  its 
trains  within  the  city  limits  "  at  a  greater  rate  of  speed  than 
eight  miles  an  hour."  The  evidence  is  very  satisfactory  that 
this  particular  train  was  running  at  a  much  greater  rate  of 
speed  than  that  permitted  by  the  ordinance.  Whether  a 
violation  of  this  ordinance  is  necessarily  an  act  of  negligence, 
or  such  a  wrongful  act  in  violation  of  law  as  legally  to  charge 
the  defendant  with  any  injuries  resulting  from  such  act,  may 
be  regarded  as  an  open  question  in  this  State.  The  decision 
in  Brown  v.  The  Buffalo  and  State  Line  Railroad  Company 
(22  N.  Y.,  191)  that  a  city  ordinance  regulating  the  speed  of 
railroad  trains  was  not  admissible  in  evidence,  for  any  pur- 
pose, in  an  action  against  a  railroad  corporation  for  negli- 
gently causing  the  death  of  an  individual,  was  dissented 
from  by  Judges  Selden,  DENioand  Clerke,  and  has  been  over- 
ruled.  {Jetter  v.  N,  Y.  and  H.  R.  R.  Co.^  2  Abb.  Ct.  of  App., 
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458 ;  S.  C,  2  Kejes,  154 ;  Beiseigel  v.  N.  T.  G.  B.  R.  Co.,  14 
Abb.  [N.  S.],  29.)  The  actual  decisions  jn  this  State  have, 
however,  only  gone  to  the  extent  of  holding  that  city  ordinances 
of  this  character  are  competent  evidence  upon  the  question  of 
negligence  of  railroad  corporations,  and  with  proof  of  a 
greater  rate  of  speed  than  that  prescribed,  proper,  with  all 
the  other  evidence  in  the  case,  to  be  submitted  to  the  jury 
for  their  consiJeration.*  It  has  not  been  necessary  in  any 
case,  in  which  the  question  has  arisen,  for  the  courts  to  go  far- 
ther. In  Jeiter  v.  New  York  and  Harlem  Railroad  Company 
{supra),  there  is  a  plain  intimation  that  a  municipal  ordi- 
nance, passed  by  authority  of  the  legislature,  has  the  force  of 
an  express  statute,  and  that  every  violator  of  it  is  a  wrong- 
doer, and  ex  neceaaitate,  negligent  in  the  eye  of  the  law,  and 
that  every  innocent  party  injured  by  such  violation  is  enti- 
tled to  his  civil  remedy  for  such  injury.  This  would  make 
railroad  corporations  liable  to  the  same  extent  for  a  disregard 
of  a  city  ordinance  regulating  the  rate  of  speed  of  trains,  as 
for  an  omission  of  the  statutory  signals  of  sounding  the  whis- 
tles or  ringing  the  bell  at  highway  crossings.  It  is*  said  in 
the  same  case  that  every  man  has  a  right  to  assume  that 
others  will  obey  the  law,  and  not  bring  injury  upon  him  by 
its  violation,  (See  also,  NewBon  v.  N.  Y,  Central  Railroad 
Co.,  29  N.  T.,  283.)  Judge  Groveb,  in  BeueigeP%  Case 
(supra),  in  an  opinion  concurred  in  by  all  the  members  of 
this  court,  took  the  same  view  of  the  legal  effect  of  a  city 
ordinance  upon  tlie  civil  rights  of  the  parties.  In  JLane  t. 
Atlantic  Works  {supra),  the  jury  were  charged  that  a  city 
ordinance  forbidding  the  leaving  of  trucks  in  the  street  was 
proper  to  be  considered  by  them  upon  the  question  of  negli- 
gence, although  not  conclusive  proof  that  the  defendants 
were  in  point  of  fact  negligent ;  that  it  was  a  matter  of  evi- 
dence, to  be  weighed  with  all  the  other  evidence  in  the  case. 
Upon  an  exception  by  the  defendant  to  this  ruling,  the  court 
in  banc  merely  say:  "  This  was  sufficiently  favorable  to  the 
defendants."      In    McOrath   v.    New  York   Central    and 
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Hudson  River  Railroad  Company*  recently  decided  and 
not  yet  reported,  the  same  view  is  taken  of  the  effect  of  an 
ordinance  as  did  the  judge  upon  the  trial  in  the  case  last 
cited ;  bnt  the  judgment  in  the  case  did  not  necessarily 
decide  that  point ;  and,  as  before  suggested,  it  must  be 
regarded  as  an  open  question  with  us. 

The  dicta  in  the  several  cases  in  this  court  may  be  referred 
to  the  manner  in  which  in  each  c4se  the  precise  question 
involved  was  made,  rather  than  as  intended,  as  a  committal 
on  the  main  question.  In  Maryland  it  is  held  that,  if  a  rail- 
road company  does  not  conform  to  city  ordinances,  providing 
certain  safeguards  in  the  use  of  its  engines,  it  is  not  in  the 
lawful  pursuit  of  its  business,  and  is  responsible  for  any 
injury  which  it  may  occasion  if  the  party  injured  be  not  in 
fault.  {Baltimore  and  Ohio  Railroad  v.  The  State,  29  Md., 
252.) 

Within  ail  the  cases,  if  the  judge  merely  submitted  the 
ordinance  in  connection  with  the  other  evidence  to  the  jury 
for  their  consideration,  leaving  it  to  them  to  give  such  effect 
to  it  as  bearing  upon  the  question  of  negligence  as  they 
should,  under  all  the  circumstances,  deem  it  entitled  to,  there 
was  clearly  no  error,  and  the  exceptions  to  the  charge  and 
the  comments  of  the  judge  upon  the  subject,  are  untenable. 
Whether  he  did  more  than  this  depends  upon  the  interpreta- 
tion of  the  instructions  given.  If  the  learned  judge  in  his 
comments  to  the  jury  merely  expressed  his  opinion  in  respect 
to  the  question  of  fact  involved,  and  did  not  direct  the  jury 
to  find  in  accordance  with  such  opinion,  but  fairly  left  it  to 
them  to  decide  upon  their  own  judgment,  there  was  no  error. 
A  judge  may,  in  submitting  questions  of  fact  to  a  jury,  give 
his  own  impressions  of  the  effect  of  the  evidence  and  such 
impressions  will  not  be  the  subject  of  an  exception  if  the  jury 
are  given  to  understand  that  they  are  the  judges  who  are  to 
determine  the  facts  upon  their  views  of  the  evidence.  A 
direction  to  the  jury  may  be  the  subject-matter  of  an  excep- 
tion ;  the  expression  of  a  mere  opinion  is  not.    (iT.  Y,  Fire- 
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7nan  Ins.  Go.  v.  Waldeuj  12  J.  R.,  513;  Adams  v.  JRioey  1 
Seld.,  155 ;  Mlia  v.  Leonard,  58  N.  Y.,  288.)  It  cannot  be 
denied  that  the  comments  of  the  learned  judge  upon  the 
effect  of  the  ordinance  in  connection  with  proof  of  the  rate 
of  speed  at  which  the  train  moved,  as  evidence  of  negligence 
on  the  part  of  the  defendant,  was  upon  the  very  verge  of  the 
line  wliich  separates  the  expression  of  a  mere  opinion  from 
an  actual  decision  and  positive  direction.  To  say  the  least, 
the  expressions  of  opinion  were  very  decided,  and,  without 
being  in  terms  a  positive  direction,  were  liable  to  be  misun- 
derstood ;  and,  but  for  the  declaration  at  the  commencement 
and  at  the  close  of  his  connnents  upon  this  branch  of  the 
case,  might  possibly  be  regarded  as  an  instruction  to  the  jury 
that  the  defendant,  bj'  running  the  train  at  a  rate  of  speed  in 
excess  of  that  permitted  by  the  ordinance  was,  ex  necessitate, 
negligent,  and  liable  for  the  injuries  resulting  from  that  act, 
if  the  party  injured  was  without  fault.  But  he  does  not,  in 
terms,  so  declare,  and  direct  the  jury  to  find  the  tact  accord- 
ingly ;  and  at  the  commencement  of  his  remarks  upon  this 
part  of  the  evidence,  he  expressly  says  to  the  jury  that  the 
evidence  was  submitted  to  them,  that  the  company  was  neg- 
ligent; i.  e.y  that  the  evidence  was  legitimate,  as  tending  to 
prove  negligence,  and  was  to  be  considered  by  them.  If  be 
had  intended  to  decide  it  as  matter  of  law  the  evidence 
would  not  have  been  submitted  to  the  jury  for  any  purpose. 
Again,  he  says :  '^  Submitting  this  to  you,  then  as  a  question 
of  fact,  to  be  found  by  you,  I  submit  to  you  that  it  seems 
fair  to  say  that  the  company  has  been  guilty  of  negligence ;  " 
an  expression  of  opinion  and  a  submission  of  the  question 
coming  far  short  of  a  direction.  In  concluding  his  comments 
upon  the  evidence  as  to  the  defendant's  negligence  he,  in 
terms,  expresses  the  opinion  that  the  jury  will  have  no  diffi- 
culty, adding,  however,  as  the  final  proposition,  ^'  though  it  is 
left  as  a  question  of  fact  for  you."  Reading  the  whole  charge 
together,  including  the  isolated  remarks  excepted  to,  it  seems 
very  clear  that  the  judge  did  give  the  jury  to  understand  that 
the  question  of  negligence  on  the  part  of  the  defendant  was 
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submitted  to  them  for  their  docision.  This  being  bo,  and  tlie 
city  ordinance  being  submitted  to  them  with  the  other  evi- 
dence as  bearing  upon  that  question,  but  not  as  cojnclusive, 
there  was  no  error  in  the  parts  of  the  charge  excepted  to ; 
and  it  is  not  necessary  to  decide  or  intimate  as  to  whether 
further  effect  might  or  might  not  have  been  given  to  the 
ordinance,  and  a  violation  of  it  as  affecting  the  civil  rights 
of  parties  injured  bj  such  violation. 

The  judgment  must  be  affirmed. 

All  concur ;  Church,  Ch.  J.,  concurring  in  result. 

Judgment  affirmed. 


Nancy  Cobdbll,  Administratrix,  etc.,  Respondent,  v.  Thb 
Nbw  Yobk  Cbntbal  and  Hudson  Riveb  Railroad  Com- 
pany, Appellant. 

Although  a  highway  crosslDg  a  railroad  track  has  been  regularly  laid  out, 
yetuntU  it  has  been  actually  opened  or  notice  "of  such  laying  out" 
has  been  served  upon  an  officer  of  the  railroad  corporation  named  in 
and  as  required  by  the  act  of  1853  (chap.  62,  Laws  of  1858),  the  duty 
imposed  by  the  general  nulroad  act,  as  amended  in  1854  (§  7,  chap.  282, 
Laws  of  1854),  of  ringing  a  bell  or  sounding  a  whistle  upon  a  train 
approaching  the  crossing,  does  not  attach;  the  highway  is  not  *'  a  trav- 
eled public  road  or  street "  within  the  meaning  of  said  last-mentioned 
act. 

Ordinary  care  and  prudence  may  require  the  giving  of  signals  from  an 
approaching  train,  to  warn  persons  lawfully  upon  the  track,  and  the 
omission  to  do  so  when  so  required  will  subject  the  corporation  to  lia- 
oility  for  injury  caused  by  the  omission ;  but  unless  it  is  at  a  highway 
crossing  in  respect  to  which  the  statutory  duty  exists,  the  omission  to 
give  the  designated  signals  is  not  negligence  as  matter  of  law,  but  the 
question  of  negligence  is  one  of  fact  for  a  jury. 

CordeU  v.  if.  Y.  C.  and  K  R  B,  Co.  (6  Hun,  461)  reversed. 

(Argued  March  24,  1876;  decided  April  4,  1876.) 

Appbal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department  in  favor  of  plaintiff, 
entered  upon  an  order  denying  a  motion  for  a  new  trial,  and 
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directing  a  judgment  upon  a  verdict.  (Reported  below,  6 
Hun,  461.) 

This  action  was  brouglit  to  recover  damages  for  the  death 
of  plaintiff's  intestate,  Christopher  B.  Cordell,  alleged  to 
have  been  caused  by  defendant's  negligence. 

Said  Cordell  was,  on  the  13th  of  August,  1873,  struck  by  a 
locomotive  running  upon  defendant's  road,  and  killed.  The 
place  where  the  accident  happened  had  been,  prior  to  1867,  a 
farm-crossing,  with  gates  on  each  side  of  the  track.  It  was 
included  in  a  highway  regularly  laid  out  in  that  year,  which 
highway  had  been  districted  and  worked  as  a  highway,  and 
was  used  by  a  few  families,  but  the  fences  and  gates  had  not 
been  removed  up  to  the  time  of  the  accident.  Defendant 
had  taken  down  the  fence  and  gate  on  one  side  for  the  pur- 
pose of  laying  a  new  track.  Evidence  was  given  tending  to 
show  the  service  of  notice  of  the  opening  of  the  highway 
upon  defendant's  superintendent,  it  having  been  first  shown 
to  the  treasurer,  and  by  his  directions  handed  to  the  superin- 
tendent. The  notice  was  not  produced.  The  superintendent 
and  treasurer  both  testified  that  they  had  no  recollection  or 
knowledge  of  such  service.  No  bell  was  rung  or  whistle 
sounded  on  the  engine  as  it  approached  the  crossing.   . 

The  court  charged,  among  other  things,  that  as  matter  of 
law,  defendaiH  having  failed  to  ring  the  bell  or  sound  the 
whistle,  as  the  statute  required,  when  crossing  a  public  high* 
way,  it  was  guilty  of  negligence ;  to  which  charge  defend- 
ant's counsel  duly  excepted.  Exceptions  were  ordered  to  be 
heard  at  first  instance  at  General  Term. 

Further  facts  appear  in  the  opinion. 

Samuel  Hand  for  the  appellant.  The  motion  for  a  non- 
suit should  have  been  granted,  because  the  negligence  of 
plaintiff's  intestate  contributed  to  his  death.  (Oorton  v. 
Erie  R.  Co.,  45  N.  Y.,  660;  Barker  v.  Savage,  id.,  191; 
Fordham  v.  Smith,  46  id.,  683 ;  Lowrie  v.  Meeker,  25  id., 
861 ;  Robertson  v.  McManue,  4  Lans.,  380 ;  Seibert  v.  Erie 
R.  Co.,  49  Barb.,  583 ;  Reynolds'  Case,  58  N.  Y.,   248 ; 
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Davia^  Case^  47  id.,  400.)  The  court  erred  in  holding  as 
matter  of  law  that  defendant  was  guilty  of  negligence, 
and  in  charging  that  the  omission  to  ring  the  bell  or  sound 
the  whistle  was  of  itself  conclusive  evidence  of  negligence. 
(3  Stat,  at  Large,  643,  §  7 ;  Conim,  v.  B,  and  W.  B.  B.  Co,^ 
101  Mass.,  201 ;  chap.  140,  Laws  1850,  §§  1,  2,  3,  23.)  The 
duty  of  the  deceased  to  look  and  listen  was  entirely  inde- 
pendent of  defendant's  duty  to  give  the  signals.  {McGrath^a 
Case^  59  N.  T.,  468;  Havens^  Case,  41  id.,  296;  Oonzalei 
Case^  38  id.,  440 ;  Gorton's  Case,  45  id.,  660 ;  Ernst's  Case^ 
89  id.,  9  ;  Wilcox's  Case,  id.,  358.) 

J.  H.  Clute  for  the  respondent.  The  failure  of  defendant 
to  sound  the  whistle  or  ring  the  bell  for  eighty  rods  when 
approaching  the  crossing  was  gross  negligence.  {Tonawanda 
B.  B.  Co.  V.  Hunger,  5  Den.,  267 ;  4  N.  Y.,  349 ;  Gorton  v. 
Erie  B.  Co.,  45  id.,  660.)  The  question  of  contributory 
negligence  on  the  part  of  the  deceased  was  properly  left  to 
the  jury.  {Baxter  v.  T.  a/iid  B.  B.  B.  Co.,  41  N.  T.,  502 ; 
Warner  v.  If.  Y.  C.  amd  H.  B.  B.  B.  Co.,  44  id.,  465 ; 
Davis  V.  N.  T.  C.  and  11.  B.  B.  B.  Co.,  47  id.,  400.)  The 
deceased  was  bound  to  exercise  ordinary  care  and  precaution. 
(45  N.  T.,  665 ;  28  id.,  451 ;  Weber  v.  N.  T.  C.  and  H.  B. 
B.  B.  Co.,  58  id.,  456 ;  Davis  v.  N.  Y.  C.  and  H.  B.  B.  B. 
Co.,  47  id.,  400.) 

Andrews,  J.  The  judge  charged  the  jury  that  the  railroad 
company  having  omitted  to  ring  the  bell  or  sound  the  whistle 
before  reaching  the  crossing,  where  the  plaintiff's  intestate 
was  killed,  was  as  matter  of  law  guilty  of  negligence.  This 
charge  can  only  be  justified  upon  the  assumption  that  the 
crossing  was  a  "  traveled  public  road  "  within  the  meaning 
of  the  general  railroad  act,  as  amended  by  chapter  282  of  the 
Laws  of  1854,  the  seventh  section  of  which  makes  it  the  duty 
of  a  railroad  company  to  ring  a  bell  or  sound  a  whistle  at 
least  eighty  rods  before  crossing  a  traveled  pnblic  road  or 
street,  and  subjects  the  corporation  to  a  fine  for  a  neglect  to 
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comply  with  this  provision  of  the  act,  and  makes  it  liable  for 
all  damages  which  shall  be  sustained  by  any  person  by  reason 
of  such  neglect.  If  the  crossing  where  the  plaintiff's  intestate 
was  killed  was  a  highway,  in  respect  to  which  the  absolute 
duty  to  ring  the  beU  or  sound  the  whistle  existed,  the  charge  is 
not  subject  to  objection.  The  jud^  not  did  intend  to  charge 
that  the  right  to  recover  in  the  action  was  established  on 
proving  simply  the  neglect  by  the  defendant  of  the  statutory 
duty,  but  that  the  omission  to  give  the  signals  at  this  crossings 
which  he  also  held  and  charged  as  matter  of  law,  was  a  high- 
way at  which  the  company  was  bound  to  give  them,  con- 
stituted negligence  which  subjected  the  defendant  to  liability 
for  damages  if  the  death  of  the  plaintiff's  intestate  was  caused 
thereby.  The  correctness  of  the  charge,  that  the  omission  by 
a  railroad  corporation  to  ring  the  bell  or  sound  the  whistle, 
when  the  statute  I^equires  it  to  be  done,  is  legal  negligence, 
is  supported  by  authority.  {Renwick  v.  N,  Y.  (7.  li.  R,  Co.j 
36  N.  Y.,  132 ;  Gorton  v.  Erie  Railway  Co.,  46  id.,  660.) 
But  unless  the  crossing  was  a  highway  in  respect  to  which 
the  statutory  duty  existed,  the  omission  to  give  the  signals 
was  not  as  matter  of  law  negligence.  It  was  and  is  the  duty 
of  a  railroad  company  to  use  due  care  at  all  times  in  r^mning 
and  managing  its  trains,  which  it  owes  alike,  though  it  may 
be  in  different  degree,  to  passengers  and  persons  rightfully 
upon  its  track,  and  ordinary  care  and  prudence  may  require 
the  giving  of  signals  from  the  train  to  warn  persons  upon  the 
track  in  danger  of  being  injured  by  it,  although  there  is  no 
public  highway  at  the  place,  and  the  omission  to  give  the 
warning,  if  the  jury  should  find  that  due  care  and  caution 
reqpired  that  it  should  be  given,  would  subject  the  corpora- 
tion to  liability  for  injury  caused  by  the  omission.  But  it 
would  be  error  in  such  a  case  for  the  judge  to  charge  that  in 
law  such  omission  was  negligence.  It  would  be  for  the  jury 
to  determine  the  question  as  one  of  fact  under  all  the  circum- 
stances proved. 

The  judge,  as  has  been  stated,  charged  the  jury  in  substance 
that  the  crossing  where  the  deceased  was  killed  was  a  high- 


1876.]         CoBDBLL  V.  K  Y.  C.  &  H.  R.  R.  R.  Co.  539 


Opinion  of  the  Court,  per  Andrews,  J. 


way  at  wliich  they  were  bound  to  give  the  signals,  or  in  other 
words,  that  it  was  a  place  in  respect  to  which  the  absolute 
legal  duty  imposed  by  the  statute  existed.  If  the  judge  waa 
in  error  upon  this  point  the  judgment  must  be  reversed,  and 
the  consideration  of  the  other  questions  in  the  case  will 
become  unnecessary.  This  crossing,  prior  to  1867,  was  an 
ordinary  farm  crossing,  and  gates  were  maintained  on  each 
side.  In  that  year  it  was  included  in  a  highway  laid  out  by 
the  commissioners  of  highways  of  the  town  of  Watervliet, 
in  conformity  with  the  statute.  But  so  far  as  appears,  nothing 
was  done  in  respect  to  opening  the  highway  by  removing 
fences  or  gates  up  to  the  time  of  this  accident,  except  that  the 
defendant,  for  the  purpose  of  widening  its  track,  had,  a  short 
time  before  the  accident,  temporarily  removed  the  fence  ou 
one  side  of  the  roadway.  The  fence  and  gate  on  the  other 
side  were  maintained  as  before  the  highway  was  laid  out.  It 
WBs  shown  that  the  highway  had  been  districted,  and  that  the 
defendant  paid  a  road  tax  before  and  after  the  occurrence  in 
question,  and  laid  down  plank  at  the  crossing  after  the  high- 
way was  laid  out,  but  it  appeared  that  this  had  also  been 
done  before  that  time.  The  road  was  used  by  a  few  families 
residing  upon  it,  but  the  company  had  not  before  the  accident 
treated  it  as  an  ordinary  highway,  and  had  not  rung  the  bell 
or  sounded  the  whistle  at  the  crossing.  There  was  no  defect 
in  the  proceedings  in  laying  out  the  highway.  The  damages 
to  land  owners  were  paid  or  released,  and  it  became  a  legal 
highway,  subject,  however,  to  the  provision  of  the  act  chap- 
ter 62  of  the  Laws  of  1853,  "  to  regulate  the  construction  of 
roads  and  streets  across  railroad  tracks,"  the  first  section  of 
which  provides  that  no  street  or  highway  laid  out  by-  the 
authorities  of  any  city,  village  or  town  over  a  railroad  track, 
"  shall  be  actually  opened  for  use  until  thirty  days  after  notice 
of  such  laying  out  has  been  personally  served  upon  the 
president,  vice-president,  treasurer  or  a  director  of  a  corpo- 
ration." 

It  was  assumed  on  the  trial,  and  it  is  doubtless  the  true 
construction  of  this  statute,  considered  in  connection  with  the 
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general  railroad  law  and  the  provision  of  the  general  highway 
act,  that  until  a  highway  which  has  been  laid  out  across  a 
railroad  track  has  been  actually  opened,  or  notice  has  been 
given  as  required  by  the  act  of  1853,  the  duty  to  give  the 
statutory  signals  by  the  company  does  not  attach.  Such  a 
crossing  is  not  a  "  traveled  public  road  "  within  the  meaning 
of  the  general  railroad  law.  Evidence  was  given  on  the  part 
of  the  plaintiff  tending  to  show  that  the  notice  had  been 
given,  but  the  notice  was  not  produced,  and  the  evidence 
upon  which  the  plaintiff  relied  to  establish  it  was  not  conclu- 
sive in  its  character.  The  superintendent  and  treasurer  of 
the  defendant  upon  whom  it  was  claimed  the  notice  had  been 
served,  testified  that  they  had  no  knowledge  or  recollection 
of  such  service,  and  the  evidence  on  the  part  of  the  plaintiff 
of  the  fact  was  fairly  subject  to  observation  and  criticism, 
although  we  do  not  mean  to  say  that  if  the  jury  had  found 
that  notice  had  been  served,  the  finding  would  not  have  been 
justified.  But  whether  the  notice  had  been  served,  ought  to 
have  been  submitted  to  the  jury  as  a  question  of  fact,  upon 
the  whole  evidence,  and  the  judge  in  withholding  it  from 
their  consideration,  and  deciding  as  a  question  of  law  that 
the  crossing  was  a  highway,  in  respect  to  which  the  statutory 
duty  to  give  the  designated  signals  was  imposed  upon  the 
defendant,  committed  an  error  for  which  the  judgment  should 
be  reversed. 

All  concur,  except  Allbn,  J.,  not  voting. 

Judgment  reversed. 
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The  People  ex  rel.  The  Pacific  Mail  Steamship   Com-  i^s 

PANT,  Appellants,  v.  The  Commissioners  of  Taxes  and 
Assessments  for  the  City  and  County  of  New  York, 
Respondents. 

As  to  whether,  under  the  statutes  of  this  State,  there  is  any  other  method 
of  taxation  of  a  corporation  than  by  assessing  its  capital  stock  at  its 
actual  value,  without  regard  to  the  ntus  of  the  property,  qwxrre. 

Assuming  that  the  personal  property  of  a  corporation  located  outside  of 
the  State  is  in  any  event  entitled  to  exemption  from  taxation,  a  tem- 
porary absence  is  not  sufficient  to  create  the  exemption:  but  the  change 
of  location  must  be  permanent,  positive  and  unequivocal. 

The  fact  that  a  steamship  company,  located  for  the  purposes  of  taxation 
within  this  State,  has  invested  a  portion  of  its  assets  in  steamships 
owned  by  and  being  built  |or  it  outside  of  the  State,  does  not  exempt  it 
from  taxation  upon  such  vessels. 

In  an  affidavit  presented  to  the  commissioners  of  taxes  and  assessment  for 
the  city  and  county  of  New  York,  for  the  purpose  of  claiming  exemp- 
tion from  taxation  upon  vessels  so  being  constructed,  the  value  of  the 
vessels  was  not  shown,  but  simply  the  amounts  paid  upon  account 
thereof  to  the  contractors.  HdA,  that  the  affidavit  was  fatally  defect- 
ive; that,  if  entitled  to  an  exemption,  the  actual  value  should  have  been 
shown  affirmatively  and  clearly. 

(Argued  March  24,  1876;  decided  April  4, 1876.) 

Appeal  from  judgment  of  the  General  Terra  of  the  Supreme 
Court  in  the  first  judicial  department  modifying  an  assess- 
ment made  by  the  commissioners  of  taxes  and  assessment  of 
the  city  and  county  of  New  York  upon  relators'  capital  stock 
and  affirming  the  same  as  modified,  which  assessment  was 
brought  up  for  review  by  certiorari.  (Reported  below,  5 
Hun,  200.) 

The  said  commissioners  originally  assessed  relator  at 
$20,000,000.  The  assessment  was  objected  to,  and  application 
made  for  a  correction  upon  an  affidavit  of  the  vice-president 
of  the  relator,  with  schedules  attached.  The  commissioners 
reduced  the  assessment  to  $5,749,518,  which  they  ascertained 
by  fixing  the  actual  value  of  the  capital  of  the  company  at 
$14,850,526.49  and  deducting  therefrom  the  value  of  the 
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company's  real  estate,  its  own  stock  held  by  it,  certain  vessels 
not  registered  in  the  port  of  New  York,  and  other  personal 
property  permanently  located  elsewhere.  The  relator  objected 
to  the  corrected  assessment :  First.  That  the  commissioners 
should  have  also  deducted  the  amount  of  stock  owned  by 
relator  of  the  California  Dry  Dock  Company,  a  foreign  cor- 
poration. Second.  That  they  should  have  deducted  the  value 
of  the  sums  paid  on  account  of  certain  steamships  in  the  pro- 
cess of  construction  outside  of  the  State. 

The  statement  in  the  affidavit  in  reference  to  the  second 
objection  was  as  follows : 

"  That  another  large  portion  of  such  personal  property  con- 
sists of  steamships  in  process  of  construction,  all  of  which,  on 
the  said  first  day  of  January,  1874,  were  being  constructed 
outside  of  the  State  of  New  York,  under  contracts  with  the 
builders  thereof,  by  which  it  is  stipulated  that  the  title  to 
said  vessels  and  the  ownership  of  the  same  shall  vest  in  the 
said  Pacific  Mail  Steamship  Company  as  fast  as  the  building 
of  said  vessels  respectively  progresses,  and  that  schedule  F 
contains  a  description  of  said  steamships,  and  shows  the  actual 
sums  of  money  which  have  been  paid  by  the  said  company  on 
account  of  the  same  respectively,  prior  to  January  1, 1874." 

Schedule  F  simply  gave  the  names  of  the  steamships  so 
being  constructed,  with  the  amount  of  money  paid  on  each. 

The  General  Term  allowed  the  first  objection,  and  directed 
the  value  of  the   capital  stock  of  said  corporation  to  be 

deducted,  and  the  assessment  was  so  modified. 

* 

Coles  Morris  for  the  appellants.  With  regard  to  the 
exemption  from  taxation  of  personal  property  out  of  the  State, 
there  is  no  difference  between  individuals  and  corporations. 
{People  ex  rel.  Bk,  of  Cornm.  v.  Comrs.  of  TdxeSy  23  N.  Y., 
192,  223 ;  People  ex  rel.  Pac.  S.  8.  Go.  v.  Comrs.  of  Taxes, 
1  T.  &  C,  611.)  The  relator  was  not  liable  to  be  taxed  on 
the  steamships  permanently  located  on  the  Pacific  coast. 
{People  ex  rel.  P.  M.  8.  8.  Co.  v.  Comrs.  of  Taxes,  58  N.  Y., 
242 ;  8tate  Tax  on  Foreign-held  Bonds,  15  Wal,  800,  319 ; 
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a.  R.  Co,  V.  Jackson^  7  id.,     ;  McGuUoch  v.  State  of  Ma/ry- 
land,  4  id.,  317, 429 ;   U.  S.  v.  Rice,  4  Wheat,  246.) 

Jamee  O.  Carter  for  the  respondents.  The  general  scheme 
of  taxation  in  respect  of  the  property  of  corporations  other 
than  real  does  not  look  to  any  valuation  of  their  property  as 
such,  or  where  it  might  be  situated,  or  take  account  of  their 
debts  in  determining  the  amount  on  which  they  should  be 
taxed.  {Bk.  of  Utica  v.  City  of  Utica,  4  Paige,  399 ;  People 
V.  Supra,  of  Niaga/ra,  4  Hill,  20;  Oswego  Starch  Factory  v. 
Dolloway,  21  N.  T.,  449;  People  ex  rel.  Bk,  ofOomm.  v. 
Comrs.  of  Taasee,  40  Barb.,  334 ;  2  Black,  620 ;  People  ex  rel. 
Cit.  G.  Z.  Co.  V.  Bd.  of  Assre.  of  Bklyn.,  39  N.  Y.,  81.) 
The  relators  failed  to  make  out  a  case  for  exemption  in 
respect  to  the  steamers  in  process  of  construction  outside  of 
the  State.  {People  ex  rel.  P.  M.  S.  S.  Co.  v.  Comrs.,  68  N. 
Y.,  242.) 

MiLLBB,  J.  It  is  claimed  that  the  appellants  wore 
exempted  from  taxation  upon  certain  steamships  belonging 
to  them,  which  were  in  the  process  of  constniction  outside 
of  the  State  of  New  York.  The  relators  were  bound  to  make 
out  a  case,  and  without  considering  the  suflSciency  of  the 
other  facts  stated  in  the  aflSdavit  presented  to  the  commis- 
sioners, there  is  one  fatal  defect  which  cannot  be  obviated, 
and  that  is  that  they  did  not  show  the  value  of  the  steamers 
which  it  was  alleged  were  in  the  course  of  being  built  by  or 
on  the  behalf  of  the  company  beyond  the  jurisdiction  of  the 
State.  Proof  that  money  had  been  paid  on  account  of  the 
same  to  the  contractors,  which  was  all  that  the  affidavit 
showed,  was  not  evidence  of  their  real  and  actual  value  or 
sufficient  to  establish  that  fact.  This  should  have  been  proved 
affirmatively  and  clearly,  and  it  should  have  been  shown 
by  other  and  satisfactory  evidence  that  this  money  had 
been  actually  used  and  expended  in  the  building  of  the  steam- 
ships. For  any  thing  which  is  made  to  appear  from  the  affida- 
vit or  otherwise,  the  money  may  have  been  paid  in  advance, 
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and  at  the  time  may  not  have  been  applied  for  the  purposes 
claimed.  There  was  most  manifestly  a  deficiency  in  the 
proof  which,  of  itself,  would  have  justified  the  conclusion  at 
which  the  commissioners  arrived,  that  no  exemption  was 
made  out. 

But  aside  from  the  reason  stated  there  is,  we  think,  another 
insuperable  difficulty  in  the  way  of  sustaining  the  exemption 
claimed,  and  that  is  that  the  situs  of  the  vessels  alleged  to 
have  been  building  outside  of  the  State  was  by  no  means 
fixed  so  as  to  authorize  the  conclusion  that  they  were  beyond 
the  jurisdiction  of  the  State  of  New  York,  so  as  to  be 
exempted  from  the  reach  of  taxation  there.  A  temporary 
absence  from  this  State  would  not,  of  itself,  be  sufficient  for 
such  a  purpose ;  for,  if  this  was  so,  then  a  casual  change  of 
the  locality  of  personal  property  would  relieve  it  from  the 
operation  of  the  assessment  laws.  Assuming  that  the  per- 
sonal property  of  an  incorporation  which  is  located  abroad 
or  outside  of  the  State,  is  at  all  entitled  to  exemption,  the 
change  should  be  permanent,  positive  and  unequivocal. 
If  such  an  exemption  can  be  upheld  at  all,  it  cannot  be  sus- 
tained where  the  change  is  only  for  a  season,  uncertain  and 
vacillating,  and  merely  consists  in  the  building  of  vessels 
which  are  owned  by  an  incorporation  which  has  a  location 
for  the  purposes  of  taxation  within  the  State. 

We  deem  it  proper  to  say  we  do  not  intend  to  inti- 
mate, that  under  the  statutes  of  this  State,  there  is  any 
other  mode  of  taxation  of  a  corporation  than  by  assessing  the 
capital  stock  at  its  actual  value,  without  regard  to  the  situs 
of  its  property. 

It  follows  from  the  views  expressed  that  the  judgment  of 
the  General  Term  was  right  and  must  be  affirmed,  with 
costs. 

All  concur. 

Judgment  affirmed. 
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Frsdbbiok  B.   Swift,  Respondent,  v.   John    S.    Proutt, 

Appellant. 

A  right  to  set  off  a  Judgment  in  favor  of  A.  against  B.,  against  a  judg- 
ment in  favor  of  B.  against  A.,  cannot  be  asserted  by  motion  on  behalf 
of  A.,  where  it  appears  that  before  B/s  judgment  was  obtained  he 
assigned  his  claim  to  a  third  person.  If  A  has  any  equities  they  can 
only  be  enforced  by  action,  not  by  motion. 

As  to  whether  an  order  denying  a  motion  to  set  off  one  judgment  against 
another  is  reviewable  here,  qiutre. 

(Argued  March  38,  1876;  decided  April  4,  1876.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department  reversing  an  order 
granting  a  motion  on  the  part  of  defendant  to  set  off  a  judg- 
ment in  his  favor  against  the  plaintiff  herein,  obtained  prior 
to  the  rendering  of  judgment  herein  against  the  judgment 
obtained  herein  by  the  latter  against  the  former.  (Beported 
below,  6  Hun,  94.) 

It  appeared  by  the  opposing  papers  that,  prior  to  the  ren- 
dering of  judgment  herein,  plaintiff  assigned  his  claim  to  one 
Burt,  his  attorney  in  the  action,  and  after  the  iudgment  was 
perfected  assigned  the  judgment  to  said  Burt. 

Dams  <b  Lyon  for  the  appellant.  This  court  has  power  to 
set  off  a  judgment  of  another  court  against  one  obtained  in  this 
court-  {Stacy  v.  Patten^  3  Wend.,  831 ;  Harris  v.  Palmer^  5 
Barb.,  105 ;  Ross  v.  Sioks^  11  id.,  481 ;  OooJce  v.  Smithy  7 
Hill,  186;  People  v.  N,  T.  G.  P.,  13  Wend.,  652.)  The 
fact  that  the  judgment  had  been  assigned  to  a  third  person 
did  not  defeat  defendant's  right  to  set  off  the  judgment  held 
against  plaintiff.  {People  em  rel.  Ma/nning  v.  N.  T.  G.  P., 
13  Wend->  650 ;  NiooU  v.  NicM,  16  id.,  446 ;  17  Abb.,  146 ; 
9  id.^  14,  370 ;  2  Rob.,  670 ;  2  Duer,  684 ;  5  How.,  339.) 

f/.  jE  Oa/ry  for  the   respondent.     Defendant's  judgment 

could  not  be  set  off  against  plaintiff,  because  the  latter  had 

assigned  his  judgment.     {Prouiy  v.   Rice^  51  N.  Y.,  594 ; 

Firmenich  v.  Bovee,  1  Hun,  532 ;  2  R.  S.,  §§  354,  12 ;  4  Hill, 
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559 ;  Mont,  on  Set-off,  23.)  Plaintiff's  attorney  had  a  lien 
on  his  judgment  for  his  costs  and  disbursements,  which  would 
be  protected  against  any  right  of  set-off.  (1  Paige,  622  ;  4 
id.,  677;  11  Abb.,  66-69;  9  id.,  366;  9  How.,  16;  18  N.  T., 
368 ;  1  Hun,  532 ;  Perry  v.  Chester,  53  N.  T.,  240 ;  Mar- 
shall  V.  Meechy  51  id.,  143 ;  Rooney  v.  Second  Ave.  R.  R. 
Co.y  18  id.,  368 ;  4  Hill,  557 ;  Ward  v.  &yme,  6  How.  Pr., 
16 ;  Hovey  v.  Rxch.  Tip  Pencil  Co.,  14  Abb.,  66 ;  Ward  v. 
Woodworth,  1  E.  D.  S.,  598 ;  MoOregor  v.  Omnstock,  88  N. 
T.,  240 ;  Wait's  Pr.,  245,  246  ;  3  id.,  542,  543 ;  Resquin  v. 
KnwTc.  Stage  Co.,  12  Abb.,  324;  Fitch  v.  Gardner,  2  Keyes, 
516;  Adams  v.  Ft.  Plain  Bk.,  23  How.  Pr.,  45;  Smith  y. 
Lowden,  1  Sandf.,  696 ;  Oihon  v.  Fryatt,  2  id.,  637.) 

Allen,  J.  At  the  time  of  the  assignment  of  the  claim 
of  Swift  to  Burt  it  was  not  in  judgment,  and  therefore  not 
the  subject  of  a  set-off  against  the  judgment  of  Prouty 
against  the  assignor  upon  summary  application  to  the  court 
The  assignee  of  the  Swift  claim  took  it  subject  only  to  such 
equities  in  favor  of  Prouty  as  existed  at  the  time  of  the 
assignment ;  and  as  there  was  then  no  right  of  set-off,  upon 
motion  the  application  was  properly  denied.  When  the  jndg- 
ment  was  perfected  the  claim  was  then,  for  the  first  time,  the 
subject  of  a  aet-off,  and  could  then  only  be  set  off  by  motion 
as  the  property  of  Smith.  But  he  had  parted  with  his  right, 
and  if  Prouty  had  any  equities,  they  could  only  be  enforced 
by  action,  and  could  not  be  asserted  by  motion.  This  was 
decided  in  Graves  v.  Woodbury  (4  Hill,  559),  and  reaffirmed 
in  Spencer  v.  Ba/rber  (5  id.,  568) ;  Peckham  v.  Barcalow  (H. 
&  Den.,  112^  and  Qay  v.  Oay  (10  Paige,  369).  It  may  be 
questionable  whether  on  applications  of  this  character, 
addressed  to  the  discretion  of  the  court,  the  order  is  appeal- 
able, but  without  considering  that  question,  it  may  be  affirmed 
upon  the  authorities  cited. 

The  order  must  be  affirmed. 

All  concur. 

Order  affirmed. 
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In  thb  Matter  of  thb  Application  of  thb  City  of  Buffalo 
FOB  THE  Appointment  of  Commissionbss  to  Appraise  cer- 
tain Lands  proposed  to  be  taken  for  Extending  the 
Hain  and  Hamburgh  Street  Canal. 

Under  the  provision  of  the  charter  of  the  city  of  Buffalo  (chap.  510, 
Laws  of  1870),  authorizing  the  city  to  take  the  fee  of  lands  for  corpo- 
reie  purposes,  proceedings  were  instituted  to  take  lands  of  a  railroad 
company,  in  accordance  with  a  resolution  of  the  common  council. 
Upon  appeal  from  an  order  appointing  commissioners,  the  General 
Term  held  that  the  court  at  Special  Term  '*  had  no  authority  to  inquire 
into  any  thing  except  the  mere  regularity  of  the  proceediugs  and  as  to 
who  should  be  commissioners.''  Beld^  error;  that  a  legal  question  was 
presented,  i,  «. ,  as  to  whether,  under  the  grant  of  power  contained  in 
the  charter,  the  city  was  authorized  to  appropriate  the  fee  of  lands  held 
by  a  railroad  company,  for  public  use,  and  acquired  by  the  exer- 
cise of  the  right  of  eminent  domain,  which  question  the  court  hearing 
the  application  necessarily  had  the  power  to  decide. 

As  to  whether  the  charter  confers  the  power  to  make  such  an  appropria- 
tion, qtiore. 

(Ajgaed  March  88, 1876;  decided  April  4,  1876.) 

These  were  appeals  by  the  Lake  Shore  and  Michigan 
Southern  Bailroad  Company,  the  New  York  Central  and 
Hudson  River  Railroad  Company,  the  BuflFalo,  New  York 
and  Erie  Railroad  Company,  and  tlie  Erie  Railway  Com- 
pany, from  an  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  Buffalo  affirming  an  order  of  Special 
Term  appointing  commissioners  to  appraise  lands  of  the 
appellants  proposed  to  be  taken  in  pursuance  of  a  resolution 
of  the  common  council,  for  the  purpose  of  extending  thereon 
the  Main  and  Hamburgh  street  canal.  The  facts  as  regards 
the  lands  of  the  Lake  Shore  and  Michigan  Southern  Railroad 
Company  are  sufficiently  stated  in  the  opinion,  and  they  were 
similar  in  the  other  cases. 

A.  P.  Zoning  and  £.  O.  Sprague  for  the  appellants.  The 
Oeneral  Term  erred  in  refusing  to  consider  the  question 
whether  the  common  council  of  Buffalo  had  the  power  to 
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condemn  the  lands  in  question.  (Laws  1870,  chap.  519,  title 
8 ;  Han.  F.  Ins.  Co.  v.  Tomlinson,  68  N.  Y.,  215 ;  J}/'.  Y.  G. 
cmd  H.  JR.  R.  R.  Co.  v.  Cunningham^  13  Alb.  L.  J.,  145 ; 
In  re  R.  and  S.  R.  R.  Co.  v.  Davis,  43  N.  Y.,  137,  147.) 

Frank  R.  Perkins  for  the  respondent.  The  court  had 
only  authority  to  inquire  whether  all  the  steps  required  by 
the  statute  had  been  taken,  and  as  to  who  should  be  commis- 
sioners. {Embury  v.  Gonno?*,  3  N.  Y.,  511.)  A  mere  ques- 
tion of  regularity  is  not  appealable  to  this  court.  {Ki/iig  v. 
Mayor,  36  N.  Y.,  182;  N.  T.  C.  R.  R.  Co.  v.  Marvin,  11 
id.,  276 ;  In  re  BroadAoay,  49  id.,  150.) 

Akdbews,  J.  Section  1,  title  8  of  the  charter  of  the  city 
of  Buffalo  (Laws  of  1870,  chapter  519)  declares  that  the  city 
''shall  have  power  to  take  lands  for  public  buildings,  for 
parks,  public  grounds,  squares,  streets,  alleys,  fountains, 
canals,  basins,  slips  and  other  public  waters,  and  for  any 
other  corporate  purpose  or  object."  The  subsequent  sections 
of  the  title  prescribe  the  proceedings  to  be  taken  to  acquire 
the  title  to  lands  which  the  common  council  shall  determine 
to  take,  for  any  of  tlie  purposes  mentioned  in  the  first  sec- 
tion, and  for  the  appointment  of  commissioners  to  ascertain 
the  compensation  to  be  made  to  the  owners  of  the  lands  taken. 
The  commissioners  are  to  be  appointed  by  a  court  of  record 
upon  the  application  of  the  city  attorney,  upon  notice  to  the 
parties  interested,  and  the  city  is  required,  within  one  year 
after  the  confirmation  of  the  report  of  the  commissioners,  to 
pay,  to  the  persons  to  whom  compensation  shall  have  been 
awarded,  the  compensation  awarded  to  them  respectively. 
The  eighteenth  section  declares  that  ''  upon  making  to  the 
respective  persons  the  compensation  awarded  to  them,  or 
pay  the  same  into  court,  the  fee  of  the  lands  shall  vest  in  the 
city." 

Under  this  statute  the  city  of  Buffalo  instituted  proceed- 
ings to  take  lands  for  the  extension  of  the  Main  and  Ham- 
burgh Street  canal,  from  its  present  terminus  at  Hamburgh 
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street  to  the  fiaffitlo  river,  and  the  land  proposed  to  be  taken 
was  a  strip  abont  two  miles  long  and  sixty  feet  wide.  A  part 
of  the  land  sought  to  be  taken  was  occupied  by  the  Lake 
Shore  and  Michigan  Southern  Railway  Company,  a  corpora- 
tion which  has  succeeded  to  the  rights  of  the  Buffalo  and 
State  Line  Railroad  Company,  and  which  latter  company 
had  acquired  it  by  condemnation  under  the  provisions  of 
the  general  railroad  act.  The  company  has  constructed 
upon  the  land,  and  were  using  several  tracks,  turnouts 
and  switches,  over  which  numerous  trains  passed  daily. 
Upon  the  application  for  the  appointment  of  commissioners 
these  facts  appeared,  and  affidavits  were  presented  to  the 
court  on  the  part  of  the  company,  tending  to  show  that  it 
would  sustain  great  injury  if  the  land  should  be  taken  for  the 
proposed  canal,  and  these  were  met  by  counter  affidavits  on 
the  part  of  the  city,  showing  among  other  things  that  the 
tracks  could  be  carried  over  the  canal  on  bridges,  without  pro- 
ducing serious  inconvenience  to  the  company.  Upon  this 
state  of  facts,  an  important  legal  question  was  presented  to 
the  court,  which  is  not  free  from  serious  difficulty,  viz., 
whether,  under  the  general  grant  of  power  contained  in  the 
charter,  the  city  was  authorized  to  appropriate  for  the  pur- 
pose of  the  canal,  the  fee  of  lands  held  by  the  company  under 
the  statutes  of  the  State,  also  for  a  public  use,  and  acquired 
through  the  exercise  of  the  right  of  eminent  domain. 

The  question  is  one  of  statutory  construction ;  whether  the 
power  given  by  the  charter  is  to  be  construed  as  authorizing 
this  proceeding  in  respect  to  lands  so  situated.  The  charter 
contemplates  not  the  appropriation  of  the  use  simply  of  the 
lands  taken  underwit,  but  the  taking  of  the  fee,  divesting  all 
existing  titles  and  interests,  and  vesting  in  the  city  upon  com- 
pensation made,  an  absolute  and  unqualified  title.  This 
question  the  court  hearing  the  application  necessarily  had 
the  power  to  decide.  If  the  case  presented  was  not  within 
the  law,  commissioners  could  not  legally  be  appointed. 
Assuming  that  the  court  could  not  review  the  judgment  of 
the  common  council  as  to  the  necessity  for  taking  the  lands, 
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or  their  discretion  in  determining  upon  the  plan  or  extent  of 
the  improvement,  it  had  power  to  inquire  and  decide  whether 
it  conld  act  at  all  apon  the  application.  The  learned  jadge  at 
Special  Term  did  consider  the  question,  and  in  an  elaborate 
opinion  held  that  the  charter  conferred  the  power  claimed  by 
the  city  to  take  the  lands  of  the  company  for  the  improve- 
ment, and  made  an  order  appointing  commissioners.  The 
company  appealed  from  the  order  to  the  General  Term,  and 
that  court  affirmed  it  without  considering  the  question  decided 
at  the  Speical  Term,  on  the  ground  that  the  judge  at  Special 
Term  **  had' no  authority  to  inquire  into  any  thing  except  the 
mere  regularity  of  the  proceedings,  and  as  to  who  should  be 
commissioners." 

In  this  the  court  were  in  error.  The  General  Term  has 
not  considered  the  question  now  presented,  but  declined  to 
pass  upon  it,  upon  an  erroneous  construction  of  the  power  of 
the  Special  Term,  and  of  its  own  power  as  a  court  of  review. 
The  case  should  be  remitted  to  the  General  Term,  to  the  end 
that  this  question  may  he  there  considered  and  decided.  We 
express  no  opinion  upon  it.  We  cannot  properly  do  so  in  the 
present  position  of  the  case. 

The  same  disposition  is  made  of  the  appeals  by  the  other 
appellants.  The  New  York  Central  and  Hudson  River  Rail- 
road Company,  Erie  Railway  Company,  and  Boston,  New 
York  and  Erie  Railroad  Company. 

All  concur. 

Order  reversed,  and  case  remitted. 


nl  ml     Seth  W.  Hale,  Appellant,  v.  Thb  Omaha  National  Bank. 
64   i^-'  Eespondent. 

163    430; 

As  to  whether  an  action  can  be  maintained  by  one  claiming  a  prior  equit- 
able lien  apon  personal  property  against  a  subsequent  mortgagee  ui)on 
the  ground  that  defendant  has  so  conducted  himself  in  the  exercise  of 
his  legal  right  of  sale  as  unnecessarily  to  reduce  the  value  of  plaintiff*8 
lien,  quare. 
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Such  an  action  cannot  be  maintained  where  it  appears  that  defendant  did 
nothing  but  exercise  his  legal  right  to  foreclose  his  mortgage  and  seU 
the  interest  of  the  mortgagor  in  the  property. 

Plaintiff's  complaint  alleged,  in  substance,  that  he  had  an  equitable  lien 
upon  certain  personal  property,  which  property  defendant  wrongfully 
sold  and  converted  to  its  own  use,  thereby  depriving  plaintiff  of  hislien. 
It  appeared  that  the  property  was  taken  and  sold  by  defendant  under 
and  by  virtue  of  certain  chattel  mortgages  thereon.  It  did  not  appear 
that  the  property  was  sold  in  parcels  or  was  scattered  or  dissipated,  or 
that  it  was  sold  to  a  bona  fide  purchaser  without  notice  of  plaintiff's 
lien,  or  that  the  property  was  sold  in  hostility  to  plaintiff's  rights.  It 
did  appear  that  the  property  was  sold  for  its  full  value,  but  that  only  the 
rights  and  interests  of  the  mortgagors  and  of  defendant  were  sold. 
Held,  that  the  fact  that  the  property  was  sold  for  full  value  was  insuffi- 
cient to  establish  that  the  sale  was  hostile  to  plaintiff,  and  was  not 
inconsistent  with  his  right  to  enforce  his  lien;  and  that  a  cause  of  action 
for  an  injury  to  plaintiff's  lien  was  not  established. 

(Argued  March  20, 1876;  decided  April  4,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York  affirming  a  judgment  in  favor 
of  defendant,  entered  upon  a  decision  of  the  court  at  Special 
Term.     (Keported  below,  7  J.  &  S.,  207.) 

The  complaint  in  this  action  contained  two  counts.  The 
first  alleged,  in  substance,  that  the  firm  of  Cozzens  &  Co., 
of  Omaha,  Nebraska,  leased  of  "  The  Credit  Foncier  of 
America "  certain  hotel  property  in  said  city  of  Omaha  for 
the  term  of  five  years  by  lease  dated  June  22,  1867,  which 
lease,  afler  specifying  the  amount  of  rent  and  the  terms  of 
payment,  contained  this  clause :  "And  a  lien  to  be  given  by 
said  lessees  to  said  lessors  to  secure  the  payment  thereof,  as 
hereinbefore  stipulated,  on  all  the  furniture,  which  shall  be 
placed  in  said  hotel  by  said  lessees ;"  that  the  lessees  took 
possession  and  furnished  the  hotel,  and  kept  it  until  Novem- 
ber 1, 1868,  when  they  abandoned  it ;  that  the  lessors  assigned 
the  lease  and  all  its  interest  in  and  to  the  rents  due  and  to 
become  due  to  plaintiff;  that  on  the  1st  May,  1868,  defend- 
ant took  possession  of  the  furniture,  sold  the  same,  and 
wrongfully  converted  the  same  and  the  money  realized  from 
the  sale,  which  it  refused  to  pay  over  on  demand  ;  that,  by 
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Biich  wrongful  converaion,  plaintiff  was  unable  to  make  or 
enforce  his  lien.  The  second  count  alleged  that  defendant 
wrongfully  took  possession  of  said  furniture,  upon  which  it 
well  knew  plaintiff  had  a  good  and  valid  prior  lien,  without 
plaintiff's  consent,  and  in  violation  of  his  rights,  and  sold  the 
same  and  converted  the  avails,  whereby  plaintiff  was  unable 
to  collect  his  claim  against  Cozzens  &  Co.,  they  being  utterly 
insolvent. 

The  court  found  the  making  of  the  lease  and  the  assign- 
ment to  plaintiff,  the  furnishing  of  the  hotel  by  the  lessees, 
and  that  on  the  14th  October,  1867,  they  executed  to  plain- 
tiff a  chattel  mortgage  on  the  furniture  to  secure  notes  to  the 
amount  of  $6,000,  and  also  executed  a  chattel  mortgage  to 
defendant  on  the  10th  March,  1868,  to  secure  $5,900;  that, 
on  the  24th  September,  1868,  plaintiff*  transferred  and  assigned 
his  notes  and  mortgage  to  defendant ;  that,  on  the  28th  April, 
1868,  defendant's  mortgage  being  due,  it  demanded  possession 
of  the  property,  and  Cozzens  &  Co.,  having  refused  to  deliver 
possession,  commenced  an  action  for  a  recovery  of  possession 
of  the  same,  in  which  action  an  order  was  duly  issued  to  the 
sheriff,  who  by  virtue  thereof  took  and  delivered  the  prop- 
erty to  defendant,  which  it  retained  until  November  10, 
1868,  when  it  sold  the  same  under  and  by  virtue  of  said  mort- 
gages, the  property  realizing  its  full  value  ;  that  there  was  no 
evidence  how  the  property  was  sold,  whether  in  one  lot  or 
in  parcels,  or  whether  the  purchasers  had  or  had  not  notice  of 
plaintiff's  claim;  that  defendant  sold  only  the  rights  and 
interests  of  Cozzens  &  Co.  and  of  itself,  and  did  not  sell  the 
interest  of  plaintiff',  if  any  therein,  and  that  defendant  applied 
the  proceeds  of  the  sale  toward  the  payment  of  its  mort- 
gages, and,  as  conclusion  of  law,  that  defendant  lawfully  took 
possession,  sold  and  applied  the  proceeds  as  aforesaid,  and 
directed  a  dismissal  of  the  complaint.  Judgment  was  entered 
accordingly. 

Edward  T.  Barilett  for  the  appellant.  This  was  not  an 
action  of  trover.     {Hale  v.  Omaha  Nai,  Bk,y  49  N.  Y.,  631.) 
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Plaintiff  had  an  equitable  lien  on  the  furniture  placed  in  the 
hotel,  as  against  Oozzens  &  Co.,  and  all  persons  asserting  a 
claim  thereto  under  them,  either  with  notice  of  the  lien,  or 
not  being  boiia  fide  mortgagees  or  purchasers  in  good  faith. 
(1  Story's  Eq.  Jur.,  §  649;  4  Bouv.  Inst,  n,  3729;  1  Fonbl. 
Eq.,  J,  1,  chap.  6,  §  9,  note ;  Rathaway  v.  Payne^  34  N.  Y., 
103 ;  Champion  v.  Brown^  6  J.  Ch.,  388 ;  Qriffith  v.  Beecher^ 
10  Barb.,  432;  Moore  v.  Barroxos^  34  id.,  173;  Smith  v. 
Oage^  41  id.,  60 ;  Merithew  v.  Andrews^  44  id.,  200 ;  3  R.  S. 
[5th  ed.],  199,  §  78 ;  Craig  v.  Leslie,  3  Wheat.,  578 ;  Wright 
V.  Wright,  1  Ves.,  409-411 ;  Beekley  v.  Newlmidy  2  P.  Wms., 
182;  Hobson  v.  Trevor^  id.,  191;  LaughUm  v.  Horton^  1 
Hare,  549 ;  Case  of  Ship  Wa/rre^  8  Price,  269,  n  ;  Cwrtis  v. 
Auber^  1  J.  &  W.,  506 ;  Mitchell  v.  Winslow,  2  Story,  639 ; 
2  Story  Eq.,  §  1231 ;  Cross  on  Liens,  chap.  12,  pp.  187,  188, 
191, 192 ;  Prehble  v.  Boghurst,  1  Swanst.,  309 ;  Needhcmi  v. 
Smith,  4  Rus.,  318 ;  EandaU  v.  WiUeSy  5  Ves.,  262,  274,  275 ; 
Sim&nd-  v.  Hihbert,  1  R.  &  M.,  719 ;  Seym4>ur  v.  C.  and  N. 
F.  B.  R.  Co.,  25  Barb.,  284 ;  Wood  v.  Leslie,  29  id.,  145 ; 
Field  V.  Mayor,  etc.,  2  Seld.,  179 ;  Stover  v.  Eydesheimer,  3 
Keyes,  620 ;  Wood  v.  Lester,  29  Barb.,  145 ;  Un.  Mfg.  Co.  v. 
Lqwnsbury,  41  N.  Y.,  374;  Hall  v.  City  of  Buffalo,  1 
Keyes,  199;  Story's  Eq.,  §§  1040, 1040  b,  1055;  In  re  Howe, 

1  Paige,  129 ;  White  v.  Carpenter,  2  id.,  266 ;  Finch  v.  Farl 
of  Winchelsea,  1  P.  Wms.,  282 ;  Bum  v.  Bum,  3  Ves.,  Jr., 
676 ;  Delaire  v.  KeenoAfi,  3  Dess.  [S.  C],  74 ;  Foster  v.  Foust, 

2  S.  &  R.  [Penn.],  11 ;  2  L.  Cas.  in  Eq.  [W.  &  T.,  4th  Eng. 
ed.,  1872],  772;  WeUesbey  v.  WeOesbey,  4  M.  &  C,  561; 
Metcalf  V.  ArchMshop  of  York,  1  id.,  547 ;  Lyde  v.  Myner, 
4  Sim.,  504 ;  Tooke  v.  Hastings,  2  Vern.,  9 ;  Winslow  v. 
Mer.  Ins.  Co.,  4  Mete,  306.)  Defendant  was  not  a  bonafde 
mortgagee  under  either  of  the  chattel  mortgages  on  the  furni- 
ture in  the  hotel.  {^Weaver  v.  Harden,  49  N.  Y.,  293; 
Dicker  v.  Tillinghast,  4  Paige,  215 ;  Coddington  v.  Bay,  20 
J.  R.,  637 ;  Van  Heusen  v.  Radcliff,  17  N.  Y.,  583 ;  Stalker 
Y.  McDonald,  6  Hill,  93;  Toungs  v.  Lee,  12  N.  Y.,  651; 
Farrington  v.  Frank.  Bk.,  24  Barb.,  554;  B</yd  v.  Cumr 
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mings^  17  N.  Y.,  101 ;  Essex  Co.  Bk,  v.  Russell^  29  id.,  673 ; 
Brown  v.  Leavitt,  31  id.,  113;  Cary  v.  White^  52  id.,  138; 
Bk,  of  N.  Y,  V.  Vandervoorst^  32  id.,  653 ;  Lawrence^  36  id., 
128 ;  Rosa  v.  Botherson^  10  Wend.,  85 ;  Payn  v.  Cutler^  13 
id.,  605  ;  Chrysler  v.  Renois,  43  N.  T.,  209 ;  U.  S.  v.  Hodge^ 
6  How.  [U.  S.],  279;  ^(^nj'*  v.  -Sfe'emy,  10  Pai^e,  11,  16; 
Niemcevnez  v.  Oahn^  3  Paige,  614 ;  affirmed,  11  Wend.,  312 ; 
1  Parsons  on  Notes  and  Bills,  224 ;  Wood  v.  Robinson^  22  N. 
T.,  564 ;  BeU  v.  Banks,  3  M.  &  G.,  258 ;  Elwood  v.  Dtefen- 
dorf,  5  Barb.,  398  ;  PZa«  -y.  (7(?ma7i,  37  N.  Y.,  440 ;  M.  and 
F.  Bk.  of  Albany  v.  Nixon,  42  id.,  438 ;  Jennison  v.  -Sto/"- 
ford,  1  Oush.,  168 ;  Howell  v.  Jones,  1  0.,  M.  &  E.,  97 ; 
Fellows  V.  Prentiss,  3  Den.,  512;  Ayrault  v.  McQiteen,  32 
Barb.,  305  ;  CardweU  v.  Hicks,  37  id.,  458  ;  Traderi  Bk,  of 
Rochester  v.  Bradner,  43  id.,  379 ;  Mickles  v.  CoJ/oin,  4  id., 
304 ;  Par*  P*.  v.  Fai^^cw,  42  N.  Y.,  490 ;  Proton  v.  LeaviU,  31 
id.,  113 ;  Chrysler  v.  Renois,  43  id.,  209 ;  P^rf  v.  CummingSy 
17  id.,  101.)  Cozzens  &  Company  were  trustees  for  plain- 
tiff of  the  furniture  placed  in  the  hotel,  and  all  those  taking  it 
took  it  subject  to  the  equitable  lien  of  plaintiff,  and  will  be 
construed  in  equity  to  be  trustees,  and  liable  as  such  to  the 
same  extent  as  the  trustees  from  whom  they  took  if.  (Perry 
on  Trusts  [2d  ed.],  §§  67,  82,  122,  217,  232,  241,  828,  843 ; 
Mackreth  v.  Symmon^,  15  Yes.,  329 ;  1  L.  Cas.  in  Eq.,  336 ; 
Lemon  v.  Whitey,  4  Rus.,  423 ;  Cha/pman  v.  Ta/nner,  1 
Vern.,  267 ;  Blackburn  v.  Greyson,  1  Bro.  Ch.,  428 ;  Bur- 
gessY.  Wheat,  1  Edip.,  211;  Story's  Eq.,  §  1217;  Sugd.  on 
Vendors  [8th  Am.  ed.],  note  k,  m.  p.  680;  Currie  v.  White, 
45  N.  Y.,  822;  Pye  v.  George,  1  P.  Wms.,  128;  ManseU  v. 
Mam,sell,  2  id.,  678;  Kennedy  v.  Daly,  1  S.  &  L.,  355; 
Crofton  V.  Ormsby,  2  id.,  583  ;  Murray  v.  Ballou,  1  J.  Ch., 
566 ;  Vam,  Allen  v.  Am.  Nat,  Bk.,  52  N.  Y.,  1 ;  Ha^gerty  v. 
Palmer,  6  J.  Ch.,  437;  Denton  v.  Davies,  18  Ves.,  504; 
Oliver  V.  Piatt,  3  How.  [U.  S.],  333 ;  Freeman  v.  Cook,  6 
Ire.  [N.  C],  379 ;  Roberts  v.  Mansfield,  38  Ga.,  458 ;  Nor- 
man V.  Cunni/ngha/m,  5  Grat.  [Ya.J,  72 ;  Flagg  v.  Mann,  3 
Sumn.,  84 ;  Hawkins  v.  Hawkins,  1  D.  &  S.,  75  ;  Hill  on 
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Trustees,  522;  Kitchen  v.  Bedford,  11  Wal.,  413.)  The 
holder  of  an  equitable  lien  has  his  remedy  against  all  parties 
who  interfere  with  or  defeat  the  same,  having  notice  thereof 
or  standing  in  the  position  of  mere  volunteers  under  the 
party  creating  the  lien.  {Ganlet  v.  Aeader,  22  N.  Y.,  226; 
Hall  V.  Camley^  17  id.,  202,  204 ;  Manning  v.  Monahan,  28 
id.,  585 ;  Hathway  v.  Brayman,  42  id.,  322.) 

Wheeler  H.  Peckhum  for  the  respondent.  The  sale  by 
defendant  did  not  interfere  with  plaintiflPs  rights.  {Hull  v. 
Coolly,  17  N.  Y.,  202 ;  Goulet  v.  Aaseler,  22  id.,  225 ; 
Manning  v.  Monahan,  28  id.,  585 ;  Hathaway  v.  Brayman, 
42  id.,  322  ;  Trust  v.  Pieraon,  1  Hilt.,  292.)  Defendant  was 
a  Jxmafide  holder  for  value,  and  held  in  priority  to  the  plain- 
tiff's claim  under  the  lease.  {^BTc.  ofSa/ndueky  v.  SoaviUej  24 
Wend.,  114;  Traders'  BL  of  R.  v.  Bradner,  43  Barb.,  379; 
42  N.  Y.,438;  Taylor  v.  Baldwin,  10  Barb.,  627;  Currie  v. 
Meea,  10  L.  R.  Exch.,  153-162.)  The  assignment  by  plain- 
tiff to  defendant  of  plaintiffs  mortgage  gave  defendant  a 
prior  right  under  the  lease.  (1  Story  Eq.,  §  642.)  The  doc- 
trine of  trusts  has  no  application.     (58  N.  Y.,  463.) 

Ohuboh,  Ch.  J.  This  case  has  been  before  this  court  upon 
a  demurrer  to  the  complaint.  A  majority  of  the  court  over- 
ruled the  demurrer,  holding  that  the  count  which  set  up  an 
equitable  lien  upon  the  property  belonging  to  the  plaintiff, 
and  charged  that  defendant  had  wrongfully  sold  and  con- 
verted the  property  to  its  own  use,  and  deprived  the  plain- 
tiff of  his  lien,  was  good.  (49  N.  Y.,  626.)  There  was  no 
allegation  of  right  or  title  in  the  defendant.  The  case  now 
comes  up  upon  appeal  from  the  judgment  after  trial  upon 
exceptions  to  the  findings  of  the  judge  before  whom  it  was 
tried.  It  now  appears,  and  is  found,  that  the  defendant  sold 
the  property  by  virtue  of  two  chattel  mortgages,  one  exe- 
cuted by  Cozzens  &  Company  to  the  plaintiff,  and  assigned 
to  the  defendant,  and  the  other  by  Cozzens  &  Company  to 
the  defendant.  It  is  not  claimed  that  the  plaintiff  can  main- 
tain this  action  as  an  action  of  trover  or  trespass,  bat  it  is 
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afGrtned  that  it  is  maintainable  apon  the  ground  that  the 
defendant  has  so  condacted  himself,  in  the  exercise  of  a  legal 
right,  as  unnecessarily  to  reduce  the  value  of  the  plaintiff's 
lien,  and  injure  or  destroy  his  reversionary  interest.  It  has 
been  intimated  by  able  judges  that  such  an  action  might  be 
maintained  against  subsequent  mortgagees  and  creditors  by 
a  prior  incumbrancer,  but  we  have  been  referred  to  no  case 
where  precisely  such  an  action  has  been  sustained.  (22  N.  Y., 
225  ;  28  id.,  585;  42  id.,  322  ;  1  Kern.,  501 ;  17  N.  Y.,  202.) 
Conceding  that  the  defendant's  mortgages  are  to  be  regarded 
as  subordinate  to  the  equitable  lien  claimed  by  the  plaintiff, 
nearly  all  the  elements  necessary  to  sustain  an  action  for 
injury  to  the  reversionary  interest,  as  it  is  called,  are  wanting 
in  this  case.  It  does  not  appear  that  the  property  was  sold 
in  parcels,  or  was  scattered  or  dissipated.  The  judge  finds 
that  there  was  no  evidence  on  the  subject,  of  how  it  was 
sold,  in  this  respect.  It  is  not  found  that  it  was  sold  to  bona 
fide  purchasers  without  notice  of  the  plaintiff's  lien.  It  is 
not  found  that  the  property  was  sold  in  hostility  to  the  plain- 
tiff's rights.  On  the  contrary,  it  is  expressly  found  that  only 
the  rights  and  interest  of  the  mortgagors  and  of  the  defend- 
ant were  sold.  For  aught  that  appears,  the  property  remained 
together  after  the  sale  as  accessible  to  any  claim  which  the 
plaintiff  could  enforce  as  it  was  before  the  seizure  and  sale 
by  the  defendant.  The  only  fact  found  tending  to  establish 
a  hostile  proceeding  is,  that  the  property  sold  at  its  full  value, 
but  this  fact  is  not  sufficient,  nor  is  it  inconsistent  with  the 
right  of  the  plaintiff  to  enforce  his  lien,  although  it  may  indi- 
cate that  the  purchaser  intended  to  contest  it.  Assuming 
the  most  favorable  state  of  facts  for  the  plaintiff,  and  regard- 
ing the  defendant  as  a  subsequent  incumbrancer,  the  defend- 
ant did  nothing  but  exercise  its  legal  right  to  foreclose  its 
mortgages,  and  sell  the  interest  of  the  mortgagors  iu  the 
property,  and  there  is  no  principle  of  law  or  equity  which 
renders  it  liable  for  such  an  act.  (Gases  before  cited.)  In 
doing  this  it  did  not  act  as  trustee  for  the  plaintiff,  but  acted 
for  itself. 
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These  views  render  it  unnecessary  to  examine  the  question 
whether  the  defendant  is  to  be  regarded  as  a  bona  fide  mort- 
gagor or  not.  Nor  is  it  necessary  to  determine  whether 
such  an  action  can  be  maintained,  nor,  if  it  may,  what  facts 
will  suffice  for  that  purpose.  Those  questions  will  arise 
when  a  case  is  presented,  showing  that  the  prior  lien  has  been 
impaired  or  destroyed. 

The  judgment  must  be  affirmed 

All  concur. 

Judgment  affirmed. 


The  People  ex  rel.  Philo  T.  Ruqgles,  Receiver,  etc.. 
Respondent,  v.  Oblow  W.  Chapman,  Superintendent, 
etc.,  Appellant. 

By  the  act  of  1875  (chap.  837,  Laws  of  1875),  providing  for  the  distribu- 
tion of  the  property  and  effects  of  the  Eclectic  Life  Lisurance  Company, 
no  authority  is  given  to  the  court  to  direct  the  superintendent  of  the 
insurance  department  to  transfer  to  the  receiver  of  said  company  for 
the  purposes  of  distribution,  the  securities,  etc.,  belonging  to  said  com- 
pany, deposited  with  him  for  the  protection  of  policyholders;  it  was 
the  intent  of  the  act,  upon  an  order  being  obtained  in  the  manner  pre- 
scribed therein,  to  require  such  distribution  to  be  made  by  the  superin- 
tendent himself. 

Accordingly,  hdd,  that  an  order  directing  the  issuing  a  writ  of  man- 
damus requiring  said  superintendent  to  assign  and  deliver  to  the 
receiver  the  securities,  money  and  property  of  said  company  in  his 
hands,  was  improperly  granted. 

(Argued  March  28,  1876;  decided  April  4, 1876.) 

Appeal  from  order  of  the  General  Terra  of  the  Supreme 
Court  in  the  third  judicial  department  affirming  an  order  of 
Special  Term  directing  the  issuing  of  a  peremptory  writ  of 
mandamus  commanding  defendant  as  superintendent  of  the 
insurance  department  of  the  State  of  New  York  to  assign, 
transfer  and  deliver  over  to  relator,  as  receiver  of  the  Eclectic 
Insurance  Company,  the  securities,  moneys  and  property 
belonging  to  said  company  deposited  in  the  insurance  depart- 
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ment  by  said  company,  "  to  the  end  that  they  may  be  enforced 
or  the  proceeds  thereof  otherwise  obtained  for  distribution 
amons^  the  parties  entitled  thereto." 

It  appeared,  and  was  recited  in  the  order,  that  an  action  was 
commenced  against  said  corporation  in  the  Court  of  Common 
Pleas  in  and  for  the  city  and  county  of  New  York  for  its  dis- 
solution in  pursuance  of  the  provisions  of  the  Revised  Statutes, 
in  which  action  judgment  was  entered  dissolving  the  corporar 
tion  and  appointing  a  referee  to  determine  the  amount  and  pri- 
ority of  claims  against  the  company ;  that  the  attorney-general 
made  application  at  the  foot  of  said  judgment  for  an  order 
directing  the  distribution  of  the  property  deposited  in  the  insur- 
ance department,  pursuant  to  chapter  337,  Laws  of  1875 ;  that 
the  application  was  referred,  and  the  referee  made  his  report, 
among  other  things,  recommending  the  transfer  of  said  assets 
and  propertj'^  to  the  receiver,  with  proper  provision  for  the 
protection  of  the  fund  and  its  application  for  the  benefit  of 
policyholders,  which  report  was  confirmed  and  an  order 
entered  directing  such  transfer;  but  that  the  superintendent, 
upon  service  of  copy  of  the  order,  and  upon  demand  being 
made,  declined  to  make  the  transfer. 

Henry  Smith  for  the  appellant.  The  appellant  could  not 
transfer  the  securities  in  his  hands  to  the  receiver,  unless 
authorized  by  the  legislature  to  do  so.  {Rugglea  v.  Chapnum^ 
59  N.  Y.,  165.) 

Jno,  L,  Hill  for  the  respondent.  The  order  directing  a 
transfer  of  the  securities  to  the  receiver  was  proper.  {People 
ex  rd.  V.  Oreen^  58  N.  Y.,  296* ;  chap.  337,  Laws  1875 ;  chap. 
463,  Laws  1853,  §  6 ;  4  N.  Y.  Stat,  at  Large,  218 ;  Cochran 
V.  Van  Surlay,  20  Wend.,  365 ;  TowU  v.  Forney,  14  N.  Y., 
423 ;  Leggatt  v.  Hv/nter,  9  id.,  445 ;  Suydam  Y.WHUamaon^ 
24  How.,  427.) 

MiLLBB,  J.  This  is  an  appeal  from  an  order  of  the  Gen- 
eral Term,  affirming  an  order  of  the  Special  Term,  that  a 
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peremptory  mandamus  issue  commanding  the  appellant  to 
deliver  to  the  relator,  as  receiver  of  the  Eclectic  Life  Insur- 
ance Company,  certain  securities  deposited  with  the  insurance 
department  by  the  said  company,  in  order  that  the  said  secu- 
rities may  be  enforced,  or  the  proceeds  thereof  obtained  for 
distribution  among  parties  entitled  to  the  same,  as  their 
rights  appear  in  an  action  in  the  Court  of  Common  Pleas  of 
the  city  and  .county  of  New  York,  in  which  judgment  was 
granted  that  said  company  be  dissolved,  as  an  insolvent  cor- 
poration. 

In  an  action  brought  by  the  relator  against  the  appellant 
(59  N.  Y.,  163),  in  reference  to  the  same  subject-matter,  it 
was  held  that  the  receiver  had  no  authority  to  require  from 
the  superintendent  of  the  insurance  department  the  securi- 
ties deposited  with  him  by  the  said  company,  as  security  for 
the  policyholders,  in  pursuance  of  chapter  463,  Laws  of  1853, 
as  amended  by  chapter  300,  Laws  of  1862  ;  and  that  the 
courts  have  no  power  to  compel  the  superintendent  to  trans- 
fer the  trust  imposed  upon  him  by  said  act.  If  any  right  to 
the  securities  referred  to  exists,  it  is  founded  upon  the  pro- 
visions of  chapter  337  of  the  Laws  of  1875,  which  was  passed, 
as  its  title  indicates,  to  facilitate  the  distribution  of  the  prop- 
erty and  effects  of  the  company  named.  The  first  section  of 
the  act,  after  reciting  the  dissolution  of  the  company  and  the 
appointment  of  a  receiver,  provides  that  the  attorney-general 
may  apply  to  the  court  for  an  order  directing  the  distribution 
of  the  securities,  money,  etc.,  belonging  to  or  deposited  by 
the  company  with  the  insurance  department,  and  authorizes 
the  court,  upon  the  report  of  a  referee  to  be  appointed  for 
that  purpose,  to  direct  that  the  securities  be  distributed 
among  the  policyholders,  as  their  rights  may  be  determined, 
and  the  residue,  if  any,  to  be  distributed  to  and  among  the 
other  persons  having  legal  rights  therein,  as  the  same  may 
be  established.  The  second  section  declares  that,  upon  such 
order  being  entered,  certified  and  served  on  the  superintend- 
ent, he  is  authorized  and  directed  to  assign,  transfer  and 
deliver  the  said  securities,  money  and  property,  or  otherwise 
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dispose  of  the  same  as  he  may  be  directed  by  said  order. 
The  act  is  carefully  guarded,  and  evidently  was  designed  to 
protect  the  rights  of  policyholders  in  the  disposition  of  the 
securities  and  the  distribution  of  the  avails  which  might  be 
realized. 

The  first  section  of  the  act  provides  for  a  distribution  among 
the  policyholders  first,  evidently  having  in  view  the  protection 
of  the  interests  of  these  parties.  This  distribution  cannot  take 
place  until  the  securities  are  collected  and  the  money  received, 
so  as  to  make  a  proper  division  of  the  proceeds,  ratably,  accord- 
ing to  the  several  interests  of  the  policyholders  and  others. 
An  absolute  transfer  of  the  securities  to  the  receiver  would 
prevent  the  distribution  among  the  persons  mentioned  until 
they  had  been  collected  by  him,  and  hence  this  ofiicer  would 
make  the  distribution,  and  not  the  superintendent,  as  appears 
to  have  been  contemplated  by  the  act.  Although  the  second 
section  of  the  act  authorizes  an  assignment,  transfer  and 
delivery  of  such  securities,  money  and  property,  I  think  that 
it  was  not  intended  to  direct  the  superintendent  to  deliver 
the  securities  themselves  to  the  receiver,  and  thus  place  the 
distribution  in  his  hands,  but  to  dispose  of  them,  by  assign- 
ment or  otherwise,  for  the  purpose  of  realizing  the  amounts 
thereof  and  to  distribute  the  money,  ratably,  according  to 
law,  among  those  entitled  thereto. 

The  transfer  of  the  securities  from  the  superintendent  to  the 
receiver,  that  he  may  collect  and  deposit  the  proceeds  with 
the  Union  Trust  Company,  as  the  order  directs,  is  not  con- 
templated by  the  act  in  question  or  authorized  by  its*require- 
ments.  Besides  it  would  appear  to  be  a  needless  and  unneces- 
sary proceeding,  as  the  superintendent  has  full  authority  to 
collect  as  well  as  to  distribute  the  avails  of  the  securities,  and 
it  is  clearly  more  in  accordance  with  the  purpose  for  which 
these  securities  were  deposited,  that  they  should  be  collected 
and  disposed  of  by  the  superintendent  of  the  insurance 
department,  upon  whom  is  enjoined  the  especial  duty  of 
guarding  and  protecting  the  rights  of  policyholders  as  well 
as  creditors.    Ko  injury  can  accrue  by  such  a  proceeding; 
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while  it  is  not  difficait  to  see  that  the  traDsfer  of  the  securi* 
ties  from  the  custody  of  the  officer,  who  must  be  well  acquainted 
with  their  real  value,  may  increase  the  expense  of  collection 
and  distribution,  and  be  detrimental  to  those  who  are  inter- 
ested in  the  fund  wliich  might  be  realized  from  the  same. 

The  retention  of  the  securities  and  property,  and  the  col- 
lection and  distribution  of  the  avails  when  realized  is  more 
consistent  with  the  provisions  of  the  act  of  1853,  by  which 
the  good  faith  of  the  Stat«  is  pledged  that  this  officer  should 
hold  the  fund  for  the  benefit  of  the  policyholders  without  its 
being  subject  to  the  hazard  and  expense  of  a  transfer  to  a 
receiver.  Such  a  contingency  is  provided  for  by  the  first  sec- 
tion of  the  act  which  limits  the  distribution  among  the  policy- 
holders, as  their  rights  are  determined  by  the  court.  As  yet 
there  has  been  no  such  adjudication  and  no  order  directing 
any  such  distribution. 

The  views  expressed  dispose  of  the  case,  and  it  is  not  neces- 
sary to  consider  the  other  questions  presented,  and  as  the  act 
in  question  does  not  direct  an  assignment  of  the  securities 
to  the  receiver,  and  as  its  provisions  can  be  carried  into  effect 
after  the  proper  order  is  made  allowing  the  superintendent  to 
distribute  the  proceeds,  the  order  of  the  Special  Term  grant- 
ing a  mandamus  and  that  of  the  Oeneral  Term  affirming  the 
same,  was  wrong  and  should  be  reversed,  and  motion  denied 
with  costs. 

All  concur. 

Order  reversed  and  motion  denied. 


Thb  Evangblioal  Luthkean  St.  John^s  Obphan  Homb  of 
THE  City  of  Buffalo,  Respondent,  v.  Thb  Buffalo 
Hydbaulio  Association  et  al.,  Appellants. 

Where  A.,  grants  to  B.  the  right  to  enter  upon  his  lands  to  construct  a 
dam  thereon  near  a  point  specified,  and  to  take  possession  of  such  por- 
tion of  the  lands  as  may  be  necessary  for  that  purpose,  when  the  dam  is 
located  and  built,  the  grant  becomes  as  specific  in  respect  to  the  land 
subject  to  the  easement  as  if  it  had  been  particularly  described  in  the 
Sickbls— Vol.  XIX.        71 
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grant;  and  neither  grantor  nor  grantee  can,  without  the  consent  of  the 
other  parties  in  interest,  change  the  location  of  the  dam. 
The  estate  and  interest  of  a  corporatirm  in  real  property,  although  it  may 
be  but  an  easement,  is  subject  to  levy  and  sale  on  execution,  as  prop- 
erty distinguished  from  Uie  franchise  of  the  corporation. 

(Argued  Blarch  20, 1876;  decided  April  11,  1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department  affirming  a  judgment 
in  favor  of  plaintiff,  entered  upon  the  report  of  a  referee. 
(Reported  below,  6  T.  &  C,  589 ;  4  Hun,  419.) 

This  action  was  brought  to  require  defendants  to  remove  a 
dam  across  Buffalo  creek,  which  they  were  constructing  upon 
plaintiff's  premises,  and  to  restrain  them  from  constructing 
any  dam  on  said  premises.  The  referee  found,  Among  other 
things,  the  following:  That  prior  to  and  on  February  31, 
1828,  Bobert  Troup  and  others  were  the  ownera  of  the  lands 
and  premises  where  the  subject  of  this  controversy  is  located, 
and  are  the  common  source  of  title  of  all  parties  to  this 
action.  On  that  day,  by  an  instrument  in  writing  they 
granted  unto  defendant,  the  Buffalo  Hydraulic  Association 
and  its  successors,  "  the  right  and  privilege  to  enter  upon 
and  take  possession  of  such  piece  of  land  in  the  bed  and  on 
each  side  of  the  Buffalo  creek,  near  to  and  below  the  con- 
fluence of  the  Cayuga  and  middle  branch  of  the  Buffalo  creek, 
as  may  be  necessarily  occupied  and  covered  by  a  dam  or  dyke 
to  be  there  erected  and  made  for  the  purpose  of  diverting 
and  conducting  the  waters  of  the  said  creek  to  the  village  of 
Buffalo,  and  there  to  erect  and  maintain  such  dam  or  dyke, 
and  thence  by  means  of  a  canal  to  be  excavated  and  made 
through  the  said  lands  within  the  said  reservation  (and  which 
the  said  parties  of  the  second  part  are  hereby  authorized  to 
excavate  and  make  of  any  width,  not  exceeding  fifty  feet), 
to  divert  and  conduct  the  said  waters  to  the  said  village  of 
Buffalo,  and  also  the  right  and  privilege  of  using  and  employ- 
ing the  waters  so  to  be  conducted  for  the  purposes  and 
objects  expressed  in  the  said  act  of  incorporation." 

Under  and  in  pursuance  of  the  easements  and  rights  con- 


1876.]      Ev.  lu  St.  J.  O.  H.  v,  Buf.  Hydbaulic  Assn.        563 


Statement  of  case. 

— —  I 

I 


ferred  by  said  instrument,  said  defendant  did,  aboat  the  j^ear 
1829,  locate  and  erect  a  dam,  and  did  excavate  a  canal  thei*e- 
from  to  the  then  village  of  Buffalo,  and  for  a  time  main- 
tained the  same. 

That  under  and  by  virtue  of  an  execution  issued  upon  a  judg- 
ment obtained  against  said  defendant,  the  sheriff  levied  upon 
and  sold,  among  other  things,  all  the  estate  and  interest  of 
said  defendant  in  said  lands,  and  the  same  not  having  been 
redeemed,  were  conveyed  by  the  sheriff  to  the  purchaser; 
that,  since  said  sale  and  conveyance,  various  individuals  claim- 
ing to  be  the  Buffalo  Hydraulic  Association  kept  a  dam  at 
the  place  designated  until  about  the  year  1871,  from  which 
time,  until  the  defendants  herein  commenced  the  construc- 
tio.n  of  the  dam  in  question,  only  portions  of  a  dam  have 
been  visible,  and  no  substantial  dam  has  been  maintained ; 
that  plaintiff,  by  means  of  divers  mesne  conveyances,  became 
seized  in  fee  simple  of  the  lands  mentioned  and  described  in 
the  complaint ;  that,  in  the  summer  of  1878,  the  defendants 
in  this  action,  without  the  consent  of  plaintiff  and  against  its 
request  and  direction,  entered  upon  its  said  lands  and  prem- 
ises, and  commenced  and  have  nearly  completed  the  construc- 
tion of  a  dam  across  Buffalo  creek,  which  is  located  at  the 
northerly  end  about  100  feet  westerly  from  the  place  where 
the  dam  was  originally  located  and  maintained,  and  extend- 
ing across  said  Buffalo  creek  on  a  course  that  locates  the 
southerly  end  thereof  between  400  and  600  feet  westerly 
from  such  place,  which  is  the  dam  complained  of. 

JS.  Thayer  for  the  appellants.  The  easement  or  privilege 
to  flow  water  and  construct  a  dam  conveyed  to  the  corpora- 
tion defendant  could  not  be  sold  under  an  execution.  (Abb. 
Dig.  of  Corporations,  848;  Arthttr^  Pre^,y  etc,,  v.  C. 
and  R.  B.  Bk,,  9  S.  &  M.,  894 ;  Sits.  Gonial  Co.  v.  Bon- 
ham,  9  W.  &  S.,  27 ;  Stewart  v.  Jones,  40  Mo.,  140 ;  Thomp- 
son V.  iT.  T.  and  S.  B.  B.  Co.,  8  Sandf .  Oh.,  626 ;  Adams 
V.  Beach,  6  Hill,  278.)  The  subject  of  the  grant  made  to  the 
corporation  defendant  was  an  easement  or  right  of  way  in 
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gross.  (5  Bouv.  L.  Diet. ;  Taylor's  L.  and  T.,  213.)  The 
conditions  in  the  grant  from  Troup  were  conditions  subse- 
quent, and  if  an  estate  was  created  in  the  corporation  a  mere 
failure  to  perform  them  did  not  divest  the  title,  {JPfiohoU  v, 
Jf.  T.  <md  E.  R.  R,  Co.,  12  K  T.,  121 ;  2  Roberts,  489.) 

Oeo.  W.  Cothran  for  the  respondent.  The  sale  by  the 
sheriff  divested  the  corporation  of  all  rights  of  property  it 
liad  in  the  subject  in  controversy.  (Crocker  on  Sheriffs,  § 
483 ;  Griffin  v.  Spencer,  6  Hill,  525 ;  6  T.  &  0.,  589.)  In 
changing  the  location  of  the  dam  defendant's  acts  were 
unlawful,  and  it  may  be  restrained  by  injunction.  {Chnffin 
V.  Houae,  18  J.  R.,  897 ;  People  v.  CoUina,  19  Wend.,  56 ; 
Cayuga  Bridge  Co,  v.  Magee,  2  Paige,  116 ;  6  Wend.,  85 ; 
Fiizhttgh  V.  Raymond,  49  Barb.,  645.) 

Allbn,  J.  Whatever  may  be  the  rights  of  the  defend- 
ants or  either  of  them  to  maintain  a  dam  upon  the  site  of 
that  originally  constructed  in  1829  under  the  grant  from 
Robert  Throup  and  others,  then  owners  of  the  lands  upon 
which  the  same  was  located,  their  rights  are  restricted  to 
that  particular  site.  The  right  and  privilege  granted  to 
the  hydraulic  association  was  to  enter  upon  and  take  pos- 
session of  such  piece  of  land  at  or  near  a  point  designated  as 
might  be  necessarily  occupied  and  covered  by  a  dam  or  dyke 
to  be  there  erected  by  the  grantees.  Although  the  lands 
upon  which  the  privilege  was  to  be  exercised,  and  which  were 
subject  to  the  easement  for  the  benefit  of  the  association,  were 
not  described  by  metes  and  bounds,  when  the  grantees  located 
and  built  their  dam,  the  grant  became  and  was  as  specific  in 
respect  to  the  land  to  be  occupied  under  the  grant  as  if  they 
had  been  particularly  described  in  it.  From  that  time 
neither  the  grantors  nor  grantees  could,  without  the  consent 
of  the  other  parties  in  interest,  change  the  location  of  the 
dam.  The  grant  authorized  the  construction  and  mainte- 
nance of  but  one  dam,  and  at  a  single  point  to  be  selected 
within  certain  limits,  and  gave  no  right  to  the  grantees  to 
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change  the  location  after  having  once  made  the  selection  and 
constracted  their  dam.  {Fitzhtbgh  v.  Raymond^  49  Barb., 
645 ;  JBannan  v.  Angier,  2  Allen,  128 ;  Jenniaon  v.  Walker^ 
11  Gray,  423 ;  Jones  v.  Perdvalj  6  Pick.,  486 ;  3  Com.  Dig., 
Chimin  [D.,  5] ;  Wynkoop  v.  Burger^  12  J.  R,  222.)  The 
attempt  of  the  defendants  to  erect  a  dam  upon  the  premises 
of  the  plaintiff  and  upon  a  site  distant  from  that  of  the  origi- 
nal dam  was  entirely  unauthorized. 

I  see  no  reason  to  doubt  that  the  sale  by  virtue  of  the 
judgment  and  execution  against  the  hydraulic  association 
gave  to  the  purchasers  at  such  sale  all  the  interest  of  the 
association  in  the  dam  and  the  land  covered  by  it.  The  estate 
and  interest  of  the  association  in  real  property,  whether  a  mere 
easement  or  a  right  of  possession  or  title  in  fee,  was  the  subject 
of  a  sale  as  property  distinguished  from  the  incorporeal  fran- 
chise of  the  company  under  the  act  of  incorporation.  {Oriffin 
V,  Spencer  J  6  Hill,  625;  Ooodrich  v.  Burhanh^  12  Allen, 
469 ;  Angell  on  Water-courses,  §  143.)  The  purchaser  could 
devote  the  property  to  any  uses  to  which  it  might  be  appro- 
priated under  the  grant.  The  case  does  not  show  that  the 
individual  defendants,  Jacob  and  Franklin  Getz,  have  suc- 
ceeded to  the  rights  of  the  purchasers  at  the  sheriff's  sale, 
and  as  the  hydraulic  association  have  been  divested  of  all 
their  property  in  the  dam  and  land  upon  which  it  was 
located,  it  follows  upon  the  case  made  that  there  was  no  right 
established  in  the  defendants  to  maintain  the  dam  upon  the 
original  site. 

The  judgment  must  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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^-ffll     Mary  A.  Woodoatb,  Individually  and  as  Executrix,  etc.,  et 
al.,  Kespondents,  v.  Melanothon  Fleet  et  al.,  Appellants. 

The  validity  of  a  trust  to  receive  and  apply  the  rents  and  profits  of  land, 
the  duration  of  which  cannot  extend  beyond  the  lives  of  two  designated 
persons,  in  being  at  the  time  of  the  creation  of  the  trust,  is  not  impaired 
by  the  circumstance  that  during  the  authorized  period  of  suspension  of 
the  power  of  alienation,  more  than  two  persons  are  to  enjoy  the  benefits 
of  the  income,  or  that  some  of  the  designated  beneficiaries  are  not  in  esse 
at  the  time  of  the  creation  of  the  trust. 

F.  conveyed  certain  premises  to  trustees  in  trust:  (1)  to  receive  the  rents  and 
profits  and  apply  to  the  support  of  his  wife  M.,  of  J.,  and  of  any  children 
of  himself  and  M.,  thereafter  born;  (2)  upon  the  arrival  of  J.  at  the  age 
of  twenty-one,  to  convey  to  him  and  to  M.,  if  unmarried,  their  propor- 
tions, to  be  determined  by  the  number  of  children  then  living,  thfr 
declared  intent  being  to  divide  the  property  equally  between  M.,  J.,  and 
the  living  children ;  in  case  of  the  death  of  either,  the  share  to  which 
such  person  would  have  been  entitled  to  go  to  the  survivors;  (3)  if  M. 
should  be  married  when  J.  became  of  age,  the  trust  as  to  her  share  to  con* 
tinue  during  her  husband's  life,  and  in  case  she  should  not  survive  her 
husband,  her  share  to  be  vested  in  her  heirs;  (4)  the  shares  of  the  after^ 
born  children  to  be  held  for  them  until  they  respectively  arrived  at  full 
age.  When  J.  became  of  age  M.  and  four  chUdren  were  living.  In 
an  action  to  determine  the  rights  of  the  parties,  hdd,  that  the  first  trust 
and  the  limitation  of  the  remainder  in  fee  to  take  effect  on  J.'s  becoming 
of  age  were  valid,  as  was  also  the  trust  to  continue  during  the  life  of  M. ; 
that  the  clause  making  provision  in  case  of  the  death  of  one  of  the  bene- 
ficiaries referred  to  a  death  before  the  division;  that  the  concluding 
provision  did  not  create  an  active  trust,  authorized  by  the  Revised  Stat- 
utes, but  a  mere  passive  trust  under  which  the  title  passed  directly  to  the 
beneficiaries;  also,  that  even  if  the  language  could  be  construed  as 
creating  a  trust  void  because  of  an  unauthorized  suspension  of  the  power 
of  alienation,  it  did  not  defeat  the  estate  limited  to  the  grantor's  children. 

(Argued  March  30, 1876;  decided  April  11, 1876.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  affirming  a  judgment 
in  favor  of  plaintiff,  entered  upon  a  decision  of  the  court  at 
Special  Term. 

This  action  was  brought  to  determine  the  rights  and  equities 
of  the  various  parties  in  and  to  certain  real  estate  situate  in 
Jamaica,  Queens  county. 

On  March  24,  1834,  Abraham  Fleet,  being  married  and 
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having  an  adopted  son  or  "  reputed  son,"  as  he  was  styled, 
executed  a  trust  deed  conveying  certain  lands,  including  the 
premises  in  question,  to  James  H.  Hackett  and  others,  in 
trust,  for  the  purposes  declared  in  said  deed  as  follows : 

"  To  have  and  to  hold  the  said  hereby  granted  and  con- 
veyed premises,  unto  the  said  parties  of  the  second  part,  and 
to  the  survivors  or  survivor  of  them  forever.  In  trust, 
nevertheless,  and  for  the  use  and  purposes  hereinafter  speci-  ^ 
fied  and  described,  that  is  to  say,  to  receive  all  the  rents, 
issues  and  profits  of  all  the  said  property  and  estate  herein- 
before mentioned  and  described,  and  the  same  to  apply  in 
equal  proportions  toward  the  support  and  maintenance  of 
Martha,  the  wife  of  the  said  party  of  the  first  part,  and  the 
support  and  education  of  John  K.  Fleet,  his  said  reputed  son, 
and  of  any  children  of  the  said  party  of  the  first  part  that  may 
hereafter  be  born  of  his  said  wife,  with  power  to  invest  what- 
ever moneys  may  remain  in  the  hands  of  the  said  parties  of 
the  second  part,  over  and  above  what  may  be  required  for  the 
said  purposes  in  good  and  profitable  securities  for  the  benefit 
of  said  wife  and  children ;  and  in  trust,  further,  upon  the 
arrival  of  tlie  said  John  K.  Fleet  at  the  age  of  twenty-one 
years,  to  convey  to  him  and  the  said  Martha  (provided  she 
shall  be  then  sole  and  unmarried),  their  respective  propor- 
tions of  the  said  estate,  or  all  the  right,  title  and  interest  of 
the  said  party  of  the  first  part,  of,  in  and  to  the  several  lands 
and  premises  hereinbefore  mentioned  and  described,  such 
proportions  to  be  determined  by  the  number  of  children  of 
the  said  party  of  the  first  part,  and  his  said  wife,  which  shall 
be  living  at  the  time  the  said  John  K.  Fleet  shall  arrive  at 
twenty-one  years  of  age.  The  express  intention  of  said  party 
of  the  first  part,  that  all  the  said  hereinbefore  described  prop- 
erty shall  go  to  and  be  divided  among  the  said  Martha,  John 
K.,  and  all  lawful  children  of  the  said  party  of  the  first  part, 
which  shall  be  living  at  the  time  the  said  John  E.  shall  arrive 
at  age,  in  equal  proportions,  share  and  share  alike. 

"And  further,  that  in  the  event  of  the  decease  of  the  said 
Martha,  John  K.,  or  either  of  the  said  children,  the  share  to 
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which  said  party  would  have  been  entitled  shall-  be  equally 
divided  among  the  survivors.  And  it  is  further  provided, 
that  if  upon  the  arrival  of  the  said  John  K.  at  the  age  of 
twenty-one  years,  the  said  Martha  shall  not  be  living,  sole 
and  unmarried,  her  share  or  proportion  shall  continue  to  be 
held  by  Ae  said  parties  of  the  second  part,  their  survivore  or 
survivor,  in  trust,  for  her  and  her  benefit  so  long  as  her  hus- 
band shall  survive,  and  as  such  trustees  the  said  parties  of  the 
second  part  shall  account  with  her  and  pay  over  to  her  from 
time  to  time  such  moneys  as  she  may  require  for  her  comfort- 
able support  and  maintenance  ;  and  in  case  she  shall  npt  sur- 
vive her  said  husband,  her  share  or  proportion  of  the  said 
estate  shall  be  vested  in  her  heirs.  And  further,  that  the 
%hare%  of  the  said  children  as  may  be  hereafter  born  as  afore- 
said, shall  be  held  in  trust  for  them  by  the  said  parties  of  the 
second  part,  until  said  children  shall  arrive  at  lawful  maturity ; 
and  in  trust,  further,  that  if  at  any  time  before  the  said  John 
K.  shall  arrive  at  age,  it  shall,  in  the  judgment  of  the  said 
parties  of  the  second  part,  become  necessary,  they  shall  have 
the  power  to  sell  and  convey  the  said  estate  hereby  conveyed 
to  them,  in  trust,  or  any  part  thereof,  and  to  execute  the 
necessary  deeds  of  conveyance  therefor,  and  the  proceeds  of 
such  sale  to  apply  for  the  benefit  of  the  several  parties  for 
whose  benefit  this  trust  is  created,  in  manner  as  is  above 
mentioned  and  provided." 

On  the  21st  October,  1837,  John  H.  Wingate,  plaintiff's 
testator,  obtained  a  judgment  against  said  grantor,  and  his 
interest  in  the  premises  in  question  was  isold  upon  execution 
issued  on  said  judgment  and  bid  off  by  "Wingate,  who 
received  a  sheriff's  deed.  He  commenced  an  action  of  eject- 
ment, and  the  cestui  que  i/ruet  filed  a  bill  in  chancery  to 
determine  the  validity  of  the  trust  deed.  The  assistant  vice- 
chancellor  held  the  deed  to  be  valid  so  far  as  it  made  provi- 
sion for  the  lives  of  Martha  E.  and  John  K.  Fleet,  but  void 
as  to  the  residue.  John  K.  Fleet  and  wife,  on  the  16th 
February,  1853,  conveyed  all  their  interest  in  the  premises  to 
"Woodgaie. 
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This  action  was  commenced  in  1855.  The  wife  of  the 
grantor  and  the  children  were  not  originally  made  parties. 
Judgment  was  rendered  declaring,  in  substance,  that  the 
trusts  for  the  benefit  of  the  children  were  void;  that  the 
grantor  retained  the  interests  not  legally  conveyed,  and  that 
Woodgate  acquired  under  the  sheriflf's  deed  the  interests 
attempted  to  be  conveyed  to  the  children.  The  judgment 
was  reversed  by  the  Commission  of  Appeals  (44  N.  Y.,  14). 
Afterward  the  said  four  children  were  made  parties  defendant. 
The  judgment  below  was  to  the  effect  that  the  trusts  for  the 
benefit  of  the  children  were  void,  and  that  they  had  no  inter- 
est in  the  property. 

Wm,  JB.  Onderdonh  for  the  appellants.  The  trusts  created 
by  the  deed  were  valid.  (1  R.  S.,  723,  §§  14,  15 ;  728,  §  55 ; 
729,  §§  60,  61 ;  WiUiamB  v.  WiUiaTos,  4  Seld.,  536,  537 ; 
Harrison  v.  Harriaoji^  36  N.  Y.,  543 ;  Manice  v.  Manioe,  43 
id.,  303 ;  Bradley  v.  Amidon,  10  Paige,  288 ;  Savage  v.  Burn- 
ham^  17  N.  Y.,  561 ;  Oilman  v.  Reddingtofi^  24  id.,  9 ;  Post 
V.  Hover  J  33  id.,  600 ;  2  Jar.  on  Wills  [3d  ed.],  56 ;  Woodgate 
V.  Fleet,  44  N.  Y.,  12, 13.)  The  trusts  in  favor  of  the  children 
to  be  born  after  the  execution  of  the  instrument,  did  not 
unduly  suspend  the  power  of  alienation.  (1  R.  S.,  728,  §  55  ; 
729,  §  58 ;  Downing  v.  Marshall,  23  N.  Y.,  366 ;  Post  v. 
Hover,  33  id.,  593 ;  SoheOer  v.  Smith,  41  id.,  828 ;  Eiah  v. 
Orenier,  56  id.,  220.) 

Dennis  McMahon  for  t^e  respondents.  The  trusts  in  the 
deed,  so  far  as  regards  the  after-born  children,  were  invalid. 
(11  Abb.  Pr.  [N.  S.],  52-54 ;  44  N.  Y.,  17 ;  1  R.  S.  [o.  p.],  729, 
780.)  The  deed  suspended  the  power  of  alienation  unduly. 
(1  R.  8.  [o.  p.],  723,  §  14 ;  McSorley  v.  McSorley,  4  Sand.  Oh., 
414 ;  Lange  v.  Rapke,  5  id.,  363 ;  Root  v.  Stuyvesant,  18 
Wend.,  257 ;  Parks  v.  Parks,  9  Paige,  107 ;  More  v.  ZetteU, 
2  Hand,  76 ;  Sheriden  v.  House,  4  Keyes,  589 ;  Paine  v.  ReaU, 
4  Den.,  405;  Burton  v.  i^ith,  13  Pet,  464;  Hawley  v. 
James,  16  Wend.,  62 ;  41  N.  Y.,  334 ;  Kilpatrick  v.  Johnson, 
SicKBLs  —  Vol.  XIX.       72 


570  WooDGATB  et  al.  V.  Fleet  et  al.  [April, 

Opinion  of  the  Court,  per  Rafallo,  J. 

43  id.,  376;  Ilaxian  v.  Oorse^  2  B.  Oh.,  518;  LorriUard  v. 
Coaiar^  5  Paige,  195  ;  Baacom  v.  Albertaon^  34  N.  Y.,  596 ; 
Post  V.  RovcTy  33  id.,  593;  Verjion  v.  Vernon^  53  id.,  357;  2 
Bl.  Com.,  174,  note  21 ;  2  Lorn.  Dig.,  311 ;  2  Wash.  R.  P., 
357 ;  Long  v.  BlackaLly  7  L.  K,  100 ;  Fearn.  Rem.,  429  note/., 
414,  note  a,  526,  530;  CadeU  v.  Palmer,  10  Bing.,  140; 
Pleasants  v.  Pleasants^  2  Call.,  336 ;  Earle  v.  Wilson,  17 
Ves.,  528 ;  Gordan  v.  Oordan,  1  Merw.,  150-153 ;  Metham 
V.  Devon,  1  P.  Wms.,  529 ;  2  Lan.  Exrs.,  35 ;  Corbet^ s  Casey 
1  Coke,  87  a;  Jermyn  v.  Ancot,  1  Coe,  85  a;  Lade  v.  ZTaZ- 
/(?rrf,  3  Burr.,  1416  ;  W.  Bl.,  428 ;  1  Amb.,  479 ;  1  Theo.  Co. 
Litt.,  506 ;  1  Brest.  Ex.,  257,  258 ;  Haiger's  L.  Tr.,  519 ;  Beau- 
clesh  V.  Denner,  2  Ath.,  308 ;  Ded  v.  Fonnasau,  2  Dong., 
487;  Thompson  v.  Ouffevt,  1  Leigh  [VaJ,  321 ;  Reddick  v. 
Cahoon,  4  Rand.,  547;  Tensleyy,  Jones,  13  Grat.,  289 ;  CaUis 
V.  Kemp,  11  id,  85;  Bells  v.  Gillespie,  5  Rand.  [Va.],  279; 
Bap.  Assn.  v.  Harfs  Es.,  4  Wh.,  1;  GaUego  v.  Atty.'Genl.y 

3  Leigh,  450 ;  Wheeler  v.  Smith,  9  How.,  80 ;  Ganey  v.  Latanij 

4  Leigh,  327 ;  Fi^io^  v.  Gerard,  2  How.,  196.) 

Rapallo,  J.  After  a  careful  examination  of  the  deed  of 
trust  in  controversy  in  this  action,  and  of  the  adjudications 
which  have  been  had  upon  it  in  the  Court  of  Chancery  and 
in  the  Supreme  Court,  we  are  satisfied  that  later  decisions  of 
this  court  require  us  to  sustain  the  limitation  in  favor  of  the 
children  of  Abraham  Fleet  who  were  living  when  John  K. 
became  of  age.  We  are  relieved  from  any  difficulty  arising 
from  obscurity  in  the  language  of  the  deed.  The  intentions 
of  the  grantor  are  plainly  and  emphatically  expressed,  and 
the  only  questions  for  us  to  determine  are,  whether  the  law 
will  permit  them  to  be  carried  into  effect,  or,  if  they  cannot 
be  carried  out  in  every  detail,  then  to  what  extent  they  should 
be  effectuated. 

The  first  trust  created  by  the  deed  is  to  receive  the  rents 
and  profits  of  the  property  and  apply  them  to  the  support, 
etc.,  of  the  grantor's  wife,  of  his  reputed  son,  John  K.  Fleet, 
and  of  any  children  of  the  grantor  and   his  said  wife  who 
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may  be  born  after  the  date  of  the  deed.  The  succeed- 
ing provisions  of  the  deed  clearly  show  that  this  trust, 
although  created  for  the  benefit  of  several  persons,  is  to  con- 
tinue only  until  John  K.  Fleet  arrives  at  the  age  of  twenty- 
one  years,  and  suspends  the  power  of  alienation  during  that 
period  only.  A  trust  to  receive  and  apply  the  rents  and 
profits  of  lands,  the  duration  of  which  cannot  extend  beyond 
the  lives  of  two  designated  persons,  in  being  at  the  time  of 
the  creation  of  the  trust,  is  permitted  by  the  statute,  and  its 
validity  is  not  impaired  by  the  circumstance  that  during  this 
authorized  period  of  suspension  of  the  power  of  alienation 
more  than  two  persons  are  to  enjoy  the  benefit  of  the  income, 
or  even  that  some  of  the  designated  beneficiaries  are  not 
in  esse  at  the  time  of  the  creation  of  the  trust.  This  point 
was  expressly  adjudicated  in  GUman  v.  Reddington  (24  N". 
Y.,  9),  and  the  doctrine  is  recognized  in  Manice  v.  Manias 
(43  id.,  386). 

The  next  direction  of  the  deed  is,  that  upon  the  arrival  of 
John  K.  Fleet  at  the  age  of  twenty-one  years,  the  trustees 
convey  to  him  and  to  the  grantor's  wife,  Martha  (if  then 
sole),  their  respective  proportions  of  the  estate,  such  propor- 
tions to  be  determined  by  the  number  of  children  of  the 
grantor  and  his  wife  who  shall  be  living  when  John  K. 
arrives  at  the  age  of  twenty-one  years,  the  grantor  declaring 
it  to  be  his  express  intention  that  the  property  shall  go  to 
and  be  divided  among  the  said  Martha,  John  K.,  and  all 
lawful  children  of  the  grantor  who  shall  be  living  at  the  time 
John  E.  shall  arrive  at  age,  in  equal  proportions,  share  and 
share  alike. 

This  limitation  of  the  remainder  in  fee,  to  take  effect  on 
John  K.  becoming  of  age,  is  clearly  free  from  objection,  and 
if  the  provisions  of  the  deed  ended  here,  no  question  could 
be  raised  as  to  its  validity. 

The  next  provision  is,  that  in  the  event  of  the  decease  of 
said  Martha,  John  K.,  or  either  of  the  children,  the  share 
to  which  such  party  would  have  been  entitled  shall  be  equally 
divided  among  the  survivors.    Taken  in  connection  with  all 
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the  other  provisions  of  the  deed,  it  is  quite  apparent  that  this 
refers  to  a  death  before  the  division,  as  it  disposes  of  the 
share  to  which  the  party  dying  would  have  been  entitled  if 
living.  Some  doubt  may  exist  as  to  what  the  testator's 
intention  was  in  case  John  E.  had  died  before  attaining  the 
age  of  tweny-one  years,  but  as  it  appears  that  all  the  parties 
have  lived  beyond  that  term,  no  question  arises  under  this 
provision. 

The  deed  then  provides  that  if,  when  John  K.  arrives  at 
age,  the  said  Martha  shall  not  be  sole  and  unmarried,  her 
share  shall  continue  to  be  held  by  the  trustees,  in  trust  for 
her,  so  long  as  her  husband  shall  survive ;  and  in  case  she 
shall  not  survive  her  husband,  her  share  shall,  on  her  death, 
be  vested  in  her  heirs.  This  provision  is  entirely  free  from 
objection,  as  it  would  have  been  lawful  in  the  first  instance 
to  have  created  a  trust  to  continue  during  the  lives  of  Martha 
and  John  E.,  and  by  this  disposition  her  share  must,  in 
any  event,  vest  absolutely  in  some  one  on  her  decease. 

Thus  far,  the  deed  appears  to  be  entirely  free  from  any 
provision  which  could  possibly  suspend  the  power  of  aliena- 
tion beyond  the  prescribed  period.  The  whole  diflSculty 
which  the  courts  have  encountered  lies  in  the  next  and  con- 
cluding provision,  viz. :  that  the  shares  of  the  children  born 
after  the  making  of  the  deed  shall  be  held  in  trust  for  them 
until  they  arrive  at  majority. 

It  is  sufficiently  plain  that  the  meaning  of  this  provision 
is,  that  the  share  of  each  child  shall  be  held  in  trust  until 
such  child  becomes  twenty-one  years  of  age.  If  words  had 
been  used  creating  one  of  the  trusts  authorized  by  the 
Revised  Statutes  in  the  share  of  each  of  these  after-bom 
children,  during  minority,  such  trust  would  be  illegal,  inas- 
much as  it  would  suspend  the  power  of  alienation  of  each 
share  during  a  portion,  at  least,  of  a  life  not  in  being  at  the 
time  of  the  creation  of  the  estate,  and  the  statute  allows  such 
Buspension  only  during  the .  continuance  of  lives  in  being  at 
the  time  of  the  creation  of  the  estate.  The  only  exception 
to  this  rule  is  where  the  suspension  is  caused  by  a  contingent 
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limitaton  of  a  remainder  upon  a  prior  remainder  in  fee,  the 
contingency  being  the  death  of  the  first  remainderman  ander 
age.  (i  R.  S.,  723,  §§  15,  16;  id.,  726,  §  37.)  That  excep- 
tion does  not  apply  to  the  present  case.  The  material 
questions  here  are :  First,  whether  the  words  of  the  deed 
are  snch  as  would  create  one  of  the  authorized  trusts ;  and, 
secondly,  whether  the  effect  of  declaring  such  trust  illegal,  as 
causing  an  unauthorized  suspension  of  the  power  of  alienation, 
would  be  to  defeat  the  whole  estate  limited  to  the  grantor's 
children,  or  merely  to  defeat  the  trust  attempted  to  be  created 
during  their  respective  minorities. 

We  think  that  both  of  these  questions  should  be  deter- 
mined in  favor  of  the  appellants.  The  direction  in  the  deed 
is  simply  that  the  shares  of  the  after-born  children  shall  be 
held  in  trust  for  them,  by  the  parties  of  the  second  part,  until 
said  children  shall  arrive  at  lawful  maturity.  No  power  to 
receive  or  apply  rents  is  given,  nor  are  the  former  trusts 
referred  to  in  any  manner ;  nor  is  it  even  said  that  the  par- 
ties of  the  second  part  shall  continue  to  hold  as  before,  but 
simply  that  the  shares  shall  be  held  in  trust,  no  trust  being 
specified.  Such  language  is,  we  think,  insufficient  to  create 
any  active  trust  authorized  by  the  statute,  or  any  but  a  mere 
passive,  naked  trust,  to  hold,  under  which  the  title  would  pass 
legally  to  the  beneficiary. 

But,  assuming  that  the  language  were  capable  of  being  so 
construed  as  to  create  a  trust  to  receive  and  apply  rents, 
should  the  attempt  to  create  that  trust  wholly  defeat  the  pro- 
vision made  by  the  grantor  for  his  children  ?  Under  the  later 
decisions  of  this  court,  the  doctrine  has  been  adopted,  that 
the  general  intent  of  a  testator  or  grantor  may  be  sustained 
by  cutting  off  a  void  trust,  which  is  separable  from  other 
valid  trusts  and  dispositions,  and  not  an  essential  part  of  the 
general  scheme.  {Harrison  v.  Harriaon^  36  N.  Y.,  543 ; 
Manice  v.  Manice^  43  id.,  384,  and  authorities  cited.)  Now, 
in  the  present  case,  the  grantor  declared,  in  the  most  explicit 
manner,  his  intention  that  all  the  property  mentioned  in  the 
deed  should  go  to  and  be  divided  among  his  wife,  Martha, 
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his  reputed  son,  John  K.,  and  all  other  lawful  children  of  the 
grantor  living  when  John  K.  should  arrive  at  age,  in  equal 
shares.  These  grantees  were  to  take  absolutely,  and  in  their 
own  right,  except  only  that  if  Martha  should  be  a  married 
woman  at  the  time  of  the  division,  her  share  should  be  held 
in  trust  for  her  so  long  as  she  continued  covert ;  and  as  to 
the  younger  children,  a  direction  was  superadded  to  the  gift 
to  them,  that  their  shares  should  be  held  in  trust  for  them 
during  their  infancy.  This  was  a  merely  temporary  pro- 
vision, not  practically  affecting  the  general  scheme  of  the 
deed.  If  the  land  had  been  given  in  trust  to  receive  the  rents 
and  apply  them  to  the  use  of  the  children  during  their  lives, 
and  no  interest  had  been  given  them  except  as  beneficiaries 
under  such  a  trust,  the  case  would  have  been  different.  But, 
under  this  deed,  the  property  was  in  the  first  place  given  to 
the  children  absolutely,  in  equal  shares.  They  were,  at  all 
events,  to  come  into  possession  of  their  shares  when  they 
became  of  age,  and  hold  them  in  fee ;  during  their  infancy 
they  could  not  have  disposed  of  them  if  there  had  been  no 
trust,  and  the  practical  difference  was  very  little  whether, 
during  that  period,  the  property  should  be  managed  for  them 
by  a  trustee  or  a  guardian.  If  the  direction  to  hold  in  trust 
during  infancy  be  rejected  as  void,  the  direction  to  divide 
among  these  children  remains,  and  even  if  regarded  as  a  gift 
to  them  on  their  arriving  at  age,  this  would  be  sufficient  to 
vest  the  estate  in  them ;  and  the  failure  of  the  trust,  which 
was  to  continue  only  during  their  infancy,  should  not  invali- 
date the  whole  limitation  to  them.  It  was  a  merely  inciden- 
tal and  practically  immaterial  provision,  the  failure  of  which 
should  not  defeat  the  main  intent  of  the  grantor.  I  think 
this  very  point  was  decided  in  the  case  of  Manioe  v.  Manice. 
In  that  case  there  was  a  devise  and  bequest  to  unborn  grand- 
children, to  take  effect  in  possession  when  they  should  become 
of  age,  but  a  trust  was  created  to  accumulate  the  income  during 
the  infancy  of  each  grandchild.  This  trust  for  accumulation 
was  held  void  as  to  the  personal  estate,  but  the  effect  was 
adjudged   to  be  not  to  destroy  the  bequest,  but  to  vest  the 
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personalty  absolutely  in  the  grandchildren  on  the  death  of 
their  mother  discharged  of  the  trust.  That  decision  governs 
this  case,  even  if  it  should  be  held  that  a  trust  was  created 
in  the  shares  of  the  children  of  Abraham  Fleet,  to  continue 
during  their  respective  minorities. 

When  this  deed  was  before  Assistant  Vice-Chancellor 
Hoffman,  he  was  of  opinion  that  the  limitation  to  after- 
bom  children  was  invalid,  for  the  reason  that  no  provision  is 
made  for  the  case  of  the  death  of  John  K.  Fleet  before 
twenty-one ;  and  that  in  that  case  the  deed  would  operate  to 
keep  up  a  trust  for  the  after-born  children  during  their  lives. 
It  is  difficult  to  see  how  any  such  result  could  possibly  fol- 
low ;  or  how,  under  any  circumstances,  any  trust  for  the  after- 
born  children  could,  under  the  terras  of  the  deed,  continue 
longer  than  during  'their  respective  minorities.  But  the 
further  difficulty  in  the  way  of  the  construction  claimed  by 
the  learned  assistant  vice-chancellor  is,  that  if  the  case  of  the 
death  of  John  K.  Fleet  before  coming  of  age  is  unprovided 
for,  the  limitation  to  after-born  children  would  have  failed 
entirely  in  that  event,  as  it  is  only  those  living  at  the  time 
he  should  become  of  age  who  were  entitled  to  take. 

Judge  Stbong,  when  the  case  came  before  him,  did  not 
sustain  the  views  of  the  assistant  vice-chancellor,  but  placed 
his  judgment  on  the  ground  that  a  trust  was  created  for  the 
after-born  children,  which  created  an  illegal  suspense  of  the 
power  of  alienation,  and  rendered  the  whole  limitation  void. 
If  such  a  trust  was  created,  and  was  inseparable  from  the 
other  dispositions  in  favor  of  their  children,  the  result  at 
which  Judge  Strong  arrived,  would  of  course  follow.  But, 
according  to  the  view  we  take  of  the  deed,  it  did  not  create 
such  a  trust,  and  if  it  did,  the  cases  decided  in  this  court 
since  the  opinion  of  Judge  Strong  was  delivered,  establish  the 
doctrine  that  the  trust  may  be  adjudged  void  without  invali- 
dating the  other  dispositions,  if  separable  from  them,  and  not 
an  essential  part  of  the  scheme  of  the  grantor. 

When  the  case  was  in  the  Commission  of  Appeals  the 
question   was  not  decided,  and  it  was  not   until  after  the 
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decision  of  the  commission  that  the  children  bom  after  the 
execution  of  the  deed  of  trust  were  made  parties  to  the  action. 
Xone  of  the  previous  judgments  are  binding  upon  them,  and 
they  now  have  the  right  to  claim  their  interests  under  the 
will.  We  think  that,  on  John  £.  Fleet  attaining  the  age  of 
twenty-one  years,  these  children  became  vested  with  the  title 
to  four  undivided  sixth  parts  of  the  property  conveyed,  free 
from  any  trust,  and  that  no  interest  therein  remained  in  the 
grantor,  Abraham  Fleet. 

The  judgment  must  therefore  be  reversed  and  a  new  trial 
ordered,  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed 


John  E.  Bislbt,  Appellant,  v.  William  H.  SiaTH  et  al., 

Bespondents. 

Where  a  party,  for  a  valuable  consideration,  gives  to  another  an  order 
payable  oat  of  a  fund  not  then  in  existence,  such  party  cannot,  by  his 
own  default,  prevent  the  creation  or  realization  of  the  fund  and  inter- 
pose the  absence  or  failure  of  the  fund  as  a  defence  to  an  action  npon 
the  order;  so  where  an  order  is  drawn  upon  a  fond,  to  be  paid  upon  the 
happening  of  a  certain  condition,  which  order  is  accepted,  the  acceptor 
cannot,  by  his  own  act,  defeat  the  condition  and  then  set  it  up  as  a 
defence  in  an  action  upon  the  acceptance. 

Plaintiff  was  employed  by  the  I.,  C.  and  D.  R  R.  Co.  to  find  contractors  to 
build  its  road.  He  procured  defendants  to  agree  to  enter  into  such  con- 
tract It  was  agreed  that  the  company  was  to  pay,  as  part  of  the  con- 
sideration for  the  work,  $250,000.  At  the  close  of  the  negotiation  and 
when  the  agreement  was  being  reduced  to  writing,  it  was  fUrther  agreed 
that  the  sum  to  be  paid  defendants  should  be  increased  to  $255,000;  that 
defendants  should  give  to  plaintiff,  as  compensation  for  his  services,  their 
Older  on  the  company  for  $5,000,  payable  pro  rata,  as  the  money  became 
due  under  the  contract.  The  agreement  was  carried  oat,  the  contract 
executed  and  the  order  given  and  accepted  by  the  company.  The  con- 
tract was  subsequently,  and  before  any  money  became  due  under  it,  sur- 
rendered by  defendants  and  canceled.   In  an  action  to  recover  the  amount 
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of  the  order,  Juid,  that  it  was  given  for  a  good  consideration,  and  could 
not  be  defeated  hy  default  of  the  defendants;  and  that  defendants  were 
liable. 
Bisley  y.  Smith  (7  J.  &  S.,  187)  reversed. 

(Argued  March  81,  1876;  decided  AprU  11,  1876.) 

Appeal  from  order  of  the  General  Term  of  the  Superioi* 
Court  of  the  city  of  New  York,  setting  aside  a  verdict  in  favor 
of  plaintiff  and  granting  a  new  trial.  (Reported  below,  7 
J.  &  S.,  137.) 

This  action  was  brought  to  recover  the  amount  of  a  draft  or 
order,  signed  by  defendants,  of  which  the  following  is  a  copy  : 

"  $5,000.  New  York,  July  13,  1867. 

"  For  value  received,  pay  to  the  order  of  John  E.  Bisley 
live  thousand  dollars  j!7r(>  rata^  as  the  money  shall  become  dne 
to  ns  under  our  contract  with  you  of  this  date,  and  charge  the 
same  to  the  account  of 

"Yours  truly. 

"  W.  H.  SMITH, 
''  CHARLES  KING. 
"CONDE  R.  ALTON. 
"To  S.  0.  WiLLSON,  08  President  of  the  iTidianapoliSj  Craw- 
fordsfoUle  and  Danville  Railroad  Company. ^^ 

Wliich  order  was  accepted  by  the  drawee. 

Plaintiff  was  employed  by  said  company  to  find  contractors 
to  build  its  road.  He  opened  negotiations  with  defendants, 
and  procured  them  to  agree  to  enter  into  a  contract.  A 
meeting  was  held  between  them  and  said  Willson,  as  president 
of  the  company,  whereupon  it  was  substantially  agreed  that 
defendants  would  do  the  work,  the  company  to  furnish  defend- 
ants the  right  of  way,  and  transfer  to  them  all  work  already 
done ;  "  all  the  franchises,  rights,  and  property  of,  and  belong- 
ing to,  the  said  Indianapolis,  Crawfordsville  and  Danville 
Railroad  Company  "  to  become  the  property  of  defendants 
when  they  should  have  completed  the  road,  they  to  receive  in 
addition  in  money,  city  and  county  bonds,  mortgage  notes  and 
SicKBLs  — Vol.  XIX.        73 
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cash  subscription  (contributed  by  parties  residing  in  the  vicinity 
of  the  road),  a  bonus  of  $250,000,  payable  in  pro  rata  install- 
ments as  the  work  progressed ;  and  the  entire  road  to  be  com- 
pleted by  the  4:th  of  July,  1870. 

At  this  meeting  the  question  of  plaintiff's  compensation 
came  up,  when  it  was  acknowledged  that  $5,000  would  be  a 
fair  remuneration  for  his  services.  It  was  also  suggested  that, 
as  by  the  contemplated  contract  the  company  would  divest 
itself  of  all  its  available  assets,  by  turning  them  over  to  the 
defendants,  the  latter  should  undertake  to  pay  the  plaintiff. 
Defendants  objected  to  this,  but  finally  expressed  their  willing- 
ness, if  the  bonus  should  be  increased  from  $250,000  to 
$255,000,  to  give  the  plaintiff  a  draft  on  the  company  for 
$5,000,  payable  pro  rata  out  of  the  moneys  to  become  due 
to  the  defendants  as  they  progressed  with  the  work  under  the 
proposed  contract.  This  was  finally  acceded  to.  Further 
subscriptions  were  procured  to  cover  the  increase,  and  the 
contract  was  completed  and  executed  at  the  date  of  the  order. 
The  order  was  executed,  accepted  by  Willson  as  president,  and 
delivered  to  plaintiff.  Defendants  began  work,  but  before 
any  portion  of  the  moneys  became  due  under  it,  they  aban- 
doned the  contract  without  plaintiff's  knowledge  or  consent, 
and  the  same  was  surrendered  and  canceled.  After  the  time 
had  elapsed  within  which  the  moneys  would  have  become  due 
and  payable,  had  the  contract  been  fulfilled,  this  action  was 
brought.  Evidence  was  given  upon  the  trial,  to  the  effect 
that  plaintiff  should  give  a  portion  of  the  $5,000  to  the  presi- 
dent of  the  company. 

Defendants'  counsel  moved  for  a  dismissal  of  the  complaint, 
on  the  ground  that  no  liability  on  their  part  had  been  shown. 
The  motion  was  denied,  and  said  counsel  duly  excepted. 

The  defendants'  counsel  asked  the  court  to  submit  to  the 
jury  the  following  proposition,  among  others :  If  the  jury 
find  that  the  draft  was  given  to  the  plaintiff  to  enable  him  to 
collect  from  the  company  money  due  him  from  the  company, 
and  not  as  an  evidence  of  indebtedness  from  the  defendants 
to  the  plaintiff,  they  should  find  for  the  defendants.     If  the 


1876.]  RiSLBY  V.  Smith  et  al.  579 


Statement  of  case. 


jury  find  tliat  the  draft  was  given  in  the  form  of  a  draft  for 
the  plaintiff's  convenience  to  enable  him  to  collect  the  money 
from  the  company,  the  plaintiff  cannot  recover.  The  requests 
were  denied,  to  which  the  defendants  duly  excepted. 

The  court  directed  a  verdict  for  the  plaintiff,  to  which 
exception  was  duly  taken.  Exceptions  were  ordered  to  be 
heard  at  General  Term,  in  the  first  instance. 

James  Clark  for  the  appellant.  The  burden  of  proving 
that  the  consideration  for  the  draft  was  not  valid  was  upon 
defendants.  {Jerome  v.  Whitney^  7  J.  R.,  321 ;  Hinm/in  v. 
MoultoUy  14  id.,  406;  Jackson  v.  Alexaaidery  3  id.,  484; 
Wab*od  V.  PetriCy  4  Wend.,  676 ;  Prindle  v.  CarutherSj  16 
N.  T.,  426,  431.)  The  $6,000  added  to  the  bonus  agreed  to 
be  paid  to  defendants  constituted  a  valid  consideration  for 
the  draft.  (1  Pars,  on  Con.,  448 ;  Miller  v.  Drake^  1  Cai., 
46,  46 ;  Briggs  v.  Tillotson,  8  J.  R.,  304 ;  White  v.  Demilty 
2  Hall,  436 ;  Funk  v.  Boiigh,  29  111.,  146 ;  Downy  v.  Sinoh- 
man,  26  Ind.,  463 ;  Mehally  v.  White,  3  Mete.  [Ky.],  684 ; 
Babcock  v.  Wilson,  17  Me.,  372 ;  Appleton  v.  Chase,  19  id., 
74 ;  Whitehead  v.  Potter,  4  Ire.,  267 ;  Soc,  in  Troy  v.  Perry, 
6  N.  H.,  164 ;  Oeorge  v.  Harris,  4  id.,  633 ;  Fo7*ney  v.  Shipp, 
4  Jones  [N.  C],  627 ;  Nott  v.  Johnson,  7  Ohio  St.,  270 ; 
Abrams  v.  SuttleSy  Busbee  [N.  C],  99 ;  JiT.  Y.  and  N.  H. 
B.  B.  Co.  V.  Pexley,  19  Barb.,  428;  1  Smith's  L.  C.  [m.  p.], 
224 ;  1  Story  on  Con.,  §§  450,  461  h;  Farley  v.  Cleveland,  4 
Cow.,  432 ;  Barker  v.  BucJdin,  2  Den.,  42 ;  Stewart  v. 
Trustees  of  Ham.  Col.,  id.,  403,  417;  D.  and  H.  Canal  Co. 
V.  West.  Bk.,  4  id.,  97 ;  Tippee  v.  Biohnell,  3  Bing.  [N.  Cas.], 
710 ;  Webb  v.  Bhodes,  id.,  732 ;  Arnold  v.  Lyman,  17  Mass., 
881 ;  Carnegie  v.  Morrison,  22  Mete.,  881 ;  Lawrence  v.  Fox, 
20  N.  Y.,  268.)  Extension  of  time  to  one  party  is  a  good 
consideration  for  the  promise  of  another.  {Thompson  v. 
Gray,  63  Me.,  228 ;  Theob.  Law  of  P.  and  S.,  6 ;  1  Law  Lib., 
4;  PuUin  v.  Stokes,  2  H.  B.,  312;  2  Pars,  on  Con.,  683; 
Bangs  v.  Mosher,  23  Barb.,  478  ;  Tobey  v.  Barber,  6  J.  R., 
68,  72,  78 ;  Alb.  City  F.  Ins.  Co.  v.  Bavendorf,  43  Barb., 
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444;  Place  v.  Mcllvaine,  1  Daly,  266;  38  N.  Y.,  96; 
Putnam  v.  Lewisy  8  J.  R.,  389 ;  Myers  v.  Wells,  5  Hill,  463 ; 
Sart  V.  Hudson,  6  Duer,  249.)  Through  the  drawing  and 
delivery  of  the  draft  by  defendants,  and  its  writteir  acceptance 
by  the  company,  plaintiff  became  an  equitable  assignee  of  an 
interest  in  the  contract  between  defendants  and  the  company. 
{Ji^oel  V.  Murray,  13  N.  T.,  167,  168;  Taung  v.  Stapleion^ 
34  id.,  258,  265 ;  Vreeland  v.  Blunt,  6  Barb.,  182 ;  Peyton 
V.  Hallett,  1  Cai.,  364,  379 ;  McMenomey  v.  Towfisend,  3  J. 
R.,  71 ;  Bradley  v.  Root,  5  Paige,  632 ;  Crocker  v.  Whitney^ 
10  Mass.,  319  ;  Cutis  v.  Perkins,  12  id.,  211.)  Defendants' 
surrender  of  the  contract  without  plaintiflE's  consent  was  a 
breach  of  their  obligation  to  him,  whicli  rendered  them  liable 
for  the  amount  secured  by  the  draft.  ( Worden  v.  Dodge,  4 
Den.,  169  :  Hatch  v.  Pryor,  3  Keyes,  441,  443.) 

TTiomas  H.  Rodman  for  the  respondents.     The  draft  was 

not  a  bill  of  exchange  or  subject  to  the  law  merchant.     {Cook 

V.  Satterlee,  6  Cow.,  108 ;  Morton  v.  Naylor,  1  Hill,  583  ; 

Tan  Wagner  v.  Terrell,  27  Barb.,  181 ;  Alg&r  v.  Scott,  64  N. 

Y.,  14.) 

£abl,  J.  It  is  agreed  upon  both  sid^s  that  the  instrument 
of  July  13, 1867,  drawn  by  defendants  upon  the  president  of 
the  railroad  company,  is  not  a  bill  of  exchange,  but  that  it 
operates  as  an  assignment  of  the  fund  upon  which  it  is  drawn 
to  the  extent  of  $5,000.  And  the  only  question  for  our  con- 
sideration is  the  obligation  assumed  by  the  defendants  by 
this  instrument  under  the  circumstances  surrounding  its 
execution.  * 

The  railroad  company  owed  the  plaintiff  something  for  ser- 
vices in  procuring  the  defendants  to  enter  into  a  contract  to 
build  its  road;  the  amount  to  be  paid  him  had  not  been 
liquidated.  At  the  time  the  negotiations  between  the 
defendants  and  the  president  of  the  railroad  company  were 
substantially  closed,  the  question  of  plaintiff's  compensation 
came  up.     As    all  the  assets  of  the  company  were  to  go  to 
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the  defendants  under  this  contract  to  bnild  the  road,  it  was  a 
matter  of  consideration  how  the  plaintiff  should  be  paid.  It 
was  first  suggested  by  the  president  of  the  company  that  the 
defendants  should  pay  liim  out  of  the  $250,000  which  they 
were  to  receive  under  their  contract.  This  they  declined  to 
do,  and  it  was  then  armnged  that  the  company  should 
inciease  its  available  assets  $5,000,  and  agree  to  pay  defend- 
aots  for  building  the  road  (besides  giving  them  the  road  and 
sl\  its  franchises  when  built)  the  sum  of  $255,000 ;  and  then 
they  would  give  the  plaintiff  the  draft  of  July  thirteenth. 
This  arrangement  was  carried  out ;  the  contract  was  executed 
and  the  draft  was  given  and  accepted  at  tlie  same  time.  The 
Bubstance  of  the  arrangement  was,  that  the  contract-price  to 
be  paid  the  defendants  for  building  the  road  was  increased 
$5,000,  in  consideration  that  they  would  assume  and  pay  the 
plaintiff  the  sum  of  $5,000  out  of  the  moneys  to  be  paid  to 
them  on  their  contract.  The  mode  of  payment  was  specified 
in  and  arranged  by  the  draft. 

There  was  abundant  consideration  for  the  draft  and  every 
obligation  which  it  imposes  upon  the  defendants.  The  plain- 
tiff agreed  to  take  his  pay  in  this  way,  and  for  the  time  being, 
at  least,  he  was  confined  to  his  remedy  upon  the  draft.  This 
furnished  a  consideration.  But  further,  the  defendants  received 
a  contract  from  the  company  to  pay  them  $5,000  more  for 
their  undertaking  in  consideration  tlrnt  they  would  pay  out 
of  it  this  sum  to  the  plaintiff.  If  the  defendants  had  abso- 
lutely agreed  to.  pay  the  plaintiff  this  would  have  been  an 
ample  consideration  to  uphold  the  agreement.  If  they  had 
gone  on  and  performed  their  contract  with  the  railroad  com- 
pany, and  the  money  under  their  contract  had  thus  become 
due  and  payable,  they  could  not  have  repudiated  this  draft 
and  defeated  its  payment  on  the  ground  that  there  was  a 
want  of  consideration.  The  obligation  of  the  defendants  to 
pay  was  not,  however,  absolute,  but  conditional.  If,  without 
their  fault,  no  money  became  due  under  the  contract,  the 
$5,000  could  not  be  paid.  If  the  railroad  company  had  pre- 
vented them  from  performing,  then  they  would  have  been 
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absolved  from  any  liability,  and  the  company  would  have 
been  liable  upon  its  acceptance.  But  can  they  give  this  draft 
and  then  set  up  their  own  default  to  defeat  its  payment  2 
We  think  not.  For  a  sufficient  consideration  they  gave  this 
draft,  payable  out  of  a  particular  fund,  and  they  cannot,  by 
their  own  default,  prevent  the  creation  or  realization  of  that 
fund,  and  then  set  up  the  absence  or  failure  of  the  fund  as  a 
defence  to  this  action.  Having,  by  their  own  fault,  prevented 
the  condition  from  arising  which  would  make  the  payment 
to  the  plaintiff  due,  they  are  estopped  from  setting  up  the 
failure  of  the  condition  to  defeat  the  plaintiff's  claim.  {Oai- 
lagher  v.  NichoU,  60  N.  Y.,  438,  448.) 

But  there  is  another  view  :  the  fund  may  be  treated  as  in 
existence,  in  the  possession  of  the  acceptor,  to'be  transferred 
to  the  plaintiff  upon  the  happening  of  a  condition.  The 
acceptor  could  not  by  its  act  defeat  the  condition  and  then  set 
it  up  as  a  defence  to  plaintiff's  claim  when  sued  upon  its 
acceptance.  So,  the  fund  was  to  be  transferred  to  the  plain- 
tiff upon  the  performance  of  a  certain  condition  by  the  defend- 
ants, and  they  cannot  defend  by  setting  up  their  own  volun- 
tary non-performance.  Defendants'  obligation,  as  thus  defined, 
grows  out  of  the  whole  transaction.  The  two  parties  to  the 
draft,  the  drawer  and  acceptor,  certainly  incurred  some  obli- 
gation by  what  was  done ;  they  were  parties  to  the  scheme  to 
pay  the  plaintiff,  and  that  scheme  was  embodied  in  the  draft 
and  the  contract.  It  must  have  been  understood  by  the 
plaintiff  that  he  was  to  get  his  pay  through  the  scheme  ;  and 
the  other  parties  must  have  intended  that  he  should  thus  get 
his  pay.  It  cannot  be  supposed  that  either  of  the  other  par- 
ties intended  to  reserve  the  right  to  nullify  the  scheme  at 
will  at  any  time.  It  was  a  part  of  the  scheme  that  the  other 
parties  should  perform  all  their  obligations  then  entered  into 
to  create  or  transfer  the  fund  drawn  upon.  They  each 
assumed  an  obligation  to  the  plaintiff  to  act  in  good  faith 
toward  him  in  carrying  out  the  scheme,  and  not  to  defeat  it 
by  any  mere  default. 

These  views  dispose  of  the  merits  of  this  case,  and  it  is 
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only  necessary  to  say  further,  that  the  fact  that  the  plaintiff 
was  to  pay  a  share  of  the  $5,000,  when  realized  by  him,  to 
other  parties,  does  not  affect  his  right  of  action  for  the 
whole  sum.     ' 

The  order  of  the  General  Term  must  be  reversed  and 
judgment  ordered  for  plaintiff  upon  the  verdict,  with  costs. 

All  concur. 

Order  reversed  and  judgment  accordingly 


Matthew  MoCouet,  Plaintiff  in  Error,  v.  The  People  of 
THE  State  op  New  York,  Defendants  in  Error. 

Where  there  are  to  the  cellar- way  of  a  dwelling-house  two  doors,  one  open- 
ing outwardly,  the  other  opening  into  the  cellar,  the  latter  is  an  outer 
door  of  the  house,  and  if  closed  and  latched,  the  unlatching  and  enter- 
ing constitutes  a  hreaking  and  entry,  within  the  meaning  of  the  statute 
relating  to  burglary.     (2  R.  8.,  668,  §  10,  et  aeq.) 

Plaintiff  in  error,  with  two  companions,  stopped  at  the  house  of  C.  in  the 
day-time.  He  asked  C/s  daughter,  who  was  alone  at  home,  for  a  drink 
of  cider,  offering  to  pay  for  it.  She  refused  to  let  him  have  it,  and  he 
thereupon  opened  the  cellar  door,  although  forbidden  to  do  so  by  her, 
went  in  and  drew  some  cider.  He  had  procured  cider  there  before,  and 
was  partially  intoxicated  at  the  time.  He  was  indicted  for  burglary 
and  larceny.  Upon  the  trial  his  counsel  requested  the  court  to  direct  an 
acquittal,  which  was  denied.  Held^  error;  that  the  evidence  failed  to 
show  that  the  accused  entered  with  intent  to  commit  a  crime;  that 
while  there  was  an  evidence  of  an  intent  to  obtain  a  drink  of  cider  and 
thus  to  deprive  C.  of  his  property,  there  was  an  absence  of  the  circum- 
stances ordinarily  attending  the  commission  of  a  larceny,  and  which 
distinguish  it  from  a  trespa^,  and  that  all  the  circumstances  were  con- 
sistent with  the  view  that  the  transaction  was  a  trespass  merely. 

Every  taking  by  one' person  of  the  personal  property  of  another  without 
the  consent  of  the  latter,  without  right  or  claim  of  light,  and  with 
intent  to  appropriate  it,  is  not  larceny;  there  must  also  be  a  felonious 
intent. 

(Argued  April  8, 1876;  decided  AprU  11,  1876.) 

Erbor  to  the  General  Terra  of  the  Supreme  Conrt  in  the 
third  judicial  department  to  review  a  judgment  of  the  Court 
of  Sessions  in  and  for  the  county  of  Essex,  entered  upon  a 
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verdict  convicting  plaintiff  in  error  of  the  crinfie  of  burglary 
and  larceny. 

The  indictment  contained  three  connts :  First.  Burglary  in 
the  second  degree.  Second.  Burglary  in  th6  third  degree. 
Third.  Larceny.  The  intended  crime  charged  in  each  count 
was  to  steal  cider. 

On  the  30th  September,  1871,  between  eight  and  eleven 
A.  M.,  plaintiff  in  error,  with  his  brother  and  another  com- 
panion, stopped  at  the  house  of  the  prosecutor,  Hinckley 
Cole,  who  was  then  absent  from  home.  The  prisoner  was 
partially  intoxicated ;  he  had  before  stopped  at  the  house  and 
procured  cider.  The  daughter  of  Cole  came  to  the  door,  and 
he  asked  her  for  some  cider,  offering  to  pay  for  it.  She 
refused  to  let  him  have  any.  There  were  two  doors  to  the 
cellar,  one  opening  out,  the  other  about  eighteen  inches  dis- 
tant opening  into  the  cellar.  The  evidence  on  the  part  of  the 
prosecution  tended  to  show  that  the  latter  was  shut  and 
latched.  The  prisoner  said  he  would  have  some  cider  any  way, 
and  started  to  go  down  cellar.  Miss  Cole  forbade  him,  and 
ordered  him  to  leave  the  premises,  but  he  went  on  into  the 
cellar  and  drew  some  cider  in  a  pail.  His  brother  followed 
him  into  the  cellar,  took  the  cider  away,  and  succeeded  in 
getting  him  away  from  the  premises. 

At  the  close  of  the  evidence  the  prisoner's  counsel  requested 
the  court  to  direct  an  acquittal.  This  the  court  refused,  and 
said  counsel  duly  excepted.  The  jury  rendered  a  general 
verdict  of  guilty. 

Sarnuel  Hand  for  tlie  plaintiff  in  error.  There  was  no  evi- 
dence of  breaking  and  entering  to  sustain  the  verdict.  (2  R. 
S.,  668,  §§  10, 11 ;  id.,  669,  §  20 ;  People  v.  Bush,  3  Park.,  552 ; 
People  V.  Fralick,  Lalor  [H.  &  D.],  63.)  Even  if  the  entry 
was  technically  a  breaking  in,  by  reason  of  the  door  being 
latched,  it  was  not  burglarious.  {DoWs  Case,  2  E.  P.  C, 
513 ;  Crocheron^s  Case,  1  City  H.  Kec,  177 ;  Urath.  Dig.,  C. 
L.  Burg. ,  48 ;  Rex  v.  Halloway,  5  C.  &  P.,  624 ;  1  Colby  Cr. 
L.,  635 ;  4  Black.  Com.,  227  ;  1  Russ.,  822,  823;  Comf(yrt  v. 
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Fulton^  39  Barb.,  66.)  There  was  nothing  to  justify  a  find- 
ing that  a  larceny  was  committed,  or  attempted  or  intended. 
(4  Black.  Com.,  241 ;  2  Rubs.,  8 ;  1  Hale,  509 ;  Hadleyh  Case, 
5  City  H.  JRec,  8  ;  1  id.,  177 ;  Joknsan  v.  People^  4  Den., 
364 ;  Payne  v.  People,  6  J.  R,  103 ;  People  v.  Caryl,  12 
Wend.,  547;  2  R.  S.,  668,  §  10,  subd.  1,  §  11 ;  Laws  1863, 
chap.  244.) 

Nathaniel  C.  MoaJc  for  the  defendants  in  error.  There 
was  a  sufficient  breaking  in  to  constitute  a  burglary.  (2  R. 
S.,  668,  §  13;  2  Edm.  Stat,  668 ;  id.,  669,  §  18;  2  Whart.  Cr. 
L.  [7th  ed.],  §§  1535,  1538 ;  Butler  v.  PeopU,  4  Den.,  70  ; 
Thompson  v.  People,  3  Park.,  213.)  The  court  properly 
refused  to  charge  that  there  was  no  evidence  of  a  taking  or 
carrying  away  of  property.  (2  Bish.  Cr.  L.  [5th  ed.],  §§  95, 
97 ;  id.,  §§  794-797  ;  2  Whart.  Cr.  L.  [7th  ed.],  §  1810 ;  Bex 
V.  Lapiei\  1  Leach  [4th  ed.],  320 ;  Reg.  v.  Simpson,  Dearsby 
C.  C,  421 ;  6  Cox  Cr.  C,  401.)  It  was  not  error  for  the 
court  to  instruct  the  jury  that  if  the  accused  intended  feloni- 
ously to  deprive  the  owner  of  his  property,  although  he  did 
not  intend  to  appropriate  it,  he  was  guilty.  {Reg.  v.  HaUo- 
way,  2  C.  &  K.,  944,  935 ;  2  Bish.  Cr.  L.  [5th  ed.],  §  343  ;  1 
id.,  §  342 ;  Comm.  v.  Mason,  105  Mass.,  163 ;  Comm.  v.  Ten- 
ney,  97  id.,  58,  59 ;  Comm.  v.  Coe,  115  id.,  422.)  It  was 
proper  to  refuse  to  charge  that  the  fact  that  the  offence  was 
committed  in  the  day-time,  and  in  the  presence  of  those  in 
possession  of  the  premises,  would  prevent  a  conviction. 
{Chisser^s  Case,  T.  Raym.,  276  ;  Bealey  v.  Sampson,  9  Vent., 
84 ;  Kel.,  83 ;  Burns'  Justice  [30th  ed.],  223 ;  Alison  Prin.  L. 
Scotland,  264,  265 ;  Barb.Cr.  L.  [2d  ed.],  175.) 

Andrews,  J.  There  was  evidence  authorizing  the  submis- 
sion to  the  jury  of  the  question  whether  the  prisoner  gained 
admission  to  the  cellar  by  opening  the  door  from  the  cellar- 
way.  This  door  was  an  outer  door  of  the  house.  The  fact 
that  there  was  another  door  opening  outwardly  before  reach- 
ing it,  did  not  make  it  an  inner  door  of  the  house.  Like  a 
SiCKELS— Vol.  XIX.         74 
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stonn-door,  the  outer  door  was  a  barrier  to  the  approach  to 
the  oater  door  of  the  house,  and  access  to  the  house  could  not 
be  obtained  until  the  second  door  was  opened.  If,  therefore, 
the  prisoner  in  entering  the  cellar  unlatched  the  door  imme- 
diately communicating  with  it,  there  was  a  breaking  and 
entry  which  would  constitute  burglary,  provided  the  other 
constituent  of  the  offence  was  made  out,  viz.,  that  the  pris- 
oner entered  with  the  intent  to  commit  a  crime.  (2  R.  S., 
668,  §§  13.  18.) 

The  material  question  in  the  case  is,  whether  the  evidence 
justified  the  finding  of  the  jury  that  the  prisoner  broke  and 
entered  the  cellar  with  intent  to  steal  cider  therein  ;  which  is 
the  intent  charged  in  the  indictment.  The  breaking  and 
entry  was  not  a  substantive  offence  ;  and  if  the  evidence  was 
insufiicient  to  show  that  it  was  done  with  intent  to  commit  a 
larceny,  the  judge  should  have  directed  an  acquittal.  Every 
taking  by  one  person  of  the  personal  property  of  another, 
without  his  consent,  is  not  larceny ;  and  this,  although  it  was 
taken  without  right,  or  claim  of  right,  and  for  the  purpose  of 
appropriating  it  to  the  use  of  the  taker.  Superadded  to  this, 
there  must  have  been  a  felonious  intent,  for  without  it  there 
was  no  crime.  It  would,  in  the  absence  of  such  an  intent,  be  a 
bare  trespass,  which,  however  aggravated,  would  not  be 
crime.  It  is  the  criminal  mind  and  purpose  going  with  the 
act  which  distinguishes  a  criminal  trespass  from  a  mere  civil 
injury.     (1  Hale's  P.  C,  509.) 

Whether  the  criminal  intent  existed  in  the  mind  of  a  per- 
son accused  of  crime  at  the  time  of  the  commission  of  the 
alleged  criminal  act,  must  of  necessity  be  inferred  and  found 
from  other  facts  which  in  their  nature  are  the  subject  of  spe- 
cific proof;  and  for  this  reason  it  is,  that  the  other  constitu- 
ents of  the  crime  being  proved,  it  must,  ordinarily,  be  left  to 
the  jury  to  determine,  from  all  the  circumstances,  whether 
the  criminal  intent  existed. 

In  some  cases  the  inference  is  irresistible,  and  in  others  it 
may  be,  and  often  is,  a  matter  of  great  difficulty  to  deter- 
mine whether  the  accused  committed  the  act  charged  with  a 
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criminal  purpose.  But  there  are  usually  found  in  connection 
with  an  act  done,  which  is  charged  to  be  criminal,  attending 
circumstances  which  characterize  it,  and  if  these  are  absent, 
or  the  circumstances  proved  are  consistent  with  innocence,  a 
conviction  cannot  be  safely  allowed. 

In  this  case  the  accused  entered  the  cellar  without  right 
and  against  the  protest  of  the  prosecutor's  daughter,  with 
intent  to  obtain  a  drink  of  cider,  and  in  that  way  to  appro- 
priate it  to  his  own  use  and  deprive  the  prosecutor  of  his 
property.  So,  if  in  passing  through  the  prosecutor's  orchard 
he  had,  without  the  consent  and  against  the  will  of  the  owner, 
picked  from  the  ground  an  apple  and  eaten  it,  the  act  would 
meet  the  general  definition  of  larceny,  to  wit,  a  taking  of  the 
personal  property  of  another,  without  his  consent,  and  appro- 
priating it  to  his  own  use  with  design  to  deprive  the  owner 
of  it.  Larceny  might  be  predicated  of  such  a  transaction, 
but  if  it  appeared  the  act  was  done  openly,  in  the  day-time, 
in  the  sight  of  the  owner,  a  jury  would  not  be  called  upon 
to  convict ;  and  the  court  might  properly  so  advise  them  and 
direct  an  acquittal.  In  the  case  supposed  the  act  would  be  a 
plain  trespass,  and  the  circumstances  proved  would  be  con- 
sistent with  a  design  on  the  part  of  the  accused  to  commit  a 
trespass,  and  there  would  be  an  absence  of  circumstances 
usually  accompanying  a  felonious  taking. 

In  the  case  before  us  the  accused  was  guilty  of  a  rude  and 
aggravated  trespass.  He  persisted  in  entering  the  cellar  to 
draw  cider  although  forbidden  to  do  so  by  the  prosecutor's 
daughter.  He  offered  to  pay  for  it  if  she  would  furnish  it. 
He  had  procured  cider  at  this  house  before,  and  he  was  par- 
tially intoxicated.  But  these  circumstances  were  no  justifi- 
cation of  his  act ;  the  daughter  had  a  right  to  refuse  to  give 
him  cider,  and  his  offer  to  pay  for  it  gave  him  no  right  to 
take  it  by  force ;  and  his  intoxication,  while  it  may  to  some 
extent  account  for  his  conduct,  did  not  mitigate  his  offence  or 
excuse  his  crime,  if  one  was  committed.  But  there  was  an 
absence  of  the  circumstances  which  ordinarily  attend  the 
commission  of  larceny  and  which  distinguish  it  from  a  mere 
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trespass.  There  was  neither  fraud,'  stratagem  or  stealth. 
The  value  of  the  cider  which  he  intended  to  take  was  trivial, 
and  the  whole  transaction  was  open,  in  the  day-time,  and  in 
the  presence  or  within  the  observation  and  knowledge  of  the 
prosecutor's  daughter.  The  people  gave  in  evidence  the  dec- 
laration of  the  accused,  made  to  the  prosecutor  a  short  time 
after  the  transaction,  on  the  occasion  of  the  settlement  of  the 
civil  damages,  in  answer  to  an  inquiry,  what  his  object  was 
in  so  conducting  himself  at  the  house,  that  he  was  ''  rum 
crazy  ; "  and  this  was  very  likely  the  truth.  There  was  not 
only  an  absence  of  the  usual  indicia  of  a  felonious  taking, 
but  all  the  circumstances  proved  are  consistent  with  the  view 
that  the  transaction  was  a  trespass  merely.  To  find  this 
transaction  a  larceny  it  is  necessary  to  override  the  ordinary 
presumption  of  innocence  and  to  reject  a  construction  of  the' 
prisoner's  conduct,  which  accounts  for  all  the  circumstances 
proved  without  imputing  crime,  and  to  impute  a  criminal 
intention,  in  the  absence  of  the  ear-marks  which  ordinarily 
attend  and  characterize  it.  The  accused  was  convicted  of 
burglary  and  larceny  and  was  sentenced  to  two  years  in  the 
State  prison.  There  was  not,  we  think,  sufficient  evidence  to 
warrant  the  conviction,  in  that  it  did  not  justify  an  inference 
that  the  accused  acted  with  a  felonious  intent. 

We  cannot  sustain  the  conviction  without  confounding  the 
distinction  between  criminal  acts  and  such  as,  however  rep- 
rehensible, involve  only  a  violation  of  private  rights,  and 
injuries  for  which  there  is  a  remedy  only  by  civil  action. 

The  refusal  of  the  court  to  direct  an  acquittal  was  error,  for 
which  the  conviction  should  be  reversed. 

All  concur. 

Judgment  reversed. 
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Pbtes  Reynolds,  Respondent,  v.  Alexander  P.  Robinson 

et  al.,  Appellants. 

Where  a  married  man  takes  boarders  into  his  house  or  converts  it  into  a 
hospital  for  the  sick,  and  his  wife  takes  charge  of  his  establishment  or 
renders  services  in  the  house  to  boarders  or  sick  persons,  in  the  absence 
of  proof  of  any  special  agreement,  all  her  services  and  earnings  belong 
to  her  husband,  and  he  can  maintain  an  action  to  recover  therefor. 

Brooks  V.  Schioerin  (54  N.  Y.,  848)  distmguished. 

Where  an  agreement  is  made  between  two  parties  that  compensation  for 
services  rendered  by  one  to  the  other  shall  be  made  by  a  provision  in  the 
will  of  the  latter,  in  case  a  provision  is  made  sufficient  only  to  compen- 
sate in  part  for  the  services,  the  party  rendering  them  has,  after  the  death 
of  the  other,  a  cause  of  action  for  the  balance  against  his  personal 
representatives. 

In  an  action  to  recover  for  services  rendered  to  a  boarder  sick  with  cancer, 
evidence  on  the  part  of  plaintiff  was  received,  under  objection,  that 
the  health  of  his  wife  was  injured  by  the  stench  of  the  cancer.  Eeld^  no 
error;  that  the  evidence  was  competent,  not  to  lay  a  foundation  for 
recovery  for  the  loss  of  health,  but  to  show  the  nature  of  the  services. 

Physicians  who  knew  the  value  of  services  in  nursing  cancer  cases,  and 
who  were  acquainted  with  the  case,  were  permitted  to  give  their  opinion 
as  to  the  value  of  the  services  in  dressing  the  cancer  and  caring  for  the 
sick  person.    SM,  no  error. 

A  physician,  who  had  testified  to  his  knowledge  of  cancer  cases  and  of  the 
value  of  services  in  caring  for  them,  who  also  testified  to  having  heard 
the  evidence  of  other  physicians  who  had  treated  and  who  described 
the  cancer,  and  had  heard  the  testimony  of  plaintiff's  wife  read,  but  wlio 
had  no  personal  knowledge  of  the  case,  was  asked:  '*  What  would  be 
the  value  of  the  services  rendered  by  her  in  nursing  and  dressing  the 
cancer? ''  This  was  objected  to,  and  the  answer  received  under  excep- 
tion. Held,  error;  as  the  question  called  upon  the  witness  to  assume  the 
correctness  of,  and  to  draw  inferences  from  the  evidence  of  other  wit- 
nesses; that  his  opinion  should  have  been  obtained  by  stating  to  him  an 
hypothetical  case. 

(Argued  April  8,  1876;  decided  April  11,  1876.) 

Appeal  from  jadgment  of  the  General  Term  of  the  Supreme 
Gourt  in  the  third  judicial  department,  aflSrming  a  judgment 
in  favor  of  plaintiff,  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  the  value  of  services 
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alleged  t&  have  been  performed  by  plaintiff  and  his  wife  in 
caring  for  defendant's  testator,  James  Hill. 

Said  Hill  was  a  farmer  living  in  Argyle,  Washington  county. 
In  18515  he  adopted  Lovella  Hughes  and  brought  her  up  as 
his  daughter.  She  married  the  plaintiff  in  January,  1863. 
After  the  marriage,  plaintiff  took  Hill's  farm  to  work  on 
shares,  and  in  1867  purchased  it.  Hill  continued  to  live  with 
plaintiff,  paying  for  his  board.  The  referee  found  that  from 
the  commencement  of  the  year  1863,  up  to  the  time  of  Hill's 
death,  which  occurred  in  1871,  he  was  afflicted  with  a  cancer, 
and  by  reason  thereof  required  a  great  deal  of  care,  nursing, 
bathing,  and  washing  of  linen  and  clothing.  That  plaintiff's 
wife,  during  this  time,  save  for  a  short  period  before  his  death 
(when  a  nurse  was  employed),  rendered  these  services,  which 
were  performed  at  the  request  of  Hill,  who  promised  to  pay 
what  they  were  worth.  That  the  services  were  difficult  and 
required  great  care  and  attention,  which  were  given,  and  that 
the  services  were  worth  $4,342.  The  evidence  tended  to 
show  that  Hill  was  to  compensate  for  the  services  by  making 
a  provision  for  plaintiff's  wife  in  his  will.  He  did  bequeath 
to  her  $1,500. 

Upon  the  trial,  a  physician  called  for  plaintiff,  after  giving 
a  description  of  the  cancer,  and  stating  the  nature  of  the 
services  performed  by  plaintiff's  wife,  was  asked  the  question : 
^^  State  what  effect,  if  any,  was  produced  upon  the  health  of 
Mrs.  Reynolds  ? "  This  was  objected  to  as  immaterial ;  objec- 
tion overruled  and  defendants'  counsel  excepted. 

Several  physicians,  who  had  been  acquainted  with  the  tes- 
tator, were  familiar  with  the  cancer  and  with  the  service 
required,  and  who  testified  to  their  knowledge  of  the  valne 
of  such  services,  were  asked  how  much,  in  their  opinion,  it 
was  worth  to  dress  the  cancer  each  time ;  and  also,  how  much, 
in  their  opinion,  it  was  worth  to  care  for  and  nurse  the  testa- 
tor exchisive  of  the  dressing,  and  also  including  it ;  and  how 
much  it  was  worth  to  nurse  the  testator  and  dress  the  cancer 
twice  a  day  for  a  period  of  six  years  before  his  death.  These 
questions  were  objected  to ;  the  objections  were  overruled  and 
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answers  received,  to  which  defeudants'  counsel  duly  excepted. 
One  of  the  physicians,  Dr.  Maynard,  had  never  seen  the 
testator.  He  testified  in  substance  that  he  had  been  a 
physician  and  surgeon  twenty-seven  years ;  that  he  had  treated 
many  cases  of  cancer,  and  was  acquainted  with  the  value  of 
services  in  dressing  them  and  nursing  the  patients ;  had  heard 
the  testimony  of  two  other  physicians,  Drs.  Martin  and 
Moneypenny,  and  heard  their  description  of  the  cancer ;  also, 
that  he  had  heard  read  the  testimony  of  plaintifi''s  wife.  He 
was  then  asked :  "  What  would  be  the  value  of  the  services 
rendered  by  her  in  nursing,  and  dressing  the  cancer  of  Mr. 
Hill,  during  the  last  six  years  of  his  life  ? "  This  was  objected 
to  by  defendants'  counsel  upon  the  following  grounds  : 

"  The  witness  shows  no  knowledge  of  the  value  of  such 
services  when  rendered ;  is  not  shown  to  know  any  thing  of 
the  services  in  question,  except  as  instructed  by  the  evidence 
read  him,  and  is  incompetent,  under  such  circumstances,  to 
testify  what  the  services  are  worth  ;  that  such  testimony,  under 
the  circumstances,  is  inadmissible ;  witness  is  not  shown  to  be 
acquainted  with  the  market  value  of  the  services  rendered  in 
this  case ;  that  such  services  are  not  to  be  reckoned  in  their 
value  by  the  worth  of  each  dressing,  but  by  the  general  worth 
of  the  services  of  a  nurse,  competent  to  do  all  the  needed 
dressings ;  that  the  witness,  must  state  facts  and  not  opinions, 
and  the  question  calls  for  no  fact,  but  an  opinion  of  the 
witness."  The  objections  were  overruled  and  answer  received, 
to  which  said  counsel  duly  excepted. 

Further  facts  appear  in  the  opinion. 

JSsek  Cawen  for  the  appellants.  No  implied  contract  will 
arise  to  pay  for  services  rendered  by  and  between  members 
of  the  same  family.  (  WiUiama  v.  Hutchinson^  3  N.  Y.,  812 ; 
HaU  V.  Finch^  29  Wis.,  278 ;  9  Am.  R.,  659 ;  Andrews  v. 
Foster^  17  Vt.,  656 ;  Ruckmcm^s  Appealy  61  Penn.,  261 ;  Duff 
v.  Dvffyy  4  id.,  899.)  There  was  no  express  contract  to  pay 
plaintiffs  wife  any  particular  amount  for  her  services  or  what 
they  were  reasonably  worth.    {Shirley  v.  Vaily  38  How.,  409  ; 
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Ganger  v.  Van  Aemum^  43  Barb.,  602;  32  Ind.,  42;  61 
Fenn.,  251.)  The  action  cannot  be  maintained  because  the 
services  were  rendered  under  the  expectation  that  compensa- 
tion therefor  would  be  provided  for  in  Mr.  Hill's  will.  {Jiob- 
inson  v.  Raynovy  28  N.  T.,  494 ;  Patterson  v.  Pattereony  13 
J.  R.,  379  ;  Jacobeon  v.  La  Orange^  3  id.,  199 ;  Eaton  v.  Ben- 
tony  2  Hill,  578 ;  Oshorn  v.  Oove,  Qra/y^a  Hospitaly  3  Str., 
728.)  This  action  could  not  be  maintained  by  plaintiff. 
{Brooks  V.  Schweriuy  54  N.  Y.,  343,  348  ;  Adams  v.  Curtisy  4 
Lans.,  164.)  The  referee  erred  in  receiving  evidence  as  to  the 
effect  of  her  services  on  the  health  of  plaintiff's  wife.  {Baird 
V.  GiUetty  47  N.  Y.,  186 ;  WUliams  v.  Fitchy  18  id.,  546 ; 
Worrall  v.  Parmeleey  1  id.,  519.)  The  referee  also  erred  in 
receiving  the  testimony  of  Dr.  Martin.  {Carpenter  v.  Blakey 
2  Lans.,  206 ;  People  v.  Laikey  12  N.  Y.,  358.) 

A.  D,  Wait  for  the  respondent.  Plaintiff  could  maintain 
this  action.  {Lewis  v.  Trickeyy  20  Barb.,  387;  Reeves'  Dom. 
Rel.  [Parker's  ed.],  138,  ni.  p.,  63 ;  Filer  v.  N.  T.  C.  R.  R. 
Uo.y  49  N.  Y.,  56 ;  Blow  v.  Eiahy  6  K  Y.  S.  C.  R.,  464 ; 
Brooks  V.  Schweriiiy  54  N.  Y.,  348.)  Upon  a  failure  to  pro- 
vide for  payment  of  the  services  in  the  will,  Mrs.  Reynolds 
was  entitled  to  compensation  from  the  estate.  {Robinson  v. 
Raynory  28  N.  Y.,  494;  36  Barb.,  128.) 

Eabl,  J.  After  the  marriage  of  the  plaintiff  with  Miss 
Hughes,  January  1,  1863,  he  took  the  testator's  farm  on 
shares,  and  continued  to  occupy  it  until  1867,  when  he 
bought  it.  From  1863  to  the  time  of  his  death  in  Novem- 
ber, 1871,  with  the  exception  of  short  intervals,  the  testator 
boarded  with  him,  and  paid  for  his  board  at  the  rate  of  three 
dollars  per  week.  Hence,  there  is  little  room  for  saying  that 
he  was  simply  living  with  plaintiff  as  a  member  of  his  family, 
and  that  the  services  were  rendered  by  plaintiff's  wife  gratu- 
itously, as  an  adopted  daughter.  Besides,  the  referee  found, 
upon  sufficient  evidence,  that  the  services  were  rendered  upon 
the  express  request  of  the  testator,  and  his  promise  to  pay 
for  them. 
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Plaintiff's  wife  rendered  the  services  in  his  house  to  a 
boarder  therein.  She  was  engaged  in  no  business  or  service 
on  her  own  account.  She  was  in  charge  of  his  household, 
and,  as  part  of  her  household  duties,  rendered  the  services  to 
a  person  in  her  husband's  house  by  contract  with  him.  She 
was  then  working  for  her  husband,  and  not  for  herself,  or  on 
her  own  separate  account.  Notwithstanding  the  act  chapter 
90  of  the  Laws  of  1860,  she  could  still  work  for  her  husband, 
she  could  devote  all  her  time  and  service  to  him,  and  the  cir- 
cumstances of  this  case  are  such  as  to  warrant  the  finding  of 
the  referee,  that  the  services  were  rendered  by  him  through 
her.  These  views  are  not  in  conflict  with  Brooks  v.  Schw&rin 
(54  N.  Y.,  343).  There  a  poor  woman  went  out  to  work  by 
the  day,  earning  wages,  and  it  was  held  that  the  wages  thus 
earned  in  labor  outside  of  her  household,  and  entirely  discon- 
nected from  her  household  duties,  belonged  to  her.  But  if 
the  husband  takes  boarders  into  his  house,  or  converts  his 
house  into  a  hospital  for  the  sick,  and  his  wife  takes  charge 
of  his  establishment,  and  thus  aids  him  in  carrying  on  his 
business,  in  the  absence  of  special  proof,  all  her  services  and 
earnings  belong  to  her  husband.  Even  under  such  circum- 
stances, the  husband  might  covenant  and  agree  that  his  wife 
should  receive  pay  for  her  services  on  her  own  account ;  but 
in  the  absence  of  some  arrangement  to  that  effect,  the  infer- 
ence of  law  and  fact  would  be  that  she  was  working  for  her 
husband  in  the  discharge  of  her  marital  duties.  Hence,  the 
referee  properly  held  that  the  husband  was  the  proper  person 
to  sue  in  this  case. 

The  evidence  tends  strongly,  if  not  conclusively,  to  show 
that  the  understanding  of  all  the  parties  was  that  the  testator 
was  to  pay  for  the  services  rendered  by  Mrs.  Reynolds  by  a  pro- 
vision for  her  in  his  will.  If  the  referee,  upon  a  new  trial,  finds 
that  there  was  such  an  understanding,  then  the  main  question 
to  be  determined  will  be,  whether  the  provision  made  in  the 
will  for  Mrs.  Reynolds  was  suflicient  to  pay  for  her  services. 
If  he  should  find  that  it  was,  the  plaintiff  must  be  defeated. 
If  he  should  find  that  it  was  not,  then  the  plaintiff  may 
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recover  the  balance,  after  deducting  the  legacy  of  $1,500  to  his 
wife.  It  is  no  objection  to  this  view  that  the  services  were 
rendered  by  his  wife  nnder  the  circumstances  stated.  Under 
all  the  circumstances,  his  wife  was  clothed  with  authority  to 
contract  with  the  testator,  and  plaintiff's  assent  to  the  mode  of 
compensation  must  be  inferred.  The  agreement  in  law,  upon 
the  assumption  that  the  referee  shall  find  the  facts  as  above 
stated,  was  with  the  hnjsband  that  the  testator  should  pay 
for  the  services  by  a  provision  for  his  wife  in  his  will.  If  he 
hud  failed  wholly  to  make  such  a  provision,  it  would  have 
left  the  plaintiff  with  his  entire  cause  of  action.  If  he  made 
such  a  provision  in  part  only,  then  the  husband  has  a  cause 
of  action  for  the  balance.  {Jacobsen  v.  La  Crravge^  3  J.  R, 
199 ;  Patterson  v.  PaMerson^  13  id.,  379 ;  Eaton  v.  Benton, 
2  Hill,  578 ;  EoUnson  v.  Raynor,  28  N.  Y.,  494.) 

The  plaintiff  was  permitted,  against  the  objection  of 
defendants,  to  show  that  the  stench  produced  by  the  cancer 
affected  the  health  of  Mrs.  Reynolds.  This  evidence  was 
competent,  not  to  lay  the  foundation  of  any  recovery  for  the 
loss  of  health,  but  to  show  the  serious  nature  of  the  disagree- 
able service  which  plaintiff 's  wife  rendered.  It  was  compe* 
tent  to  show  not  only  that  the  stench  was  offensive,  but  that 
it  was  detrimental  to  health. 

The  plaintiff  was  permitted,  against  the  objection  of  defend- 
ants, to  prove,  by  Dr.  Martin,  how  much,  in  his  opinion,  it  was 
worth  to  dress  the  cancer  each  time ;  also,  how  much,  in  his 
opinion,  it  was  worth  to  take  care  of  and  nurse  the  testator, 
exclusive  as  well  as  inclusive  of  dressing  the  cancer ;  and  also, 
by  Dr.  Moneypenny,  how  much,  in  his  opinion,  it  was  worth  to 
nurse  the  testator  and  dress  his  cancer  twice  a  day  for  a  period 
of  six  years  before  his  death.  These  doctors  were  not  asked  to 
give  their  opinion  based  upon  the  evidence  of  other  witnesses. 
They  had  been  acquainted  with  the  testator,  were  familiar 
with  the  cancer  and  its  offensive  nature,  and  with  the  dis- 
agreeable service  required  in  dressing  it  and  taking  care  of 
him,  and  they  knew  thu  value  of  services  required  for  nurs- 
ing cancer  patients.    Under  such  circumstances,  their  esti- 
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mates  of  value  were  competent  to  be  placed  before  the 
referee. 

The  views  thus  far  expressed  are  deemed  proper  with  a 
view  to  the  new  trial,  which  must  be  granted  for  the  error  of 
the  referee  in  overruling  the  objection  to  the  evidence  of 
Dr.  Mavnard,  to  which  we  now  call  attention.  He  testified 
that  he  had  been  a  physician  and  surgeon  for  twenty-seven 
years;  had  treated  many  cases  of  cancer;  had  heard  the  tes- 
timony of  Doctors  Martin  and  Moneypenny,  and  heard  their 
description  of  the  cancer  with  which  the  testator  was  afflicted ; 
that  he  was  acquainted  with  the  value  of  services  in  dressing 
such  cases,  and  that  he  obtained  his  knowledge  in  dressing 
and  nursing  such  cases ;  and  that  he  had  heard  the  testimony 
of  plaintiff's  wife  read.  The  following  question  was  then 
put :  "  What  would  be  the  value  of  the  services  rendered  by 
her  in  nursing  and  dressing  the  cancer  of  Mr.  Hill  during 
the  last  six  years  of  his  life  ? "  Defendants  objected  to  this 
evidence  on  the  ground  that  the  witness  had  no  knowledge 
of  the  value  of  such  services  when  rendered  ;  that  he  knew 
nothing  of  the  services,  except  as  informed  by  the  evidence 
read  to  him ;  and  that  he  was  incompetent,  under  such  cir* 
cumstances,  to  testify  to  the  value  of  the  services ;  that  he 
must  state  facts,  and  was  not  competent  to  give  an  opinion. 
The  objection  was  overniled.  Doctors  Martin  and  Money- 
penny  had  described  the  cancer,  and  plaintiff's  wife  in  her 
evidence  had  also  described  it,  and  mentioned  the  services 
which  she  rendered.  The  witness  had  never  seen  Mr.  Hill, 
and  knew  nothing  about  his  condition  and  the  character  of 
the  services  rendered,  except  from  the  description  of  other 
witnesses.  Under  such  circumstances,  it  is  settled  upon 
authority  that  his  opinion,  as  given  by  him,  was  incompetent. 
(People  V.  Lakey  12  N.  Y.,  358;  Carpmter  v.  Blakey  2 
Lans.,  206.) 

In  such  a  case,  it  is  not  the  province  of  the  witness  to 
reconcile  and  draw  inferences  from  the  evidence  of  other 
witnesses,  and  to  take  in  such  facts  as  he  thinks  their  evidence 
has  established,  or  as  he  can  recollect  and  carry  in  his  mind, 
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and  thus  form  and  express  an  opinion.  His  opinion  maj  be 
obtained  by  stating  to  him  a  hypothetical  case,  taking  in  some 
or  all  the  facts  stated  by  witnesses,  and  claimed  by  counsel 
putting  the  question  to  be  established  by  their  evidence,  and 
when  the  question  is  thus  stated,  the  witness  has  in  his  mind 
a  definite  state  of  facts,  and  the  province  of  the  triers, 
whether  referees  or  jurors,  is  not  interfered  with.  They  will 
determine  whether  the  facts  exist  which  are  thus  assumed, 
and  then  give  the  opinion  such  weight  as  they  think  it  enti- 
tled to,  with  a  full  knowledge  of  the  facts  upon  which  it  is 
based.  It  cannot  be  said  that  the  evidence  elicited  by  this 
question  was  wholly  harmless.  The  witness  answered,  thre^ 
dollars  per  day  for  the  whole  period  of  six  years.  Other 
witnesses  for  plaintifE  placed  a  liigher  value  upon  the  ser- 
vices, and  witnesses  on  the  part  of  the  defendants,  a  much 
lower  value.  The  referee  found  the  value  to  be  two  dollars 
per  day.  Hence  it  cannot  be  said  that  he  was  not  influenced 
by  the  improper  evidence. 

For  this  error,  the  judgment  must  be  reversed  and  a  new 
trial  granted,  costs  to  abide  event. 

All  concur. 

Judgment  reversed. 


Maby  E.  Eabl,  Respondent,  v.  Richard  Psok^  Administnir 

tor,  etc..  Appellant. 

Mere  inadequacy  of  consideration,  except  as  a  circumstance  bearing  upon 
the  question  of  fraud  or  undue  influence,  is  not  a  defence  to  a  promis- 
sory note. 

Defendant's  testator,  having  taken  by  mistake  a  fatal  dose  of  aconite,  and 
being  aware  of  his  approaching  death,  executed  and  delivered  to  plain- 
tiff— who  had  been  his  housekeeper  for  seven  or  eight  years,  and  to 
whom  he  was  indebted  for  services —  a  promissory  noto  for  the  sum  of 
$10,000,  the  consideration  expressed  being  "for  services  rendered.** 
In  an  action  upon  the  note,  hekt^  that  it  was  valid,  although  the  amooiit 
was  greater  than  the  value  of  the  services. 

(Argued  April  8, 1876;  decided  April  11,  1876.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department  affirming  a  judgment 
in  favor  of  plaintiff,  entered  upon  a  verdict. 

This  action  was  brought  upon  a  promissory  note  made  and 
executed  by  defendant's  testator,  George  Peck,  of  which  the 
following  is  a  copy : 

".$10,000.     For  value  received,  I  promise  to  pay  Mary 
Earl,  for  services  rendered,  ten  thousand  dollars. 
"  Stanpobd,  October  12,  1873. 

"(Signed)  GEORGE  PECK." 

The  (deceased  was  a  physician.  Plaintiff  had  been  in  his 
service  as  his  housekeeper  from  1867  up  to  the  time  of  his 
death,  which  occurred  a  few  hours  after  the  note  was  given. 
No  contract  had  been  made  as  to  the  rate  of  compensation  for 
the  services,  but  the  deceased  had  said  he  would  pay  her  well 
for  them,  and  the  evidence  tended  to  show  an  understanding 
that  the  amount  of  compensation  was  to  be  left  to  him.  Just 
prior  to  the  execution  of  the  note,  the  intestate  had,  by  mis- 
take, taken  a  dose  of  aconite,  which  he  knew  would  prove 
fatal. 

The  court  charged,  among  other  things,  that  mere  inade- 
quacy of  consideration  was  not  in  itself  a  defence.  To  which 
defendant's  counsel  duly  excepted,  and  asked  the  court  to 
charge  that  it  was  a  defence  to  the  extent  the  inadequacy  was 
proved.  The  court  refused  so  to  charge,  and  defendant's  coun- 
sel duly  excepted.  The  court  charged  that  if  the  real  intent 
and  purpose  of  the  deceased,  and  the  real  character  of  the 
transaction  was,  under  the  form  of  this  note  of  $10,000,  to  go 
beyond  the  payment  of  his  actual  indebtedness  to  the  plaintiff, 
and  in  part  to  make  a  provision  for,  or  gift  to  her,  to  that 
extent  the  note  was  void,  and  the  plaintiff  could  not  recover 
therefor. 

Defendant's  counsel  asked  the  court  to  charge  in  connection 
with  this,  that  if  the  jury  found  the  fact  to  be  in  reference  to 
this  note,  that  it  is  supported  in  part  by  actual  indebtedness, 
that  they  may  render  a  verdict  for  the  amount  of  the  indebted- 
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nes6,  and  not  for  that  intended  as  a  beqnest.     The  court 
declined,  and  defendant's  counsel  duly  excepted. 

Henry  M.  Taylor  for  the  appellant.  The  plaintiff  was 
entitled  to  recover  only  so  much  of  the  note  as  the  value  of 
her  services  amounted  to.  (Story  on  Prom.  Notes,  §  187; 
TaUmage  v.  Walker^  25  Wend.,  114;  Sawyer  v.  Chamber,  4A 
Barb.,  45 ;  Curt/iss  v.  Leavitt,  15  N.  T.,  96 ;  Harris  v.  CldrTcy 
8  id.,  112;  PheVps  v.  Phdpa,  23  id.,  78.) 

Mr,  Losey  for  the  respondent.  Inadequacy  of  considera* 
tion  was  not  of  itself  any  defence  to  this  action,  {Johnson  v. 
Titus,  2  Hill,  606 ;  Oakley  v.  Hoorman,  21  Wend.,  588 ; 
Sawyer  v.  McLouth,  46  Barb.,  350 ;  Scott  v.  Frink,  54  N.  Y., 
635 ;  LoMell  v.  Loldell,  36  id.,  327 ;  W<yrth  v.  Gase,  42  id., 
462.) 

Ohuboh,  Ch.  J.  The  defendant's  intestate  made  the  note 
upon  which  the  action  was  brought  after  he  had  taken  by 
mistake  a  fatal  dose  of  aconite.  He  was  a  physician,  and  was 
conscious  of  his  approaching  death,  which  occurred  about  two 
hours  after  the  note  was  made.  Some  evidence  was  given  as 
to  the  state  of  mind  of  the  deceased,  and  upon  the  question  of 
undue  influence,  but  it  was  rather  slight,  and  was  properly 
submitted  to  the  jury.  The  same  remark  is  true  as  to  the 
question  of  delivery.  The  only  point  insisted  upon  in  this 
court,  relates  to  the  consideration.  The  note  is  for  $10,000, 
and  expresses  the  consideration  to  be  for  services  rendered. 
The  plaintiff  had  been  the  housekeeper  for  the  defendant, 
who  was  a  bachelor,  for  seven  or  eight  years,  and  the  latter 
was  indebted  to  her  for  her  services  in  some  amount,  and  the 
evidence  tended  to  prove  that  at  some  time  during  the  service 
it  was  agreed  that  the  amount  of  compensation  should  be  left 
to  the  intestate.  Mere  inadequacy  of  consideration,  except  as 
a  circumstance  bearing  upon  the  question  of  fraud,  or  undue 
influence,  is  not  a  defence  to  a  note.  It  is  not  necessary  that 
the  consideration  of  a  note  shall  be  equal  in  pecuniary  value 
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to  the  obligation  incurred.  If  no  part  of  the  consideration 
was  wanting  at  the  time,  and  no  part  of  it  subsequently  failed, 
although  inadequate  in  amount,  the  note  is  a  valid  obligation, 
while  a  want  or  failure  of  consideration,  in  whole  or  in  part, 
is  a  good  defence  to  the  whole  note,  or  to  the  extent  of  such 
failure.  {Johnson  v.  Titus,  2  Hill,  606;  21  Wend.,  558.) 
This  case,  in  its  principal  features,  is  quite  analogous  to  the 
case  of  Worth  v.  Case  (42  N.  Y.  362).  There,  as  here,  the 
note  expressed  the  consideration  to  be  for  services  rendered, 
and  although  the  amount  was  more  largely  in  excess  of  the 
pecuniary  value  of  the  services  than  in  this  case,  the  action 
was  sustained  by  this  court,  and  the  reasoning  in  the  opinions 
is  applicable  to  the  facts  of  this  case.  If  the  intestate  chose 
to  pay  for  the  services  rendered  a  much  larger  sum  than  they 
were  worth,  he  had  a  right  to  do  so.  The  note  was  not  a 
gratuity  or  gift.  There  is  no  standard  whereby  courts  can 
limit  the  measure  of  value  in  such  a  case,  and  an  obligation  is 
not  wanting  even  partially  in  consideration,  because  the  value 
is  less  than  the  obligation.  A  note  for  a  thousand  dollars  given 
for  a  horse  confessedly  worth  but  one  hundred,  cannot  be 
successfully  defended  in  whole  or  in  part,  on  the  ground  of  a 
want  or  failure  of  consideration. 

It  is  claimed  that  the  note,  in  large  part  at  least,  was  a  testa- 
mentary bequest,  and  intended  as  such,  and  that  for  that  reason 
the  action  was  not  maintainable  to  the  extent  that  such  was 
the  intent.  We  have  examined  the  various  requests  to  charge 
upon  this  question,  and  are  of  opinion  that,  taking  the  charge 
together,  it  was  as  favorable  to  the  defendant  as  he  had  a  right 
lawfully  to  ask.  The  judge  charged  explicitly,  that  if  the  real 
intent  and  purpose  of  the  deceased,  and  the  real  character  of 
the  transaction,  was  under  the  form  of  this  note  of  $10,000, 
to  go  beyond  the  payment  of  actual  indebtedness  to  the  plain- 
tiff, and  in  fact  to  make  a  provision  for,  or  gift  to  her,  to  that 
extent,  the  note  is  void,  and  the  plaintiff  could  not  recover 
therefor.  Afterwards  a  request  was  made  that  if  the  deceased 
intended  to  go  beyond  his  actual  indebtedness,  that  the  jury 
should  find  for  the  amount  of  such  indebtedness,  and  not  that 


600       People  ex  rel.  Mott  v.  Board  of  Supervisobs,  [April, 


M    600 
\2ii    196 


171  1877 


Statement  of  case. 


iDtended  as  a  bequest.  This  was  declined,  and  an  exception 
taken.  This  request  is  somewhat  equivocal.  If  it  is  the  sanae 
as  that  before  charged,  then  the  refusal  was  not  error.  In 
that  case  it  was  a  refusal  to  repeat  the  same  charge.  If  it 
was  intended  as  a  request  that  the  jury  should  find  the  amount 
which  they  should  determine  was  the  actual  indebtedness, 
without  the  qualification  in  the  first  part  of  the  charge  in 
respect  to  an  intended  bequest,  then  it  was  untenable  for  the 
reasons  before  expressed.  The  intestate  declared  in  the  note, 
that  it  was  given  for  services  rendered.  If  that  was  true  the 
Bote  was  valid,  although  the  amount  was  larger  than  the 
services  were  worth.  The  court  charged,  in  substance,  that  if 
the  note  was  used  as  a  mere  subterfuge  for  a  testamentary 
bequest,  the  plaintiff  could  not  recover  to  the  extent  that  it 
was  so  intended.  This  went  as  far  for  the  defendant  as  the 
law  would  justify,  bu  it  is  quite  different  from  instructions 
that  the  jury  might  find  what  the  real  indebtedness  ought  to 
be,  and  regard  the  balance  as  a  bequest.  The  latter  proposition 
in  effect  would  deprive  the  intestate  of  the  power  to  deter- 
mine the  value  of  the  services  for  himself,  which,  as  we  have 
Been,  he  had  a  right  to  do. 

The  judgment  must  be  afiirmed. 

All  concur. 

Judgment  affirmed. 


64       600 
148       18» 

5i~~600  The  People  ex  rel.  Jambs  D.  Mott,  Respondents,  v. 
The  Board  of  Supervisors  of  the  County  of  Greene, 
Appellant. 

An  order  directing  tb<^  issuing  of  a  writ  of  peremptory  mandamus  to  com- 
I>el  the  performance  of  an  act  required  by  law  is  only  proper  in  case  of 
a  clear,  unquestioned,  legal  right.  It  should  not  be  granted  where  the 
claim  is  disputed  and  its  validity  controverted. 

In  such  case  an  alternative  writ  should  issue. 

(Argued  April  4,  1876;  decided  April  11, 1876.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department  reversing  an  order 
of  Special  Term  denying  a  motion  for  a  writ  of  peremp- 
tory mandamus,  and  directing  the  issuing  of  such  writ 
directed  to  defendant,  commanding  its  members  to  assem- 
ble and  impose  a  tax  upon  the  taxable  property  of  said 
county  of  Greene  for  the  purpose  of  paying  the  interest  upon 
certain  bonds  held  by  relator,  issued  by  defendant. 

The  affidavits  upon  the  part  of  the  relator  alleged,  in  sub- 
stance, that  under  the  provisions  of  the  act  of  1869,  ^'to 
enable  the  supervisors  of  the  counties  of  Greene  and  Ulster 
to  issue  bonds  of  said  counties  to  refund  taxes  illegally 
collected"  (chapter  215,  Laws  of  1869),  certain  bonds 
were  issued  by  the  board  of  supervisors  of  Greene  county 
to  the  Farmers'  National  Bank  of  Catskill,  two  of  which 
were  assigned  to  the  relator,  who  purchased  in  good  faith, 
for  full  value,  without  notice  of  any  objection  to  their 
validity  or  payment;  that  said  board  subsequently,  by 
resolution,  repudiated  the  bonds  and  forbade  the  county 
treasurer  from  paying  them  or  the  interest  thereon,  and 
that  no  money  has  been  assessed  or  caused  to  be  col- 
lected for  the  purpose  of  paying  the  interest  due,  but  the 
board  has  refused  so  to  do. 

The  principal  affidavit  presented  on  the  part  of  the  defend- 
ant contained  the  following  allegations : 

"  That,  at  the  session  of  the  board  in  November,  1870,  a 
resolution  was  passed  forbidding  the  payment  of  the  interest 
due  on  the  bonds  set  forth  in  the  moving  papers,  and  since 
that  time  each  year  the  board  of  supervisora  have  regularly 
repudiated  and  refused  to  pay  the  interest  on  them. 

^^  These  resolutions,  thus  annually  passed,  have  been  pre- 
pared under  deponent's  immediate  supervision  as  a  member 
of  the  committee  to  which  the  subject  was  referred,  and 
deponent  has  been,  and  still  is,  a  member  of  a  committee 
appointed  to  take  charge  of  and  to  attend  to  all  the  litigations 
in  which  the  county  may  become  or  be  made  a  party. 

^^  The  action  of  the  different  boards  in  relation  to  the  bonds 
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which  are  alleged  to  have  been  issued  in  the  moving  papers 
was  dictated  by  and  taken  upon  the  following  grounds,  viz. : 

"  1.  That  a  fnajority  of  the  members  of  the  board  in  1869 
did  not  vote  for  the  resolutions  authorizing  the  bonds. 

'^  2.  That  the  passage  of  the  said  resolutions  was  accom- 
plished bj  fraud,  bribery  and  corruption,  and  not  binding 
upon  the  county. 

"  3.  That  the  claims  presented  to  the  board  were  rejected, 
and  the  application  to  issue  bonds  denied  ;  this  was  conclu- 
sive upon  the  board,  the  banks  and  the  county ;  and  that  the 
subsequent  convening  of  the  board,  its  organization  and  action 
in  causing  said  resolutions  to  be  entered  on  the  minutes  of 
such  special  meeting  were  void  and  of  no  eflFect. 

^'  4.  That  the  bonds  were  issued  to  an  amount  exceeding 
by  $10,000  or  thereabouts  the  amount  for  which  in  any  view 
of  the  matter,  under  the  act  of  the  legislature,  bonds  could  bo 
issued ;  that  in  1872,  in  September,  an  action  was  brought  by 
Clifford  B.  Rossell,  in  the  United  States  Circuit  Court  for  the 
southern  district  of  New  York,  to  recover  the  interest  *due  on 
a  portion  of  the  bonds  issued  under  the  resolutions  referred 
to  in  the  moving  papers,  and  which  were  of  the  same  issue  as 
the  bonds  involved  in  this  application,  and  issued  at  the  same 
time  therewith. 

'^  That  said  action  is  now  pending ;  an  answer  has  been  put 
in  on  the  part  of  the  county.  Deponent  refers  to  the  sum- 
mons and  complaint  and  the  answer  therein,  and  makes  them 
a  part  of  the  affidavit  for  the  purpose  of  showing  upon  what 
grounds  payment  of  said  bonds  and  interest  is  contested,  and 
on  what  grounds  the  payment  of  the  interest  on  the  bonds  for 
which  mandamus  is  here  asked  will  be  contested,  and  which 
said  answer  is  true  of  deponent's  knowledge,*  except  as  to 
those  matters  stated  on  information  and  belief,  and  as  to 
those  matters  he  believe  it  to  be  true,  and  deponent  hereby 
affirms  the  same." 

In  the  answer  referred  to  it  was  alleged,  in  substance,  that 
in  November,  1869,  while  the  said  board  was  in  session,  the 
daim  of  said  Farmers'  National  Bank  was  presented  and 
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application  made  for  the  isening  6f  bonds  under  said  act, 
which  was  denied  and  the  claim  rejected;  that  after  the 
adjournment  of  the  board  a  call  was  issued  for  a  special  meet- 
ing, when  the  application  was  renewed  and  a  series  of  resolu- 
tions procured  to  be  entered  on  tlue  minutes  granting  the 
application,  but  the  defendant  denied  that  it  was  b}'  a 
majority  vote  or  by  a  vote  of  a  majority  of  the  supervisors 
present ;  that  the  entry  of  the  resolution  was  procured  by 
fraud,  and  that  defendant  would  show  that  some  of  the  votes 
were  procured  by  bribery,  fraud  and  corruption ;  and  alleged 
that  the  whole  proceeding  was  a  fraud  committed  for  the  pur- 
pose of  illegally  and  improperly  procuring  bonds  to  be  issued, 
and  that  such  proceedings  and  the  bonds  issued  in  accordance 
therewith  were  not  authorized  under  said  statute,  as  they 
direct  the  issue  of  bonds  for  taxes  paid  in  1865  ;  they  include 
interest ;  they  direct  the  issuing  of  bonds  to  banks  having 
no  existence  at  the  time  of  the  alleged  wrongful  assessment ; 
and  that  bonds  were  authorized  for  an  amount  exceeding  the 
alleged  claim  and  interest. 

Amasa  J.  Parker  for  the  appellant.  In  a  case  where 
there  is  an  adequate  remedy  at  law,  a  mandamus  will  not  lie. 
{People  V.  Oroton  Bd.y  49  Barb.,  264;  People  v.  Sicprs. 
Chenango^  11  N.  Y.,  568 ;  Marsh  v.  Little  Valley,  4  N.  Y. 
S.  C,  116;  1  Hun,  564;  13  Alb.  L.  J.,  164;  Northrop  y. 
PitUfield,  2  N.  Y.  S.  C,  111 ;  People  v.  Hawkins,  46  N.  Y., 
11.)  An  action  would  lie  against  the  county.  {Brady  v. 
Suprs.,  2  Sandf.,  460 ;  Huff  v.  Knapp,  1  Sold.,  65,  67 ;  21 
How.,  123, 182 ;  12  Abb.  [N.  S.],  50;  12  N.  Y.,  52 ;  PeopU 
V.  Oreen,  5  N.  Y.  S.  C,  376.)  A  peremptory  writ  of  man- 
damus can  be  granted  only  when  the  facts  are  unquestioned. 
(5  Wait's  Pr.,  575,  576;  Bamet  v.  College,  etc.,  7  How., 
290-293  ;  High's  Ex.  L.  Eem.,  552 ;  2  R  S.  [Edm.  ed.],  608 ; 
People  ex  rel.  Bk.  v.  Bd.  Appmt,  3  Hun,  11 ;  People  ex  rel, 
Bk.  V.  Oreen,  id.,  208 ;  People  v.  Contracting  Bd.,  27  K. 
Y.,  378,  386;  People  v.  Throop,  12  Wend.,  183,  184;  People 
V.  Suprs.  Dutchess,  1  How.,  163 ;  People  v.  Suprs.  Columbia^ 
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10  Wend.,  363 ;  HuU  v.  Suj>r8,  Oneida,  19  J.  R,  259 ;  People 
T.  Supra.  Albanyy  12  id.,  414;  Bright  v.  Supra.  Chenango^  18 
id.,  242 ;  Douhleday  v.  Supra,  Broome^  2  Cow.,  533 ;  People 
V.  Supra.  Schuyler,  2  Abb.  [N.  S.],  78  ;  Ex  parte  Roger  a,  7 
Cow.,  626 ;  People  v.  Brennan,  39  Barb.,  522 ;  People  v. 
Brovmy  65  N.  Y.,  180.) 

t/acoJ  Z  TFi^n^  for  the  respondents.  A  peremptory  man- 
damus is  the  relator's  proper  remedy.  (5  Wait's  Pr,,  672, 
673 ;  Brady  v.  Supra,  of  N.  T.,  2  Sandf .,  460 ;  6  Seld.,  260 ; 
Boyce  v.  Supra.  Cayuga,  20  Barb.,  294 ;  Ghaae  v.  County  of 
Saratoga,  33  id.,  603;  89  id.,  522;  10  Wend.,  363;  People 
V.  Supra.  Schuyler,  2  Abb.  [N.  S.],  78 ;  People  v.  Brown,  65 
N.  Y.,  193 ;  In  re  Oepha/rd,  1  J.  Cas.,  134 ;  Tapping's  Mand., 
"  Retnrn,"  353.) 

Miller,  J.  The  relator  seeks,  by  writ  of  mandamus,  to 
compel  the  payment  of  the  interest  upon  two  bonds  purport- 
ing to  be  issued  by  the  board  of  supervisors  of  the  county  of 
Qreene,  in  pursuance  of  chapter  216  of  the  Laws  of  1869, 
which  authorizes  the  board  of  supervisors  of  said  county,  if 
in  their  discretion  they  should  see  fit  to  do  so,  to  issue  the 
bonds  of  said  county  to  any  banks  therein  which  had  paid 
taxes,  during  the  years  1863  and  1864,  upon  any  portion  of 
their  capital  stock  invested  in  securities  of  the  United  States, 
exempt  by  law  from  taxation. 

The  principles  which  govern  the  issuing  of  a  writ  of  man- 
damus to  compel  the  performance  of  an  act  which  the  law 
requires,  are  quite  well  established*  and  it  is  settled  that  where 
a  remedy  of  this  character  is  invoked  there  must  be  a  clear  and 
unquestioned  legal  right.  {People  v.  HawTcvna,  46  N.  Y.,  9 ; 
NoHhrvp  V.  The  Town  of  Pittafield,  2  N.  Y.  S.  C,  111 ;  Peo- 
pie  V.  Croton  Board,  49  Barb.,  264 ;  People  v.  Board  of 
Apportionment,  3  Hun,  11  ;  People  v.  Oreen,  6  N.  Y. 
S.  C,  376.) 

The  authorities  cited  and  others  stated  in  the  cases  referred 
to,  uphold  the  doctrine  that  where  the  claim  is  disputed  and 
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its  validity  controverted,  then  the  writ  of  maDdamus  cannot 
be  invoked.  The  demand  of  the  relator  in  the  case  at  bar 
falls  short  of  establishing  a  right  to  a  peremptory  mandamus, 
within  the  rule  laid  down,  as  an  abstract  proposition.  Upon 
the  papers  a  fair  subject  for  legal  controversy  is  presented, 
which  should  not  be  disposed  of  summarily,  but  atlter  a  full 
opportunity  has  been  offered  to  try  and  determine  the  valid- 
ity of  the  claim  which  has  been  interposed. 

The  bonds  in  question  are  issued  under  a  special  act  of  the 
legislature  of  the  State,  and  unless  the  provisions  of  that  act  are 
faithfully  and  substantially  pursued,  it  is  questionable  whether 
they  have  any  legal  validity  and  effect.  They  are  assailed  by 
the  affidavits  in  opposition  to  the  motion  on  various  grounds ; 
and,  among  others,  it  is  alleged  that  the  bonds  authorized  by  the 
act  were  issued,  without  sanction  of  law,  for  an  amount  exceed- 
ing the  sum  which  the  legislature  provided  for ;  that  they 
embraced  taxes  unpaid  in  the  year  1865,  and  interest  upon 
taxes  which  the  statute  does  not  include,  and  that  the  resolu- 
tions which  sanctioned  the  bonds  were  not  passed  by  a 
majority  of  the  members  of  the  board  of  supervisors. 

These  objections  are  sufficiently  stated,  so  as  to  controvert 
many  of  the  material  facts  upon  which  the  relator  relies,  and 
present  issues  which  should  be  tried  in  the  ordinary  course  of 
legal  procedure.  Grave  questions  of  this  character  cannot 
well  be  disposed  of  upon  affidavits  which  are  at  all  conflict- 
ing and  call  for  a  decision  upon  controverted  facts.  The  state- 
ments made  by  the  appellants,  in  answer  to  the  application, 
are  not  to  be  considered  as  mere  expressions  of  opinion,  but 
contain  allegations  which  are  very  properly  the  subject  of 
legal  investigation,  and  a  peremptory  mandamus  does  not 
furnish  the  best  and  most  orderly  mode  of  determining  ques- 
tions of  this  character. 

It  is  quite  obvious  that  this  is  not  a  case  for  a  peremptory 
mandamus ;  and  as  the  act  provides  that  the  bonds  shall  be 
of  the  same  force  and  effect  as  if  issued  in  pursuance  of 
chapter  15,  Session  Laws  of  1863,  and  the  several  acts  amend- 
atory thereof,  and  as  the  board  of  supervisors  are  directed 
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to  cause  a  tax  to  be  levied  in  such  cases  for  the  payment  of 
the  principal  as  well  as  the  interest  upon  bonds  thus  issued,  no 
valid  reason  is  shown  why  an  alternative  mandamus  should 
not  issue.  This  is  done  sometimes  when  the  facts  ou  which 
tlie  relator  relies  are  in  dispute,  or  where  the  parties  wish  to 
review  the  case  on  appeal,  or  upon  the  suggestion  of  either 
party.  In  this  way  the  rights  of  all  the  parties  can  be  fully 
protected  and  the  ends  of  justice  answered.  In  the  observa- 
tions made  it  is  not  intended  \o  express  any  opinion  as  to 
the  legality  of  the  bonds  in  controversy,  as  that  question 
more  properly  belongs  to  another  forum. 

The  order  appealed  from  should  be  modified  so  as  to  direct 
that  an  alternative  mandamus  issue. 

All  concur. 

Ordered  accordingly. 


The  People  ex  rel.  James  M.  0.  Tytles,  Respondent,  v. 
Andbew  H.  Gbeen  et  al.,  as  the  Board  of  Revision  and 
Correction  of  Assessment  Lists,  Appellants. 

The  proYision  of  the  act  of  1852,  "  to  make  permanent  the  grade  of  the 
streets  and  avenues  of  the  city  of  New  York"  (g  8,  chap.  62,  Laws  of 
1852),  requiring  an  assessment  of  damages  to  the  owners  of  lots  fronting 
on  a  street  or  avenue  in  said  city,  in  all  cases  where  the  grade  thereof 
shall  be  changed,  has  not  been  repealed  by  subsequent  legislation;  it  is 
applicable,  irrespective  of  the  authority  changing  the  grade;  and  there- 
fore such  owners  are  entitled  to  damages  for  a  change  of  grade  made 
by  the  conmiissioners  of  the  Central  park. 

(Argued  April  4,  1876;  decided  April  11,  1876.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  affirming  an  order 
granting  the  issuing  of  a  writ  of  peremptory  mandamus, 
directed  to  defendants  as  the  board  of  revision  and  correction 
of  assessment  lists,  in  the  city  of  New  York,  commanding 
them  to  meet  as  such  board,  and  to  receive  and  confirm  the 
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assessment  list  for  regulating  and  grading  One  Hundred  and 
Twentj'third  street,  from  Eighth  avenue  to  Mount  Morris 
square,  as  it  shall  be  received  from  the  board  of  assessors,  with- 
out deducting  or  altering  an  award  for  damages  made  to  relator, 
and  directed  to  the  board  of  assessors  of  said  city,  requiring 
them  to  meet  as  a  board  and,  among  other  things,  reduce  the 
assessment  upon  the  lots  assessed,  by  the  amount  of  such 
award. 

It  appeared  that  the  relator  was  the  owner  of  lots  fronting 
on  One  Hundred  and  Twenty-third  street,  upon  which  was  a 
dwelling;  that  under. the  act  chapter  52,  Laws  1852,  a  grade 
was  established  for  said  street,  and  the  same  was  regulated  and 
graded ;  that  the  commissioners  of  the  Central  park,  in  1867, 
established  a  new  grade  for  said  street,  under  authority  of 
chapter  564,  Laws  of  1865,  and  chapter  367,  Laws  of  1866, 
and  chapter  697,  Laws  of  1867,  which  was  regulated  and 
graded  in  accordance  therewith,  which  new  grade  damaged 
relator's  premises.  That  the  board  of  assessore  estimated  and 
allowed  such  damage,  and  included  it  in  the  astessment  list, 
which  list  was  transmitted  to  the  board  of  revision  and  correc- 
tion of  asssessment  lists ;  which  board  adopted  a  resolution 
directing  the  return  of  the  list  to  the  board  of  assessors,  with 
a  request  that  they  omit  assessments  and  awards  for  damage 
by  reason  of  change  of  grades  ;  which  list  was  returned  accord- 
ingly, and  the  board  of  assessors  were  about  to  alter  and  amend 
the  same  as  directed. 

Ifuffh  Z.  Cole  for  the  appellants.  In  the  absence  of  any 
statute  creating  the  liability,  municipal  corporations,  acting 
under  legislative  authority  to  grade  streets,  are  not  answerable 
to  adjoining  land  owners  for  consequential  damages  to  their 
premises.  {Raddiff^s  Eaurs,  v.  Mayor^  4  N.  Y.,  195  ;  Graves 
V.  Olis^  2  Hill,  466 ;  WiUon  v.  Mayor ^  1  Den.,  595 ;  Bene- 
dict V.  Qoity  3  Barb.,  459  ;  In  re  Furman  St.,  17  Wend.,  667 ; 
OaUender  v.  Marshy  1  Pick.,  418.)  The  statutes  under  which 
the  grade  was  changed  do  not  change  this  rule.  (Laws  of 
1865,  chap.  564 ;  Laws  of  1866,  chap.  367.) 
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James  A.  Deering  for  the  respondents.  The  relators  were 
entitled  to  be  paid  for  the  damages  done  to  their  premises. 
{People  ex  rel  Doyle  v.  Chreen,^  10  Snp.  Ct.  R.,  776 ;  Laws  of 
1852,  chap.  52,  §  3 ;  People  ex  rel.  Ward  v.  Bd,  Asers.y  49 
How,  Pr.,  405 ;  People  ex  rel.  Lynch  v.  Oreen^  S.  0.  Spec 
Term,  July,  1875 ;  McCvUough  v.  Mayor,  23  Wend.,  459 ; 
People  V.  Supra.,  10  Wend.,  363  ;  People  v.  Suprs.,  16  J.  B., 
59 ;  Dillon  on  Mnn.  Corp.,  §  688.) 

Ohuboh,  Ch.  J.  The  objection  interposed  by  the  board  of 
revision  and  correction  of  assessment  li§ts,  etc.,  to  confirming 
the  award  in  favor  of  the  relator  for  damages  sustained  by  a 
change  of  grade  of  One  Hundred  and  Twenty-second  street, 
is  based  upon  the  fact  that  the  change  was  not  made  in  con- 
formity to  the  act  chapter  52  of  the  Laws  of  1852.  By 
that  act,  a  change  of  the  grade  of  a  street  could  only  be  made 
by  the  common  council,  and  they  were  required  to  publish 
notice  of  the  same  in  a  specified  number  of 'newspapers,  pro- 
cure the  written  consent  of  owners,  etc.  Section  3  of  said 
act  requires  the  assessors  to  assess  the  damages  to  the  owner 
of  any  lots  fronting  on  the  street  in  all  cases  when  the  grade 
of  any  street  or  avenue  *  *  *  shall  be  changed  in  whole 
or  in  part.  By  various  acts  since,  the  authority  to  regulate 
the  grade  of  streets  has  been  conferred  upon  the  Central  park 
commissioners,  to  be  exercised  "  in  such  manner  as  they  may 
deem  the  public  interests  may  require."  (Chap.  564  of  the 
Laws  of  1875;  chap.  367  of  the  Laws  of  1866.) 

These  acts  did  not  require  notice  or  consent,  and  the  park 
commissioners  could  exercise  the  power  conferred  without 
the  preliminary  steps  required  by  the  act  of  1852.  This  is 
conceded,  but  it  is  urged  that,  as  these  acts  did  not  provide 
for  awarding  damages,  that  the  common-law  rule  damnum 
absque  injuria  applies.  The  act  of  1852  is  not  repealed  by 
these  subsequent  acts,  except  by  implication,  so  far  as  its  pro- 
visions are  inconsistent  with  them.  The  provision  for  assess- 
ing damages  is  general,  and  is  applicable  irrespective  of  the 
authority  which  changes  the  grade,  and  is  as  applicable  to  a 
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change  made  by  the  park  conimissionerB  as  by  the  common 
council.  The  act  (chap.  303,  Laws  of  1859)  also  confers 
general  authority  upon  the  board  of  assessors  to  make  esti- 
mates and  assessments  for  improvements  authorized  by  law 
''  for  which  an  assessment  can  be  made."  An  examination  of 
the  various  statutes  shows  that  the  policy  of  awarding  dam- 
ages to  owners  of  real  estate,  caused  by  a  change  of  grade  of 
streets,  has  been  adopted  and  for  many  years  established  by 
law  in  the  city  of  New  York,  and  although  the  statutory  pro- 
visions respecting  public  improvements  have  so  complicated 
the  subject  as  to  render  it  difficult  of  understAuding,  it  cannot 
be  supposed  that  there  was  an  intent  to  allow  such  damages  to 
ownera  on  one  street  and  withhold  them  on  another ;  and 
before  such  a  result  is  reached,  it  should  be  clearly  demon- 
strated tlmt  the  requirements  of  law  demand  it.  Not  only  is 
this  not  done,  but  we  think,  taking  all  the  acts  together,  that 
it  is  quite  manifest  that  the  relator  is  lawfully  entitled  to 
compensation.  In  People  ex  rel.  Doyle  v.  Green  (3  Hun, 
755)  it  was  held  that  owners  were  entitled  to  damages  for  a 
change  of  grade  of  this  very  street,  and  the  decision  was 
affirmed  by  this  court.  It  is  now  claimed  that  the  decision 
was  made  under  the  erroneous  impression  that  One  Hundred 
and  Twenty-second  street  is  within  the  territory  described  in 
chapter  697,  Laws  of  1867,  under  which  it  is  claimed  the 
assessment  was  made.  However  this  may  be,  we  entertain 
no  doubt  but  the  decision  was  right,  and  that  ample  authority 
existed  independent  of  the  act  of  1867,  and  if  so,  it  is  deci- 
sive in  this  case. 

There  is  another  query  worthy  of  suggestion.  If  the  city 
authorities  actually  change  the  grade  of  a  street  without  com- 
plying with  all  the  requisitions  of  the  statute,  can  the  city  set 
lip  its  own  neglect,  or  that  of  its  officers,  as  a  defence  to  a 
claim  for  damages  ?  When  a  street  is  raised  ten  feet  in  front 
of  a  dwelling,  rendering  egress  and  ingress  impracticable,  and 
the  owner  demands  reparation,  can  the  city  say,  true,  we  have 
injured  your  property  by  raising  the  grade  of  the  street,  and 
the  law  allows  you  compensation,  but  as  our  agents  neglected 
SicKELS — Vol.  XIX.        77 
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some  of  the  preliminary  steps,  yon  are  not  entitled  to  Any 
redress  ?  It  is  not  needful  to  pass  upon  this  question.  Ko 
such  neglect  appears  in  this  case. 

After  an  examination  of  the  statutes,  in  this  and  other 
cases,  relating  to  public  improvements  in  the  city  of  New 
York,  it  seems  not  inappropriate  to  suggest  that  a  genuine 
reform,  producing  immense  benefits,  could  be  effected  by  a 
simplification  and  codification  of  all  the  laws  on  that  subject. 
The  interests  of  the  city  and  of  the  citizens  would  be  greatly 
promoted,  and  their  respective  rights  better  protected,  and  a 
very  large  amount  of  unnecessary  and  expensive  litigation 
would  bo  prevented. 

The  order  Of  the  General  Term  must  be  affirmed. 

All  concur. 

Order  affirmed. 


fl4  010  The  People  of  the  State  of  New  York,  Appellants,  v. 

^^-^  Cornelius  M.  Horton  et  al.,  Respondents. 

Slight  inconveniences  and  occasional  interruptions  in  the  use  of  a  highway 
or  navigable  stream,  which  are  temporary  and  reasonable,  are  not  ille- 
gal merely  because  the  public  may  not,  for  the  time,  have  the  full  use 
of  the  highway  or  stream. 

If  a  craft  of  any  kind  is  adapted  for  use  In  any  employment  for  which  a 
canal  may  lawfully  be  used,  and  is  actually  employed  in  a  business  law- 
ful in  itself,  and  does  not  in  the  conduct  of  such  business  unreasonably 
or  unnecessarily  obstruct  the  navigation  of  the  canal  by  other  vessels,  a 
court  of  equity  will  DOt  forbid  the  use  of  the  craft  in  such  employment; 
and  this,  although  some  obstruction  to  the  free  passage  of  vessels  neces- 
sarily results  from  the  peculiar  employment. 

It  is  not  the  province  of  a  court  of  equity  to  proscribe  one  branch  of  a 
business  in  which  a  party  is  engaged,  while  permitting  every  other 
branch  of  the  same  business  to  be  carried  on  in  the  same  locality  and 
with  the  same  instrumentaUties. 

Defendants  were  the  owners  of  a  floating  elevator,  which  was  used  by 
them  in  the  ^'Buftalo  City  Ship  canal"  (an  artificial  channel,  forming 
part  of  the  harbor  of  that  city),  for  the  purpose  of  transferring  grain  in 
bulk  from  lake  vessels  to  canal  boats,  moving  from  place  to  place  as 
required.    When  not  in  use  it  was  moored  opposite  lands  owned  by 
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defendants.  The  channel  of  the  canal  is  100  feet  wide.  When  employed 
in  unloading  a  vessel,  with  the  vessel  on  one  side  and  a  canal  boat  on 
the  other,  the  three  craft  occupy  less  than  eighty  feet  of  the  channel,  and 
a  transfer  of  the  load  of  a  vessel  is  made  in  a  few  hours.  Vessels  mov- 
ing in  the  canal  are  moved  by  steam  power.  In  an  action  by  the  attor- 
ney-general in  behalf  of  the  people,  a  judgment  was  rendered  restraining 
such  use,  but  allowing  the  use  of  the  elevator  for  unloading  vessels 
aground  or  for  any  other  purpose.  Held,  error;  that  the  use  was  not  an 
unnecessary,  unreasonable  and  unlawful  use  of  the  canal,  or  an  unrea- 
sonable and  unlawful  obstruction  to  trade  and  commerce,  but  was  in 
aid  of  commerce. 
Defendant  offered  to  prove  on  the  trial  that  the  use  of  their  elevator 
lowered  the  price  for  transferring  grain,  and  induced  trade  which 
would  otherwise  have  gone  to  foreign  ports,  which  evidence  was 
excluded,  ffeldf  error,  as  the  question  was  directly  presented  whether 
the  slight  obstruction  resulting  from  the  use  of  the  elevator  was  not 
more  than  balanced  by  the  public  benefit. 

(Argued  April  8, 1876;  decided  April  11,  1876.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department  reversing  a  judgment 
in  favor  of  plaintiff,  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term.     (Reported  below,  5  Hun,  516.) 

This  action  was  brought  by  the  attorney-general  to  restrain 
defendants  from  locating,  stationing  or  mooring  a  float- 
ing elevator  owned  by  them  in  the  City  Ship  canal  of  Buf- 
falo, and  to  abate  the  same  as  a  nuisance. 

The  court  found,  in  substance,  that  the  City  Ship  canal 
mentioned  in  the  complaint  is  located  within  the  limits  of 
the  city  of  Buffalo,  and  is  an  artificial  channel  of  water, 
constructed  for  the  purpose  of  increasing  the  shipping  and 
commercial  facilities  in  the  harbor  of  Buffalo,  and  is  used 
for  the  purpose  of  a  harbor  and  for  the  passage  of  vessels 
that  frequent  the  harbor  of  Buffalo ;  that  the  said  canal  is 
about  two  miles  long,  200  feet  wide,  between  thirteen  and 
fourteen  feet  deep,  with  sloping  banks,  leaving  the  channel 
of  the  same  nearly  160  feet  in  width ;  that  the  lands  abut- 
ting on  said  canal  are  owned  by  private  individuals,  and 
are  used  in  most  instances  as  places  for  business  connected 
with  the  trade  and  commerce  done  in  the  harbor  of  Buffalo; 
that  the  defendants  are  in  the  legal  and  rightful  possession  of 
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a  parcel  of  land  lying  on  the  north  and  river  side  of  said 
canal  and  abutting  thereon,  with  about  200  feet  frontage 
thereon  ;  that  the  same  is  about  960  feet  from  the  intersec- 
tion of  the  canal  with  Buffalo  river,  and  is  in  one  of  the  most 
used  and  important  parts  of  such  canals ;  that  the  defendants 
own  in  their  own  right  and  have  possession  of,  manage,  use 
and  control  a  structure  commonly  called  a  floating  elevator, 
and  the  same  is  used  and  kept  by  the  said  defendants  in  the 
waters  of  Buffalo  harlx)r ;  that  the  same  is  about  ninety -six 
feet  long,  twenty-four  feet  wide,  and  draws  between  two  and 
three  feet  of  water,  and  is  capable  at  all  times  during  the  sea- 
son of  navigation  of  being  moved  to  and  from  all  places  in  the 
said  harbor ;  that  it  possesses  no  motive  power  of  its  own,  and 
when  moved  from  place  to  place,  the  same  is  done  by  steam 
tugs  or  otherwise ;  that  there  is  placed  thereon,  and  made 
part  thereof,  machinery  and  fixtures  suitable  for  the  purpose 
of  transferring  cargoes  of  grain  in  balk  from  one  floating 
vessel  to  another  with  safety,  cheapness  and  dispatch ;  that, 
during  the  season  of  navigation,  for  a  year  preceding  the 
trial  of  this  action,  the  said  defendants  have  for  the  most  of 
the  time  had  and  kept  the  said  structure  moored  in  the  said 
canal  at  a  point  opposite  the  said  premises  so  occupied  by 
them,  and  when  not  in  use  made  fast  to  the  wharf  on  said 
premises;  that  the  said  defendants,  during  the  season  of  navi- 
gation, are,  by  the  means  and  use  of  said  structure,  doing  and 
carrying  on  the  business  of  transferring  cargoes  of  grain  in 
bulk  from  propellers  and  other  water  crafts  to  canal  boats ; 
that  the  said  structure  is  capable  of  transferring  from  one 
vessel  to  another  from  4,000  to  6,000  bushels  per  hour,  and 
during  the  present  season  has  so  transferred  at  least  1,000,000 
of  bushels ;  and  there  is  also  contrived  and  placed  in  said  struc- 
ture the  proper  means  of  weighing  grain,  and  frequently 
cargoes  are  so  weighed  during  the  process  of  transfer ;  that 
the  usual  and  customary  way  of  carrying  on  such  business  is 
as  follows :  A  vessel  from  the  lake  loaded  with  grain,  desiring 
to  transfer  her  cargo  into  canal  boats  by  means  of  the  said 
floating  elevator,  moves  up  to  the  wharf  occupied  by  the 
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defendants  and  makes  fast,  laying  side  to ;  then  the  said 
structure  or  elevator  is  placed  in  position  beside  the  vessel 
outside ;  then  the  canal  boat  is  stationed  on  the  out  or  water- 
side of  the  elevator  and  remains  stationary  until  the  cargo  is 
transferred ;  that,  in  the  transfer  of  the  cargo,  no  buildings, 
conduits  or  machinery  stationed  on  the  wharf  are  used ;  that 
the  amount  of  grain  transferred  is  so  great  that  during  the 
present  season  the  said  structure  is  in  actual  use  much  of  the 
time  and  at  the  place  and  in  the  manner  aforesaid ;  that  the 
said  structure  is  well  adapted  to  the  use  of  relieving  vessels 
loaded  with  grain  and  aground  in  the  harbor  of  Buffalo,  and 
has  capacity  to  receive  on  board  a  portion  of  a  cargo  and  to 
be  used  as  a  lighter,  and  is  occasionally  and  as  often  as  called 
upon  by  defendants  for  such  purpose  in  Buffalo  harbor  at  all 
places  where  vessels  are  aground ;  that  the  business  carried  on 
by  the  said  defendants  in  said  canal  by  means  of  said  structure 
in  transferring  cargoes  of  grain  in  bulk  from  one  vessel  to 
another  vessel  in  the  mode  and  manner  aforesaid,  when  the 
vessel  from  which  the  cargo  is  transferred  is  not  stranded, 
aground  or  disabled,  is  an  unnecessary,  unreasonable  and 
unlawful  use  of  the  said  canal  and  harbor  of  Buffalo,  and  is 
an  unnecessary,  unreasonable  and  unlawful  obstruction  to  the 
trade  and  commerce  carried  on  in  the  said  canal  and  in  the 
harbor  of  Buffalo. 

And  also  found  the  following  conclusion  of  law :  That  the 
use  made  by  the  defendants  of  the  floating  elevator  and  the 
purpose  to  which  they  have  heretofore  and  are  now  applying 
the  same  in  the  said  City  Ship  canal  is  an  unnecessary, 
unreasonable  and  unlawful  obstruction  of  the  said  City  Ship 
canal,  and  unreasonably  and  unlawfully  hinders  and  impedes 
the  navigation  of  said  City  Ship  canal,  and  devotes  it  to  a 
use  and  purpose  foreign  from  those  for  which  it  was  by  law 
designated  and  intended ;  and  judgment  was  directed  perpet- 
ually enjoining  and  restraining  the  defendants  from  using 
the  said  floating  elevator  in  the  City  Ship  canal  as  a  means 
and  in  the  business  of  loading  and  unloading  vessels  freighted 
with  grain  in  bulk,  when  and  in  instances  the  vessel  being 
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loaded  or  unloaded  is  not  aground  or  otherwise  disabled,  and 
is  capable  of  being  navigated ;  that  the  judgment  herein  is  in 
nowise  to  prevent  or  interfere  with  the  use  by  the  defendants 
of  said  structure  or  elevator  in  lightering  or  unloading  vessels 
or  crafts  in  the  said  City  Ship  canal  that  are  aground  or 
otherwise  disabled,  nor  from  using  .the  same  for  purposes  not 
so  expressly  enjoined  and  forbidden. 
Judgment  was  entered  accordingly. 

O.  A.  S(yrogg8  for  the  appellants.  Defendants,  in  using 
their  elevator,  unlawfully  obstructed  and  encroached  upon  a 
public  highway  for  private  purposes,  and  thereby  a  nuisance 
was  created.  {Hart  v.  Mayor^  9  Wend.,  571,  584 ;  Davis  v. 
Mayor^  14  N.  Y.,  506 ;  People  v.  Cunningham^  1  Den., 
524;  King  v.  Rvssell^  6  East,  427;  Rex  v.  Jones^  3  Campb., 
230 ;  Gold  v.  Carter^  9  Hump.  [Tenn.],  369,  381 ;  King  v. 
WardyA:  Ad.  &  El.,  94;  King  v.  Cross,  3  Oampb.,  224; 
D.  a/nd  H.  Canal  Co.  v.  Lawrence,  2  Hun,  163,  181 ;  7  Co. 
Litt.,  277  h  ;  Story's  Eq.  Jur.,  §  921 ;  4  Black.  Com.,  167  ;  Wil. 
Eq.  Jur.  [Potter's  ed.],  399;  6  Mod.,  145;  Edm.  on  Inj., 
161;  Attorney- General  v.  Richards,  Aust.  R.,  606;  Rexw. 
.  CarliU,  6  C.  &  P.,  636  ;  Kijig  v.  Moore,  3  B.  &  Adol.,  184^ 
Coin.  V.  Passmore,  1  S.  &  R.,  219.)  The  action  was  prop- 
erly brought  by  the  attorney-general  in  the  name  of  the 
people.  (Wil.  Eq.  Jur.  [Potter's  ed.],  389, 391,  401 ;  People 
V.  St,  Louis,  5  Gilm.,  351 ;  High  on  Inj.,  526 ;  Attorney- 
General  V.  Hunter,  1  Dev.  Eq.,  12.)  Courts  of  equity  will 
grant  an  injunction  to  prevent  a  threatened  or  attempted 
obstruction  of  public  navigation.  {People  v.  Vande7*hiU,  38 
Barb.,  287;  Attorney- General  v.  Johnson,  2  Wils.  Ch.,  87; 
Lane  v.  Newdigate,  10  Ves.,  192 ;  2  Story's  Eq.,  §§  921,  922; 
Attorney- General  v.  Cohoes  Co,,  9  Paige,  133;  Attorney- 
General  V.  TJtica  Ins,  Co,,  2  J.  Ch.  ;  Corning  v.  Lawrence, 
6  id.,  439 ;  PeopU  v.  Kerr,  27  N.  Y.,  188 ;  Dil.  on  Munic. 
Corp.,  §  529.) 

M,  A,  Whitney  for  the  respondents.     This  action  could  not 
be  maintained,  as  an  adequate  remedy  exists  under  the  char- 
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ter  and  ordinance  of  the  city  of  Buffalo,  to  abate  and  prevent 
all  obstructions  and  nuisances  in  the  City  Ship  canal  or  har- 
bor. (1  Story  Eq.  Jur.,  §  641 ;  Mayne  v.  Oriswold,  3  Sandf., 
463 ;  9  N.  T.  Leg.  Obs.,  25 ;  Crippen  v.  Hudson,  13  N.  Y., 
163 ;  Voorhies  v.  Howard^  43  id.,  371 ;  Laws  1870,  chap.  619 ; 
Attorney' General  v.  Brown^  24  N.  J.  Eq.,  89;  Rowe  v. 
Granite  Bridge  Co,,  21  Pick.,  347 ;  M.  and  R  R.  JR.  Co.  v. 
Pruddeny  5  C,  E.  Green,  532 ;  High  on  Inj.,  §  521 ;  3  Dan.  Ch. 
Pr.,  1740;  Hicker  v.  JV.  Y.  Bal.  Dock  Co,,  24  Barb.,  215.) 
The  question  whether  defendants'  elevator  was  a  benefit  to 
commerce  was  a  question  of  fact.  {D.  and  Hud.  C.  Co.  v. 
Lawrence,  L.  J.  Dec.  19,  1874,  p.  394.)  Defendants'  eleva- 
tor was  not  a  nuisance.  {Peckham  v.  Henderson,  27  Barb.^ 
207 ;  Griffith  v.  McCuUum,  46  id.,  561 ;  Howard  v.  Bobbins, 
1  Lans.,  63.) 

Allen,  J.  There  is  no  question,  in  this  action,  of  pur- 
presture  or  an  obstruction  of  the  canal  as  a  public  highway 
by  any  permanent  structure ;  neither  is  there  complaint  of 
any  injury  to  the  banks  or  walls  of  the  canal,  or  permanent 
injury  to  tlie  navigation.  The  complaint  is  of  tlie  use  of  the 
defendants'  float  for  a  single  purpose,  and  the  judgment 
only  prohibits  its  employment  for  the  transfer  of  grain  in 
bulk  from  one  vessel  to  another.  Its  presence  in  the  canal, 
and  its  employment  for  any  other  purpose  to  which  it  is 
adapted,  is  not  forbidden  by  the  judgment.  The  evidence 
that  the  float,  at  any  time,  in  the  least  obstructed  the  naviga- 
tion of  the  canal  is  very  slight  —  at  the  most,  causing  vessels 
occasionally  to  slacken  their  speed  when  passing  the  elevator 
when  in  actual  use  in  the  service  condemned  by  the  judg- 
ment. In  such  instances,  the  speed  of  a  passing  vessel  has 
been  slackened  from  prudential  considerations,  but  whether 
to  avoid  a  collision,  or  lest  a  more  rapid  rate  of  speed  might 
part  the  lines  by  which  the  vessels  were  made  fast  to  the 
elevator  is  doubtful.  Had  the  learned  judge  found  that  the 
employment  and  use  of  the  elevator  did  not  materially  hinder 
or  obstruct  the  navigation  of  the  canal,  or  its  use  for  com- 
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mercial  parposes  and  as  a  public  highway,  the  finding  would 
have  been  fully  warranted  by  the  evidence.  It  is  not  objected 
that  an  action  will  not  lie  by  the  people  to  restrain  and  abate 
a  nuisance  upon  a  public  highway  or  prevent  injury  to  public 
property ;  and  it  is  not  controvered  that  an  obstruction  to  a 
highway  by  which  the  public  are  deprived  of  its  use  consti- 
tutes a  nuisance.  At  the  same  time,  it  is  not  every  slight 
interference  with  the  use  of  a  highway  or  a  navigable  stream 
that  will  amount  to  a  nuisance,  and  be  indictable  as  such,  or 
the  subject  of  an  action  either  for  its  abatement.  Slight 
inconveniences  and  occasional  interruptions  are  incidental  to 
many  lawful  uses  of  public  highways  and  water-courses,  and 
are  tolerated  by  reason  of  necessity  and  the  benefits  resulting 
to  the  public  at  large  by  the  acts  causing  the  interruption. 
If  the  obstructions  are  temporary  and  reasonable,  they  will 
not  be  declared  illegal  merely  because  the  public  may  not  for 
the  time  have  the  full  use  of  the  highway.  There  is  no  law 
of  the  State,  or  ordinance  of  the  city  of  Bufialo,  prescribing 
the  form  or  size  of  any  vessel  or  float,  or  the  manner  in  which 
it  shall  be  navigated  within  the  harbor  or  ^^  city  canal "  in 
Buffalo,  or  prescribing  the  business  in  which  it  may  be 
employed,  or  the  means  by  which  it  shall  be  propelled.  The 
judiciary  cannot  legislate  upon  the  subject.  If  a  craft  of 
any  kind  is  adapted  for  use  in  any  employment  for  which  the 
canal  may  be  lawfully  used,  and  is  actually  employed  in  a  ' 
business  lawful  in  itself,  and  does  not  in  the  conduct  of  such 
business  unreasonably  or  unnecessarily  obstruct  the  naviga- 
tion of  the  canal  by  other  vessels,  a  court  of  equity  cannot 
forbid  the  use  of  such  craft  in  such  employment.  That  some 
obstruction  and  hindrance  to  the  free  passage  of  vessels  does 
necessarily  result  from  the  peculiar  employment  of  the  craft 
or  vessel  will  not  make  such  use  illegal,  or  convert  such 
employment,  otherwise  lawful,  into  a  criminal  offence,  and 
subject  the  owner  to  an  indictment  for  a  nuisance.  It  must 
be  assumed,  from  the  findings  of  fact  and  the  judgment  of 
the  court,  that  the  presence  of  the  defendants' elevator  in  the 
canal  is  proper ;    that  her  use  in   any  part  of  the  canal 
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and  the  movlDg  of  her  from  place  to  place  is  lawful ;  and 
that  her  employment  in  any  way  other  than  in  the  trans- 
shipping of  grain  in  bulk  is  lawful.  It  is  not  claimed  that 
the  transfer  of  grain  from  vessel  to  vessel  in  the  canal  is 
per  se  unlawful.  There  is  no  pretence  that  in  such  transfer 
by  the  defendants,  by  means  of  their  elevator,  there  was  any 
unnecessary  occupation  of  space  in  the  canal,  or  obstruction 
of  the  navigation.  It  is  very  evident  that  the  use  of  the 
elevator  is  not  pi-ejudicial  to  the  public  interests  or  to  the 
commerce  of  the  city  of  BuflEalo  or  of  the  State.  It  is  pos- 
sible that  it  may  interfere  w^ith  the  profits  of  a  few  having 
rival  elevators  upon  land,  who,  it  would  seem,  not  only  com- 
bined for  a  higher  tariff*  of  charges,  for*  services  of  the  same 
character  as  those  rendered  by  means  of  the  floating  elevator, 
than  was  exacted  by  the  defendants,  thus  more  heavily  taxing 
commerce,  but  also  to  instigate  and  prosecute  this  action.  It 
would  seem  that  the  defendants  and  their  elevator  were  not 
in  the  combination  in  respect  to  the  tarifi^,  simply  because 
they  could  not  secure  satisfactory  terms,  so  that  fact  does  not 
entitle  them  to  any  commendation.  Although  the  craft  com- 
plained of  was  not  engaged  in  the  carrying  of  merchandise, 
or  in  the  towing  of  vessels  so  employed,  and  thus  was  not, 
perhaps,  employed  actually  in  navigating  the  canal,  she  was 
used  as  an  auxiliary  to  the  commerce  of  the  canal  and  of  the 
city  of  Buffalo. 

The  canal  is  a  part  of  the  harbor  of  Buffalo,  and  in  it 
and  upon  its  banks  much  of  the  large  commerce  of  that  city 
is  carried  on.  The  large  quantities  of  grain  brought  in 
lake  vessels  to  that  port  and  destined  to  an  eastern  market 
are  necessarily  transferred  to  canal  boats  and  barges,  and 
any  instrumentality  by  which  such  transfer  can  be  effected 
with  dispatch  and  at  low  rates  for  the  service  is  an  aid 
rather  than  a  hindrance  to  the  commerce  of  the  canal,  and 
justifies  any  slight  obstruction  which  the  act  of  transfer  may 
cause  to  the  navigation.  The  almost  constant  employment 
of  the  elevator  by  vessel  owners  and  consignees  is  very  high 
evidence  that  the  facilities  afforded  by  it  and  its  owners,  by 
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its  means,  are  promoters  of,  rather  than  obstructions  to,  the 
commerce  of  the  canal  and  of  the  city.  The  general  conclu- 
sion of  fact  that  the  business  carried  on  by  means  of  the 
defendants'  float,  in  transferring  grain  in  bulk  from  one  ves- 
sel to  another,  when  the  vessel  from  which  the  cargo  is  trans- 
ferred is  not  stranded,  aground  or  disabled,  "  is  an  unneces- 
sary, unreasonable  and  unlawful  use  of  the  said  canal  and 
harbor  of  Buffalo,  and  is  an  unnecessary,  unreasonable  and 
unlawful  obstruction  to  the  trade  and  commerce  carried  on 
in  the  said  canal  and  in  the  harbor  of  Buffalo,"  which  is  but 
an  inference  of  the  learned  judge  from  the  specific  facts 
proved  and  found,  is  not  warranted  by,  but  is  repugnant  to 
and  inconsistent  with;  such  facts.  The  canal  is  200  feet  wide, 
with  sloping  banks,  giving  a  clear,  navigable  channel  160  feet 
in  width,  and  more  than  thirteen  feet  depth  of  water ;  the 
elevator  of  the  defendants,  with  a  vessel  upon  one  side  and  a 
canal  boat  upon  the  other,  occupies  less  than  eighty  feet  in 
width;  thus  leaving  more  than  one  half  of  the  navigable 
channel  of  the  canal  for  other  vessels,  and  is  capable  of  trans- 
ferring from  one  vessel  to  another  from  4,000  to  6,000  bush- 
els of  grain  per  hour;  and  prior  to  the  16th  of  June,  1874, 
had  transferred,  during  the  season  of  navigation  of  that  year, 
at  least  1,000,000  bushels  of  grain,  from  vessels  to  canal 
boats,  for  transportation. 

These  facts  are  entirely  irreconcilable  with  the  theory 
that  the  use  of  this  elevator  in  that  business  is  an  obstruction 
to  the  commerce  of  Buffalo ;  and  the  space  left  b}'  the  ele- 
vator, when  in  this  service,  for  the  passage  of  other  vessels, 
is  ample  in  view  of  the  fact  that  the  vessels  in  that  channel 
are  either  propelled  by  steam  power  of  their  own  or  moved 
by  steam  tugs ;  and  the  dispatch  with  which  it  is  capable  of 
discharging  the  cargo  of  a  vessel  shows  that  but  a  few  hours, 
at  most,  are  required  for  the  transfer  of  the  cargo  of  any  ves- 
sel arriving. in  the  harbor;  so  that  the  occupation  of  the  space 
of  which  complaint  is  made  for  any  one  service  or  at  any  one 
point,  is  ver}'  brief  in  point  of  time.  The  learned  judge, 
upon  the  trial,  discriminated  between  the  use  of  an  elevatoi 
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for  the  transfer  of  grain  from  a  vessel  when  stranded  and  a 
like  transfer  from  the  same  vessel  when  afloat  and  free  to 
move ;  but  there  is  nothing  in  the  emergency  of  a  grounded 
vessel  which  will  make  an  act  lawful  that  would  be  unlawful 
under  other  circumstances.  Other  means  could  be  resorted 
to  to  relieve  the  grounded  vessel ;  and  the  master  of  a  vessel 
afloat  should  have  the  same  right  to  choose  the  facilities  and 
instrumentalities  for  a  speedy  discharge  of  his  cargo  as  the 
master  of  a  stranded  vessel  has  secured  to  him  by  the  judg- 
ment of  the  court  at  Special  Term.  That  employment  can- 
not be  unnecessary,  unreasonable  and  unlawful  which  is  law- 
ful in  itself  and  conducted  in  a  proper  manner  and  in  fur- 
therance of  the  business  and  commerce  of  the  locality  in 
which  it  is  carried  on.  It  is  not  the  province  of  a  court  of 
equity,  in  the  absence  of  any  positive  law,  to  proscribe  one 
branch  of  a  general  business  in  which  a  party  is  engaged 
while  permitting  every  other  branch  of  the  same  business  to 
be  carried  on  in  the  same  locality  and  with  the  same  instru- 
mentalities. There  is  no  business  done  upon  the  canal, 
whether  loading  or  unloading  salt,  staves,  lumber,  iron  or 
other  merchandise,  or  navigating  the  canal,  which  may  not 
to  some  extent,  for  the  time  being,  interfere  with  the  free  use 
of  the  canal  by  other  vessels ;  but  this  does  not  make  the  busi- 
ness unlawful.  A  vessel  and  a  canal  boat  lying  side  by  side  at 
the  wharf  of  an  elevator  stationary  upon  the  land,  during  the 
transfer  of  grain  from  one  to  the  other,  will,  to  some  extent, 
obstruct  the  navigation,  but  that  would  not  justify  an  action  by 
the  attorney-general  either  to  abate  the  elevator  as  a  nuisance  or 
prohibit  its  employment  in  that  manner.  The  right  of  passage 
in  this  canal  as  a  public  highway,  is  subordinate  to  and  con- 
trolled by  the  claims  of  trade  and  commerce ;  and  the  same 
considerations  which  control  in  the  case  of  navigable  streams, 
must  determine  the  legality  of  any  structure  in  aid  of  com- 
merce which  is  claimed  to  be  an  obstruction. 

Tested  by  those  rules  the  use  of  the  defendants'  elevator 
for  any  purpose  as  an  auxiliary  to  the  commerce  and  the 
navigation  and  use  of  the  canal,  could  not,  upon  the  evidence 
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or  tlie  findings  of  the  judge  in  tliis  case,  be  condemned  as 
unlawful.  The  employment  being  lawful  the  question  was 
directly  presented,  whether  the  slight  obstructions  resulting 
from  the  means  used  were  not  more  than  balanced  by  the 
public  benefits  and  the  facilities  rendered  to  the  commerce  of 
the  canal  and  of  the  city,  and  it  was  error  to  refuse  to  con- 
sider them.  (Z).  and  H.  Canal  Co.  v.  Lawrence^  10  Albany 
Law  Journal,  394.) 

There  was  no  permanent  appropriation  by  the  defendants 
of  any  part  of  the  canal  to  their  own  use,  they  rendering 
service  to  the  vessels  employing  them  wherever  wanted. 
The  cases  in  which  inciictments  have  been  sustained  for  a 
nuisance  in  the  obstruction  of  highways,  or  suits  in  equity 
maintained  for  the  removal  of  obstructions,  are  those  in  whidi 
there  has  been  a  permanent  encroachment  by  an  embank- 
ment or  other  structure,  or  some  threatened  or  actual  injury 
to  the  public  works,  or  such  a  permanent  and  continued  occu- 
pation of  the  highway  for  a  purpose  foreign  to  and  incon- 
sistent with  its  use  by  the  public  as  to  amount  to  a  perma- 
nent obstruction.  {King  v.  Ward^  4  A.  &  E.,  384 ;  King  v. 
Jitcsselly  6  East,  427;  People  v.  Cunningham,  1  Den.,  524; 
Attorney- General  v.  Cohoea  Co.,  6  Paige,  133.)  Hart  v.  The 
Mayor,  etc.,  of  Albany  (9  Wend.,  571),  was  the  case  of  a  bill 
filed  by  the  complainants  to  restrain  the  defendants  from 
enforcing  an  ordinance  which  prohibited  the  continuance  and 
maintenance  of  a  float  or  ark,  which  they  had  constructed 
and  peimanently  moored  in  the  Albany  basin,  by  means  of 
which  they  had  appropriated  permanently,  for  their  own  per- 
sonal profit  a  portion  of  the  basin,  which  was  constructed  as 
a  harbor  for  fioats  and  vessels  navigating  the  Hudson  river  or 
engaged  in  transhipping  produce  and  merchandise.  The 
injunction  was  dissolved  by  the  chancellor  and  the  order  was 
sustained,  upon  appeal,  by  the  Court  for  the  Correction  of 
Errors.  Judge  Sutherland  delivered  an  opinion  for  the 
aflSrmance  of  the  order,  principally  npon  the  ground  that  the 
complainants  had  failed  to  show  a  case  entitling  them  to  the 
special   interposition   and   protection  of  a   court  of  equity, 
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Opinion  of  the  Court,  per  Allen,  J. 

according  to  the  well-established  principles  of  that  court. 
Senator  Tract  concurred  in  the  result  of  Judge  Suther- 
land's opinion,  and  on  the  same  ground,  sajing  that, the 
complainants  did  not  show  that  the  injury  they  might  sustain 
by  the  destruction  of  their  float  would  be  remediless  at  law. 
He  added  that  he  did  not  consider  the  question  whether  the 
float  was  or  was  not  a  common  nuisance,  to  be  necessarily 
involved  in  the  case  as  to  require  the  solution  of  it.  Sena- 
tors Allen  and  Edmonds  also  delivered  opinions  for  affirm- 
ance ;  the  former  upon  the  ground  that  the  common  council 
of  the  city  of  Albany  had  power  to  enact  and  execute  the 
ordinances  complained  of,  as  a  police  regulation,  to  abate  a 
common  nuisance.  The  case  is  not  an  authority  for  holding 
that  the  use  by  the  defendants  of  their  elevator  for  unloading 
grain  in  bulk  is  illegal.  To  declare  so  would  be  a  species  of 
legislation  ;  and,  under  the  circumstances  of  this  case,  an 
extension  of  the  jurisdiction  of  a  court  of  equity  unauthor- 
ized by  any  precedent  that  has  come  under  my  observation. 

The  affirmance  of  the  order  of  the  General  Term  and  a 
dismissal  of  the  complaint  will  not  prevent  an  indictment  of 
the  defendants  for  a  nuisance,  on  the  trial  of  which,  the  facts 
can  be  determined  by  a  jury  ;  or,  if  an  indictment  will  not 
lie  and  legislation  is  necessary  to  protect  either  the  public  or 
rival  elevators,  it  must  be  sought  from  the  legislature  of  the 
State  or  the  common  council  of  the  city  of  Bufi^lo. 

The  order  granting  a  new  trial  must  be  affirmed,  and  judg- 
ment absolute  for  the  defendants. 

All  concur ;  Miller,  J.,  not  sitting. 

Order  affirmed,  and  judgment  accordingly. 
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CAUSES  DECIDED  DURING  THE  PERIOD  EMBRACED  IN  THIS 
VOLUME  AND  NOT  REPORTED  IN  FULL. 


Joseph  A.  Pesant,  Appellant,  v.  John  Garcia,  impleaded, 

etc.,  Respondent. 

(Argued  January  17,  1876;  decided  January  25,  1876.) 

-ZT.  (7.  Moak  for  the  appellant. 

B.  E.  Valentine  for  the  respondent. 

Agree  to  affirm.    No  opinion. 
All  concur. 
Judgment  affirmed. 


The  Mayor,  Aldermen  and  Commonalty  op  the  Cmr  of 
New  York,  Respondents,  v.  The  New  York  and  Staten 
Island  Ferry  Company,  et  al..  Appellants. 

The  People  ex  rel.  The  Mayor,  Aldermen  and  Common- 
alty OF  THE  CriY  OP  New  York,  Respondents,  ^.  William 
H.  Pendleton,  Appellant. 

It  is  not  an  excuse  for  the  violation  of  an  Injunction  tliat  the  order  is  more 
extensive  in  its  restraint-s  than  the  prayer  of  the  complaint;  the  order,  if 
irregular,  is  not  void,  and  while  it  is  in  force  it  is  the  duty  of  the  defend- 
ant to  obey  it. 

Ck>rporations  may  be  restrained  by  injunction,  and  may  be  fined  for  violat- 
ing the  injunction. 
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Where,  upon  motion  to  punisli  a  party  for  contempt  in  violating  an 
injunction  there  is  legal  evidence  sufficient  to  call  for  the  exercise  of  the 
judgment  and  discretion  of  the  court,  its  decision  is  not  reviewable  here. 

A  party,  bound  to  obey  an  injunction,  maybe  guilty  of  a  violation  thereof 
as  well  by  aiding,  abetting  and  countenancing  others  in  violating  it  as  by 
doing  it  directly;  such  orders  must  be  honestly  and  fairly  obeyed. 

Where  proceedings  to  punish  a  party  for  contempt,  in  violating  an  injunc- 
tion, are  commenced  by  an  order  to  show  cause,  interrogatories  need  not 
be  filed  prior  to  a  final  adjudication  upon  the  alleged  contempt. 

(Argued  January  18,  1876;  decided  January  25,  1876.) 

These  were  appeals  from  orders  of  the  General  Term  of 
the  Superior  Court  of  the  city  of  New  York,  affirming  orders 
adjudging  defendants  in  contempt. 

This  action  was  brought  to  restrain  defendant,  The  New 
York  and  Staten  Island  Ferry  Company,  from  running  a  ferry 
without  a  license,  and  also  to  restrain  it  from  using  certain 
wharf  property  belonging  to  plaintiflE  and  leased  by  it  to 
defendant.  The  North  Shore  Staten  Island  Ferry  Company ;  a 
preliminary  injunction  was  granted.  The  papers  in  the  action, 
with  notice  of  motions  for  temporary  injunction,  were  served 
on  William  H.  Pendleton,  who  was  president  of  both  corpo- 
rations, defendants.  Upon  service  of  these  papers,  the  ferry 
boat "  D.  R.  Martin  "  began  running  from  another  pier  during 
the  day,  but  using  the  wharf  property  at  night,  and  there 
taking  on  coal,  etc.,  for  running  the  next  day.  Upon  the 
motfon  an  order  was  granted,  June  16,  1875,  continuing  the 
injunction  and  enjoining  the  running  of  the  ferry.  On  the  next 
day,  Pendleton,  as  president,  and  in  the  name  and  by  authority 
of  The  New  York  and  Staten  Island  Ferry  Company,  executed 
a  bill  of  sale  of  the  ferry  boat  to  himself,  individually,  the 
consideration  expressed  being  one  dollar,  and  continued  run- 
ning the  boat  the  same  as  before,  until  June  nineteenth,  when 
Pendleton  executed  a  bill  of  sale,  for  the  expressed  considera-  * 
tion  of  one  dollar,  to  one  Birdseye. 

Upon  affidavits  proving  these  facts,  and  stating  circum- 
stances tending  to  show  that  the  transfers  were  merely  color- 
able for  the  purpose  of  evading  the  injunctions,  orders  were 
obtained  requiring  defendants  and  Pendleton  to  show  cause 
why  they  should  not  be  punished  for  contempt  in  violating 
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said  injunctionB.  Defendant  The  New  York  and  Staten 
Island  Ferry  Company  was  fined  for  violating  both  injano- 
tion  orders.  The  North  Shore  and  Staten  Island  Ferry  Com- 
pany was  fined  for  violating  the  first  order;  and  Pendleton 
was  fined  for  violating  both  orders,  and  ordered  to  be 
imprisoned. 

Upon  appeal  to  this  court,  it  was  urged  that  the  injunction 
orders  were  invalid,  they  being  more  extensive  in  their 
restraints  than  the  prayer  of  the  complaint. 

Held^  that  the  orders,  even  if  irregular  in  this  respect,  were 
not  void  {Richards  v.  West^  2  Green  Ch.,  456 ;  People  v. 
Sturtevant,  9  N.  Y.,  263) ;  and  that  the  point  could  not  be 
considered  upon  appeal,  as  while  the  orders  were  in  force, 
defendants  and  their  oflicers  were  bound  to  obey  them. 

Also,  held,  that  the  defendant  corporations  could  be 
restrained  and  fined  for  violating  the  injunctions.  {People  v. 
A.  and  B.  R.  B.  Co.,  12  Abb.,  171.)  That  the  proof  tend- 
ing to  show  a  willful  violation  of  the  injunctions  by  defend- 
ants and  Pendleton  was  sufficient  to  call  for  the  exercise  of 
the  judgment  and  discretion  of  the  court  below,  and  that 
this  court  could  not  interfere  with  the  decision  thereon.  The 
court  stating  the  rule  to  be  that  injunction  orders  must  be 
fairly  and  honestly  obeyed,  and  not  defeated  by  subterfuges 
and  tricks  on  the  part  of  those  bound  to  obey  them ;  that 
they  might  be  violated  by  aiding,  countenancing  and  abetting 
others  in  violation  thereof  as  well  as  doing  it  directly ;  and 
that  courts  would  not  look  with  indulgence  upon  schemes, 
however  skillfully  devised,  designed  to  thwart  its  orders. 

Also,  held,  that  where  an  order  to  show  cause  is  obtained, 
it  is  not  necessary  to  file  interrogatories  before  a  final  adjudi- 
cation as  to  the  alleged  contempts. 

Amasa  J.  Parker  for  the  appellants. 

Lyman  Tremain  for  the  respondents. 

Earl,  J.,  reads  for  affirmance. 
All  concur. 
Orders  affirmed. 
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William  B.  Dttnoan  et  al.,  Respondents,  v.  Margabbt  D. 

Katkn,  Appellant. 

(Argued  January  18,  1876;  decided  January  25, 1876.) 

Peter  MitcheU  for  the  appellant. 

John  W.  Weed  for  the  respondents. 

Agree  to  aflirm.     No  opinion. 
All  concur. 
Order  affirmed. 


Thomas   Lanoley,   Respondent,  v.   Thomas  Cornell, 

Appellant. 

(Argued  Januaiy  36, 1876;  decided  February  1, 1876.) 

S.  Z.  Stebbina  for  the  appellant. 

J.  A.  Steele  for  the  respondent. 

Agree  to  affirm.     No  opinion. 
All  concnr ;  Eabl,  J.,  not  sitting. 
Judgment  affirmed. 


William  Morthoest,  by  Guardian,  etc.,  Respondent,  v.  The 
New  York  Central  and  Hudson  River  Railroad  Com- 
pany, Appellant. 

(Argued  January  30, 1876;  decided  February  1,  1876.) 

A.  P.  Laning  for  the  appellant 

John  IL  MariMiddU  for  the  respondent. 

Agree  to  affirm.     No  opinion. 
All  concnr;  Allen,  J.,  not  sitting 
Judgment  affirmed. 
SioKBLS — ^Vol.  XIX.        79 
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William  J.  Oomins  et  al.,  Appellants,  v.  The  Board  of 
SuPEBYisoBs  OF  Jeffssson  Ooitnty,  Respondent. 

(A.rgued  January  20,  1876;  decided  February  1,  1876.) 

Repobted  below,  3  Thompson  &  Cook,  296. 

The  complaint  in  this  action  alleged  that  plaintiffs  were 
taxable  inhabitants  of  that  part  of  the  city  of  Watertown 
which,  before  the  incorporation  of  the  city,  formed  part  of 
the  town  of  Watertown  ;  that  they  brought  an  action  in  their 
own  behalf  and  in  that  and  of  all  the  taxable  inhabitants  of 
that  part  of  the  city,  and  that  certain  bonds,  issued  on  behalf  of 
the  old  town  of  Watertown,  under  chapter  76,  Laws  of  1869, 
and  chapter  152,  Laws  of  1870,  were  illegally  issued ;  and 
they  asked  judgment  that  defendants  be  enjoined  from  levy- 
ing any  tax  upon  the  taxable  property  within  that  part  of  the 
city  of  Watertown,  for  the  purpose  of  paying  the  principal  or 
interest  of  said  bonds.  Held,  that  the  action  could  not  be 
maintained,  and  that  the  complaint  was  properly  dismissed. 
{Smqxiehanna  Bank  v.  The  Board  of  Supervisors  of 
Broome^  25  N.  Y.,  312 ;  EUbourn  v.  St,  John,  59  id.,  21 ; 
Magee  v.  CiiUer^  43  Barb.,  239 ;  Ayers  v.  Lawrence,  63  id., 
454.) 

An  extra  allowance  was  granted  by  the  Special  Term. 
Hdd,  that,  as  the  court  did  not  exceed  its  jurisdiction,  the 
exercise  thereof  was  not  reviewable  here. 

Lansing  <fk  Sherman  for  the  appellants. 

Oeorge  F.  Comstock  for  the  respondent. 

Per  Curiam  opinion  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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The  People  ex  rel.  Tenth  National  Bank,  Appellant,  v. 
The  Boabd  of  Appobtionment  of  the  City  and  County 
OF  New  York,  Respondeat. 

Where,  upon  the  retam  of  an  order  to  show  cause  why  a  mandamus  should 
not  issue,  the  relator  takes  no  issue  upon  the  allegations  of  the  affldayits 
and  papers  presented  by  defendant,  but  proceeds  to  argument  and  asks 
for  a  peremptory  writ;  this  is  equivalent  to  a  demurrer,  f.  0.,  it  is  an  admis- 
sion of  the  truth  of  those  allegations,  as  statements  of  facts,  but  a  denial 
of  their  sufficiency  in  law  to  prevent  the  issuing  of  the  writ,  and  if  the 
pai)ers  set  forth  facts  showing  the  relator  not  entitled  to  the  relief  sought, 
the  writ  cannot  be  granted. 

Where  a  party  has  a  remedy  by  action,  relief  by  mandamus  will  be  denied. 

(Argued  January  26, 1876;  decided  February  1,  1876.) 

This  was  an  appeal  from  order  of  the  General  Term  of  the 
Supreme  Court  in  the  first  jadicial  department,  reversing  an 
order  of  Special  Term  directing  the  issuing  of  a  writ  of 
peremptory  mandamus.    (Reported  below,  8  Hud,  11.) 

The  order  was  as  follows  : 

^'That  a  peremptory  mandamus  issue,  commanding  the 
board  of  apportionment  of  the  city  and  county  of  New  York 
forthwith  to  meet  as  such  board  of  apportionment,  and  by 
concurrent  vote  to  authorize  the  issne  of  stock  of  the  county 
of  New  York,  to  be  issued  pursuant  to  the  provisions  of  sec- 
tion 7  of  an  act  entitled  ^An  act  to  make  provision  for  the 
local  government  of  the  city  and  county  of  New  York,' 
passed  April  8, 1871,  being  chapter  583  of  the  Laws  of  1871, 
and  to  take  such  action  as  will  authorize  the  comptroller  to 
issue  such  stock  to  such  amount  as  will  enable  the  comptroller 
of  the  city  of  New  York  to  pay  to  the  said  Tenth  National 
Bank  of  the  city  of  New  York  the  sum  of  $24:2,579.92, 
with  interest  thereon  from  the  day  of  the  date  of  the  several 
advances  of  the  several  amounts  composing  said  sum,  being 
the  claim  and  demand  of  said  bank  for  balance  due  for 
advances  made  by  said  bank,  prior  to  the  Slat  of  December, 
1871,  to  the  commissioners  of  the  new  county  court-house, 
the  question  of  the  liability  of  said  comptroller  to  pay,  and 
what  amount,  not  being  passed  on  this  motion." 
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The  aiBdavits  and  papers  read  upon  the  motion,  on  the 
part  of  defendant,  contained  statements  of  facts  showing  that 
the  relator  had  no  legal  claim  against  the  city  or  county  of 
New  York  for  the  amount  of  the  debt  sought  to  be  recovered, 
or  for  any  part  thereof. 

Held  as  above,  and  that  if  the  relator  had  a  valid  claim,  by 
virtue  of  chapter  304,  section  27,  Laws  of  1874,  he  could 
maintain  an  action  against  the  city  thereon.  The  court 
citing,  as  to  first  proposition,  4  Wendell,  474. 

H.  H.  Anderson  for  the  appellant. 

John  n.  Strahan  for  the  respondent. 

Per  Curiam  opinion  for  affirmance. 
All  concur. 
Order  affirmed. 


Thomas  Hamilton,   Plaintiff  in  Error,  v.  The  People  of 
THE  State  op  New  York,  Defendants  in  Error. 

(Argued  January  25, 1876  ;  decided  February  16,  1876.) 

Peter  Mitchell  for  the  plaintiff  in  error. 

Benjamin  K,  Phelps  for  the  defendant  in  error. 

Agree  to  affirm.     No  opinion. 

All  concur,  except  Church,  Ch.  J.,  not  voting. 

Judgment  affirmed. 
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Byron  Mares,  Respondent,  v.  Hirah  I.  King,  Appellant 

Evidence  admitted  upon  a  trial  by  jury,  either  without  an  objection  or 
properly  under  objection,  which  for  any  reason  should  not  be  con- 
sidered by  the  jury,  is  not  necessarily  to  be  stricken  out  on  motion,  but 
may  be  retained  in  the  discretion  of  the  court;  the  remedy  of  the  party 
is  to  ask  for  instructions  to  the  jury  that  they  disregard  it. 

(Argued  January '26, 1876;  decided  February  8,  1876.) 
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This  action  was  against  defendant  as  iudorser  of  a  promis- 
sory note  payable  to  the  order  of  one  Bell.  The  defence 
was  that  the  alleged  indorsement  was  a  forgery.  (Reported 
below,  1  Hun,  485.) 

It  appeared  that  the  note  was  given  to  take  up  a  former 
note  which  was  indoi'sed  by  defendant.  On  the  trial  plain- 
tiff offered  in  evidence  certain  drafts  given  to  Bell  as  the 
avails  of  the  former  discount ;  these  were  received  under 
objection  and  exception.  Hdd^  that  the  evidence  was  com- 
petent as  part  of  the  res  gestCBj  and  also  as  laying  the  founda- 
tion for  other  evidence  which  might  connect  defendant  with 
the  transaction,  and  as  showing  that  the  note  which  formed 
the  consideration  of  the  alleged  indorsement,  had  a  valid 
inception.  One  objection  was  that  defendants  had  not  been 
connected  with  the  drafts.  Held,  that  this  went  to  the  order 
of  proof  simply,  which  was  in  the  discretion  of  the  court. 

Defendant  subsequently  moved  to  strike  out  the  drafts  and 
all  evidence  in  regard  thereto;  this  motion  was  denied. 
Ileldy  that  this  did  not  constitute  a  ground  for  a  legal  excep- 
tion ;  that  the  evidence  having  been  properly  received,  it 
could  be  retained  at  the  discretion  of  the  court,  and  the 
remedy  of  the  party  was  to  ask  the  court  to  instruct  the  jury 
to  disregard  it. 

A  check  purporting  to  be  signed  by  defendant  was  offered 
and  received  in  evidence,  under  objection.  This  check,  it 
was  claimed  by  plaintiff,  was  for  the  avails  of  a  note  made 
by  defendant  and  discounted  by  the  bank  on  which  the  check 
was  drawn,  which  note,  as  was  also  claimed,  was  paid  and 
taken  up  by  the  drafts  above  mentioned.  It  was  assumed 
that  the  check  was  signed  by  defendant,  but  it  was  objected 
that  the  witness  who  produced  it  had  no  knowledge  of  the 
note  being  paid,  and  no  personal  knowledge  of  the  note  or 
drafts,  and  that  it  was  not  the  best  evidence  of  the  discount 
of  the  note.  Seld^  that  the  check  was  some  evidence  of  the 
discount  of  the  note  and  was,  therefore,  properly  received ; 
and  was  a  circumstance  connecting  defendant  with  the  origin 
of  the  debt  and  making  of  the  note,  the  first  in  the  series  of 
which  the  note  in  suit  was  the  last. 

The  principal  witness  for  plaintiff,  as  to  the  genuineness 
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of  the  indorsement,  was  one  Dickinson.  Defendant  offered 
evidence  that  Dickinson  had  been  active  in  procuring  the 
indictment  of  Bell  for  forging  the  indorsement  of  defendant. 
This  evidence  was  rejected.  Hddj  no  error ;  that  the  fact 
offered  to  be  proved  was  entirely  collateral,  and  its  rejection 
did  not  lay  the  foundation  of  an  exception.  {Q.  W.  Tpke.  Co. 
v.  Loomis,  32  N.  Y.,  127.) 

0.  W.  Gha/pman  for  the  appellant. 

QUcB  W,  Hotchkiaa  for  the  respondent. 

Allen.  J.«  reads  for  affirmance. 
All  concur ;  Millbb,  J.,  not  sitting. 
Judgment  affirmed. 


Samuel  Raynob  et  al.,  Bespondents,  v.  Petbb  M.  Hoao- 

land.  Appellant. 

(Argued  January  28, 1876  ;  decided  Febniaiy  8,  1876.) 

Ira  Shaffer  for  the  appellant. 

Dtmcan  Smith  for  the  respondent. 

Agree  to  affirm.    Ko  opinion. 
All  concur. 
Judgment  affirmed. 


Amelia  Koehnokb,  Respondent,  v.  Joseph  Ross,  Appellant. 

(Argued  January  28, 1876  ;  decided  Februaiy  8,  1876.) 

J.  F.  Ilarriawi  for  the  appellant. 

E.  F.  Hall  for  the  respondent. 

Agree  to  affirm.     No  opinion. 
All  concur. 
Judgment  affirmed. 
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Maboena  M.  Diokinson,  Respondent,  v.  Chables  S.  Gollyeb, 

Appellant. 

(Submitted  January  88,  1876 ;  decided  February  8,  1876.) 

Samiiel  J.  Crooks  for  the  appellant. 

C.  P.  Hoffmxm  for  the  respondent 

Agree  to  afSrm.    No  opinion. 
All  concur. 
Judgment  affirmed. 


LuoAs  Thompson,  Respondent,  'o.  Alezakdsb  Lumlby  et  al., 

Appellants. 

« 

(Argued  January  81, 1876 ;  decided  February  8,  1876.) 

67.  Bainbridge  Smith  for  the  appellant. 

A.  J.  Requier  for  the  respondent. 

Agree  to  affirm  order  and  judgment  absolute    against 
defendant  on  stipulation.    No  opinion. 
All  concur. 
Order  affirmed  and  judgment  accordingly. 


Thomas  0.  Olabk,  Appellant,  v.  Jambs  Donaldson, 

Respondent. 

(Argued  January  81, 1876 ;  decided  February  8, 1876.) 

This  appeal  presented  questions  simply  as  to  the  reception 
and  rejection  of  evidence,  which  were  disposed  of,  principally 
by  a  consideration  of  the  circumstances  of  the  case. 
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Thomas  Nolan  for  the  appellant. 

Frcmde  TiUou  for  the  respondent. 

Ain>BEws,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Lawbenoe  Hennessey,  Appellant,  v.  William  C.  Cooper, 

Respondent. 

(Aigaed  Febraary  1,  1876  ;  decided  February  8, 1870.) 

0.  O.  Egam,  for  the  appellant. 

•  Sidney  V.  ZoweU  for  the  respondent. 

Agree  to  dismiss  appeal.    No  opinion. 
All  concur. 
Appeal  dismissed. 


Richard  L.  Hunter  et  al.,  Executors,  etc..  Appellants,  v. 
Isaac  D.  Wktsell  et  al..  Respondents. 

jE  W.  Paige  for  the  appellants. 

Samud  Hand  for  the  respondents. 

Agree  to  dismiss  appeal.    No  opinion. 
All  concur. 
Appeal  dismissed. 
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John  A.  Godf&bt,  Appellant,  v.  William  Moser,  Respondent 

(Argued  February  1, 1876 ;  decided  February  8,  1876.) 

Repobted  below,  3  Hun,  218. 
A.  J.  JRequier  for  the  appellant. 

S.  W.  FuUerton  for  the  respondent. 

Agree  to  dismiss  appeal.     No  opinion. 
All  concar. 
Appeal  dismissed. 


Henby  E.  p.  Sutton,  Appellant,  v.  George  T.  M.  Davis, 

Executor,  etc.,  Respondent. 

(Argued  February  1,  1876;  decided  February  8,  1876.) 

This  was  an  appeal  from  an  order  of  General  Term  affirm, 
ing  an  order  of  Special  Term  denying  a  motion  on  the  part 
of  plaintiff  to  attach  defendant  for  alleged  contempt. 

The  alleged  contempt  was  in  the  neglect  to  obey  a  decree 
herein  requiring  defendant  to  pay  over  to  plaintiff  a  certain 
portion  of  the  estate  in  his  hands,  and  a  certain  sum  for 
funeral  expenses  paid.  The  motion  was  denied,  for  the  reason 
that  the  amount  defendant  was  to  pay  over,  was  not  specific- 
ally or  definitely  stated,  and  for  the  purpose  of  ascertaining 
the  amount  an  accounting  was  directed.  Heldy  that  the  order, 
both  that  portion  refusing  to  punish  for  the  alleged  contempt 
and  that  directing  a  reference,  was  within  the  discretion  of 
the  court,  and  so  not  reviewable  here ;  that  the  latter  portion 
was  not  a  vacation  or  modification  of  the  decree. 

A.  J.  JRequier  for  the  appellant. 

Moses  Ely  for  the  respondent. 

Per  Curiam  opinion  for  dismissal  of  appeal. 
All  concur. 
Appeal  dismissed. 
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Thomas  W.  Lbnton,  by  Gnardian,  etc.,  Kespondent,  t>.   O- 

GoDFBBT  GuNTHEB,  Appellant. 

(Argued  February  11,  1876;  decided  February  15, 1876.) 
Reported  below,  1  Han,  310. 

Charles  Winfield  for  the  appellant. 
D.  P.  Barnard  for  the  respondent. 

Agree  to  affirm.     No  opinion. 
All  concur. 
Judgment  affirmed. 


Geobgb  T.  Perkins  et  al.,  Respondents,  v*  Alfred  S.  Hatoh, 

Appellant. 

(Argued  Febuary  7,  1876;  decided  February  15,  1876.) 

Reported  below,  4  Hun,  137. 

8.  E,  Chittenden  for  the  appellant. 

J.  A.  Shoudy  for  the  respondents. 

Agree  to  affirm.     No  opinion. 
All  concur. 
Judgment  affirmed. 


The  People  ex  rel.  Frederick  8.  Heiser,  Executor,  etc.» 
Respondents,  v.  Thomas  B.  Asten  et  al..  Assessors, 
etc..  Appellants. 

(Submitted  February  8, 1876;  decided  February  22,  1876.) 
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Wm.  O.  Whitney  for  the  appellants. 

H.  M.  Whitehead  for  the  respondents. 

Agree  to  affirm  on  opinion  of  Daniels,  J.,  in  court  below. 
All  concur. 
Order  affirmed. 


The  People  ex  rel.  William  Meyer,  Appellants,  v.  Thomas 
B.  AsTEN  et  al.,  Assessors,  etc.,  Eespondents. 

(Submitted  February  8,  1876;  decided  February  33,  1870.) 

Janies  A,  Deermg  for  the  appellants. 

Wm,  0.  Whitney  for  the  respondents. 

Agree  to  affirm  on  opinion  of  Daniels,  J.,  in  court  below. 
All  concur. 
Order  affirmed. 


Henby  Abmstbong,  Respondent,  v.  The  New  York  Gentbajl 
AND  HiTDSON  BiYEB  Railroad  Oompany,  Appellant. 

(Aigaed  February  8, 1876;  decided  Febmaiy  15, 1876.) 

A.  P.  Laning  for  the  appellant. 

John  H.  White  for  the  respondent. 

Agree  to  affirm.    No  opinion. 

All  concur;  Ghusoh,  Oh.  J.,  and  Allen,  J.,  not  sitting. 

Judgment  affirmed. 


64  ess] 
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BoBBBT  Glendbnning,  Jr.,  et  al.,  Kespondenta,  v.  Thomas 

Canaby  et  al.,  Appellants. 

(Argued  February  8, 1876;  decided  February  15,  1876.) 

Samud  Sand  for  the  appellants. 

William  M.  GaUaher  for  the  respondents. 

Agree  to  dismiss  appeal.    Ko  opinion. 
All  concur. 
Appeal  dismissed. 


Robert  Glendknnino,  Jr.,  et  al.,  Respondents,  v.  Thomas 

Canaby  et  al.,  Appellants. 

(Argued  February  8,  1876;  decided  February  15,  1876.) 

Sa?nuel  Hand  for  the  appellants. 

William  M.  Gallaher  for  the  respondents. 

Agree  to  affirm.     No  opinion. 
All  concur. 
Judgment  affirmed. 


Mary  L.  Hayoroft,  Respondent,  v.  The  Lake  Shore  and 
Michigan  Southern  Railway  Company,  Appellant. 

(Argued  February  8, 1876;  decided  February  15,  1876.) 

This  was  an  action  to  recover  damages  for  injuries  sus- 
tained by  plaintiff  in  consequence  of  being  struck  by  an 
engine  of  defendant  at  a  street-crossing.  (Reported  below, 
2  Hun,  489.) 
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Plaintiff,  a  girl  sixteen  years  old,  was  passing  along  a  street 
in  the  city  of  BnfTalo,  going  south,  across  defendant's  tracks 
(five  in  number).  She  had  crossed  two  of  these  tracks.  She 
looked  both  ways,  and  saw  a  train  approaching  from  the  east, 
on  the  fifth  track.  She  stopped  for  this  train  to  pass,  stand- 
ing between  the  second  and  third  tracks,  within  about  a  foot 
of  the  third.  She  had  been  standing  thus  a  short  time,  and, 
about  as  the  train  she  was  watching  passed,  she  was  struck 
and  injured  by  the  tender  of  a  locomotive  backing  up  from 
the  west,  on  the  third  track,  which  gave  no  warning,  by 
ringing  a  bell  or  sounding  a  whistle,  of  its  approach.  The 
plaintiff  was  nonsuited  at  the  Circuit,  on  the  ground  of  con- 
tributory negligence.  Hdd^  error;  that  the  question  was 
one  of  fact  for  the  jury. 

A.  P.  Laning  for  the  appellant. 

C.  D.  Murray  tor  the  respondent. 

MiLLEB,  J.,  reads  for  affirmance  of  order  and  for  judgment 
absolute  against  defendant  on  stipulation. 
All  concur ;  Akdbews,  J.,  not  sitting. 
Order  affirmed  and  judgment  accordingly 


Luonjs  N.  Bishop,  Appellant,  v.  Francis  Barton,  Respondent. 
(Submitted  February  8,  1876;  decided  Febroary  22,  1876.) 
Beported  below,  2  Hun,  436. 
William  H,  Henderson  for  the  appellant. 
James  O.  Johnson  for  the  respondent. 

Agree  to  affirm.    No  opinion. 
All  concur. 
Judgment  affirmed. 
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Albbbt  a.  Kendall  et  al..  Appellants,  v.  Rowulsd  Bbill, 

Bespondent. 

(Argued  February  10,  1876  ;  decided  February  23,  1876.) 

Eepobtbd  below,  4  Hnn,  664. 

S.  E,  SickeU  for  the  appellants. 

O.  D  M,  Baker  for  the  respondent. 

Agree  to  affirm.    No  opinion. 
All  concor. 
Judgment  affirmed. 


John  MoDonnsll  et  al.,  Respondents,  v.  Walter  Bauen- 

DAHL  et  al..  Appellants. 

(Argued  February  14,  1876 ;  decided  February  22,  1876.) 

■ 

C.  H.  Smith  for  the  appellants. 

F.  Fish  for  the  respondents. 

Agree  to  affirm.     No  opinion. 
All  concur. 
Judgment  affirmed. 


Dblos  Wentwobth,  Respondent,  v.  Avobia   Wentwobth, 

Appellant. 

(Argued  February  15, 1876;  decided  February  22,  1876.) 

8,  S.  Morgan  for  the  appellant. 

Amos  H,  Prescott  for  the  respondent. 

Agree  to  dismiss  appeal.     No  opinion. 
All  concur. 
Appeal  dismissed. 
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SoPHii  0.  HuLLy  Appellant,  v.  MaoGbeoob  J.  Mitohbson, 

RespoDdent. 

(Argaed  February  10, 1876  ;  decided  February  25, 1876.) 

The  complaiDt  in  this  action  alleged,  in  substance,  and  the 
referee  found,  that  plaintiff  having  become  entitled  to  certain 
real  estate  in  Pennsylvania,  in  which  State  she  then  resided 
with  her  husband,  executed  with  him  a  deed  in  trust  of  said 
real  estate,  the  trustee  to  rent  the  real  estate  and  receive  the 
rents  and  income,  and  pay  over  the  same  to  plaintiff  or  to 
such  persons  as  she  might  appoint  to  receive  the  same ;  or,  at 
her  option,  to  permit  her  to  lease  or  occupy  and  enjoy  the 
granted  premises,  and  to  receive  the  rents  and  income  during 
her  natural  life,  for  her  separate  use  and  support,  and  after 
her  decease  to  hold  the  same  for  the  use  and  benefit  of  such 
person  or  persons  as  she,  by  will,  should  nominate  and 
appoint ;  and  in  case  of  no  such  appointment,  for  the  use  and 
benefit  of  her  heirs  and  legal  representatives,  entitled  under 
the  law  of  Pennsylvania  regulating  descents,  in  case  plaintiff 
had  died  seized  thereof,  with  power  to  the  trustee  to  sell  and 
dispose  of  the  granted  premises,  with  plaintiff's  consent,  and 
to  invest  the  proceeds  subject  to  the  like  uses  and  trusts. 
That  defendant  was  subsequently  duly  appointed  trustee 
under  said  trust  in  place  of  the  original  trustee.  That  plain- 
tiff and  her  husband  having  moved  to  New  York,  defendant 
invested  the  proceeds  of  the  real  estate,  which  had  been  sold 
and  converted  into  money,  in  the  purchase  of  a  house  and 
lot  in  the  city  of  New  York.  That  plaintiff,  upon  such  pur- 
chase, entered  into  possession  of  the  premises,  and  subse- 
quently they  were  leased,  plaintiff  receiving  the  rents  there- 
from. The  complaint  alleged  that  defendant,  for  the  purpose 
of  annoying  plaintiff,  and  to  disturb  her  use  and  enjoyment 
of  the  premises,  had  prevented  payment  of  rent  by  the 
tenants,  and  had  commenced  an  action  to  recover  possession 
of  the  premises,  and  was  unfitted  to  discharge  the  duties  of 
the  trust,  and  asked  that  defendant  might  be  removed  as 
trustee,  etc. 

The  referee  found  that  the  deed  in  trust  was  a  valid  con 
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tract  under  the  lawB  of  Pennsylvania.  That,  at  the  time  of 
the  purchase  of  the  premises  in  this  State,  defendant  sup- 
posed that  the  title  to  the  premises  might  lawfully  be  held  by 
him  as  trustee,  and  that  the  trusts  might  lawfully  be  executed 
under  the  laws  of  this  State.  That  defendant  had  commenced 
the  action  stated  in  the  complaint,  but  had,  in  all  respects, 
faithfully  performed  his  duty  as  trustee,  and  had  taken  no  steps 
for  the  purpose  of  annoying  her,  etc.  As  conclusion  of  law, 
he  found,  in  accordance  with  a  prayer  for  affirmative  relief 
in  the  defendant's  answer,  that  defendant  was  entitled  to 
have  the  real  estate  sold  and  to  have  the  proceeds  paid  to 
him,  subject  to  the  trust,  and  directed  sale  accordingly. 

Reld^  that,  upon  the  findings,  plaintiff  was  not  entitled  to 
judgment,  nor  was  the  defendant  entitled  to  the  affirmative 
relief  granted ;  that  the  law  of  Pennsylvania  could  be  learned 
only  as  a  fact  from  evidence.  That  there  was  no  finding 
or  evidence  that  the  provision  in  the  post-nuptial  contract  or 
trust  deed  requiring  the  grantee,  at  the  option  of  plaintiff,  to 
permit  her  to  let,  devise  and  occupy,  etc.,  made  a  legal  active 
trust  in  the  grantee  under  the  laws  of  Pennsylvania. 

George  F.  Comstodk  for  the  appellant. 

TF.  TT.  MoFarland  for  the  respondent.      . 

Per  Curiam  opinion  for  reversal  and  new  trial. 
All  concur. 
Judgment  reversed. 


Charles  H.  Osborn,  Respondent,  v.  Thomas  Keech, 

Appellant. 

(Submitted  February  15, 1876;  decided  February  25,  1876.) 

TXepobted  below,  3  Hun,  223. 

Daniel  F.  Robertson  for  the  appellant. 

Oscar  Smedhurgh  for  the  respondent. 

Agree  to  affirm.     No  opinion. 
All  concur. 
Judgment  affirmed. 
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John  A.  Moody,  Respondent,   v.  Robbbt  T.  Akdrvwq  et 

al.,  Appellants. 

(Argued  February  17,  1876 ;  decided  February  36,  1876.) 

Samttel  Hand  for  the  appellants. 

James  W.  Monk  for  the  respondent. 

Agree  to  affirm.    No  opinion. 
All  concur. 
Judgment  affirmed. 


John  S.  Peouty,  Respondent,  v.  The  Lake  Shore  and 
Michigan  Southern  Railway  Company,  impleaded,  etc., 
Appellant- 

( Argued  February  22,  1876;  decided  February  25,  1876.) 

Jav%e%  Matthews  for  the  appellant. 

Luden  Birdseye  for  the  respondent. 

Agree  to  dismiss  appeal.  No  opinion. 
All  concur  ;  Andrews,  J.,  not  sitting. 
Appeal  dismissed. 


Samuel    H.  Miller,  Appellant,  v.  Jambs    Brown, 

Respondent. 

(Submitted  February  22,  1876  •,  decided  February  26,  1876.) 

George  Miller  for  the  appellant. 

Strong  <&  Spear  for  the  respondent. 

Agree  to  dismiss  appeal.    No  opinion. 
All  concur,  except  Miller,  J.,  taking  no  part. 
Appeal  dismissed. 
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The  GfiBMANiA  Bane  of  the  City  of  New  York,  Respond- 
ent, V,  George  Distler,  impleaded,  etc.,  Appellant. 

(Argued  February  23,  1876;  decided  February  35,  1876.) 

Reported  below,  4  Hun,  633. 

J.  J.  Perry  for  the  appellants. 

Geo.   W.  Carpenter  for  the  respondent. 

Agree  to  aflSrni.     No  opinion. 
All  concur. 
Judgment  affirmed. 


John  A.  Enoh,  Respondent,  v.  Hbnrt  Greenebauic  et  al., 

Appellants. 

(Argued  February  28,  1876 ;  decided  Februaiy  25,  1876.) 

H.  Morrison  for  the  appellants. 

Bohert  Johnstone  for  the  respondent. 

Agree  to  affirm.    No  opinion. 

All  concur,  except  Earl,  J.,  not  voting. 

Judgment  affirmed. 


Mortimer  A.  Helms,  Appellant,  t?.  Johnson  V.  Goodwill, 

Respondent. 

(Argued  February  8,  1876;  decided  March  21,  1876.) 

The  court,  in  tliis  action,  found,  in  substance,  that  in  1868 
Albert  Helms,  plaintiff's  assignor,  was  in  possession  of  certain 
premises  in  Randolph,  N.  T.,  under  a  contract  of  purchase 
from  Benjamin  Chamberlain ;  that  the  executors  of  Chamber- 
lain brought  an  action  against  Helms  to  foreclose  the  contract, 
and  he  retained  the  defendant,  an  attorney,  to  defend  the 
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action ;  that  it  was  finally  agreed,  by  parol,  between  Helms 
and  defendant  that  Helms  should  assign  his  contract  to 
defendant,  he  to  procure  the  monqy  to  pay  the  balance  due  on 
the  contract  and  take  a  deed,  giving  a  mortgage  on  the  lands 
to  secure  the  payment  of  the  money  so  procured,  and  should 
hold  the  land,  subject  to  the  mortgage  in  trust,  for  Helms ; 
that  defendant  should  lay  out  the  lands  into  village  lots,  and 
should  assist  Helms  to  sell  sufficient  thereof  to  pay  off  the 
mortgage,  and  to  convey  the  remainder,  after  the  mortgage 
was  paid,  to  Helms,  defendant  to  have  and  retain  one  and 
one-half  acres  of  said  lands  for  his  services,  and  in  cohsidora- 
tion  of  an  indorsement  of  $100  upon  a  note  taken  by  defend- 
ant and  partner  for  services  in  the  foreclosure  suit,  also  in 
consideration  of  his  building  a  house  of  specified  quality  upon 
the  portion  so  to  be  retained  ;  that,  in  pursuance  of  the  agree- 
ment, the  assignment  was  made,  the  money  procured,  the 
executors  paid,  a  deed  given  to  defendant,  and  a  mortgage 
given  b}'  him  upon  the  lauds,  excepting  the  one  and  one-half 
acres,  to  secure  the  money  borrowed  to  make  the  payment, 
with  $200  in  addition,  which  $200  defendant  retained,  apply- 
ing $150  upon  said  note ;  that  defendant  went  into  possession 
of  the  one  and  one-half  acres  and  built  thereon,  as  agreed ; 
that  he  did  not  lay  out  the  residue  info  lots,  and  did  not  sell 
or  assist  to  sell  the  same,  and  did  not  pay  any  thing  on  the 
mortgage,  which  was  foreclosed  and  the  premises  covered  by 
it  sold,  resulting  in  a  deficiency  of  twenty-eight  dollars  and 
seventeen  cents,  which  defendant  was  liable  to  pay ;  that,  on 
such  foreclosure,  defendant  purchased  a  part  of  the  lands  sold. 
Helms,  however,  had  previously  sold  to  the  mortgagee  a 
lot  for  $600,  and  received  payment.  As  conclusions  of  law 
the  referee  held  that  defendant  was  liable  to  pay  the  $200, 
with  interest,  less  the  twenty-eight  dollars  and  seventeen 
cents,  the  same  to  be  charged  as  a  specific  lien  upon  the 
parcel  purchased  by  defendant;  that  defendant  was  also  liable 
to  pay  the  value  of  the  one  and  one-half  acres  at  the  time 
defendant  took  possession,  less  the  $100  indorsed  upon  the 
note,  the  same  to  be  a  specific  lien  on  said  lot.  The  judg- 
ment was  reversed  by  the  General  Term,  on  questions  of  law 
—  not  of  fact.     Hddy  that,  although  the  agreement  between 
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Helm  and  defendant  being  oral,  coald  not  be  enforced  as  a 
formal,  valid,  express  trust  {DiUaye  v.  Oreenough^  45  N.  Y., 
438),  yet  as  it  did  not  appear,  and  was  not  found  that  Helms 
knew  that  the  deed  was  an  absolute  one  to  defendant,  with 
no  expression  or  declaration  of  the  trust,  there  was  a  resulting 
trust  created  in  favor  of  Hehns  {Lounshury  v.  Purdy^  18  N. 
T.,  515),  and  there  remained  an  interest  in  Helms ;  and  after 
possibility  of  performance  had  gone  by,  defendant  was  bound 
to  account  for  the  estate  and  for  any  loss  by  misfeasance  or 
neglect  {Quinn  v.  Van  Pdt,  56  N.  Y.,  417,  distinguished); 
that  the  action  was  maintainable  as  a  demand  for  an  account- 
ing in  equity,  although  no  damage  from  neglect  was  proved ; 
that  no  fraud  was  necessary  to  be  shown,  or  demand  to 
rescind  the  contract;  that  the  assignment  from  Helms  to 
plaintiff,  being  of  all  demands,  causes  of  action,  legal  or  equi- 
table, etc.,  passed  to  plaintiff  this  right  of  action  for  an 
accounting;  that  defendant,  having  received  compensation  in 
full  at  the  outset  for  all  he  had  done  and  agreed  to  do,  all  the 
benefits  which  had  or  might  have  resulted  from  the  perform- 
ance of  the  agreement  by  defendant  in  whole,  or  in  part, 
belonged  to  Helms,  without  diminution  or  abatement ;  that 
Helms  was  entitled  to  the  $600  for  the  lot  sold  by  him,  to  the 
use  and  occupation  of  i;he  premises  until  sold,  to  the  $200 
received  by  defendant  on  the  mortgage,  and  to  the  $100 
allowed  on  the  note;  and  that,  as  it  appeared  that  defendant 
might,  by  reasonable  exertions,  have  sold  the  lands  for  suffi- 
cient to  have  paid  off  the  mortgage,  leaving  a  surplus  equal 
in  amount  to  the  value  of  the  one  and  a-half  acres,  the  con- 
clusion of  the  Special  Term  allowing  plaintiff  this  item  was 
fully  sustained ;  also,  that  the  allowance  of  costs  to  defendant 
was  within  the  discretion  of  the  Special  Term. 

W,  H.  Henderson  for  the  appellant. 

Frank  W.  Stevens  for  the  respondent. 

FoLGEB,  J.,  reads  for  reversal  of  order  of  General  Term, 
and  for  affirmance  of  judgment  of  Special  Term. 

All  concur,  except  Ohubch,  Oh.  J. ;  Rapallo  and  Andrews, 
JJ.,  not  voting. 

Order  reversed,  and  judgment  accordingly. 
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Geoboe  E.  Moesb,  Administrator,  etc.,  Appellant,  v.  David 
Z.  Bbockbtt  et  al..  Administrators,  Respondents. 

The  Same,  Appellant  v.  The  Same,  Respondents. 

David  Z.  Beockett  et  al.,  Administrators,  etc..  Respondents, 
V,  Geosge  E.  Moese,  Administrator,  etc..  Appellant. 

(Argued  February  9,  1876;  decided  March  21,  1876.) 

Soott  Lord  for  the  appellant. 

Charles  Mason  for  the  respondent. 

Agree  to  affirm.     No  opinion. 
All  concur,  Milleb,  J.,  not  sitting. 
Judgment  affirmed. 


Petee  S.  Maboh  et  al.,  Respondents,  v.  The  First  National 

Bank  of  Mobile,  Appellant. 

(Argued  February  14,  1876;  decided  March  21, 1876.) 
Wm.  H.  Scott  for  the  appellant. 
S.  P.  ^ash  for  the  respondents. 

Agree  to  affirm.     No  prevailing  opinion. 

All  concur,  except  Church,  Ch.  J.,  and  Milleb,  J.,  not 
voting,  and  Allen,  J.,  dissenting.  Allen,  J.,  wrote  dis- 
senting opinion. 

Judgment  affirmed. 
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Martin  Oolb,  Keepondent,  v.  Matthew  Van  Keubbn, 

Appellant. 

(Argued  February  17,  1876;  decided  March  21, 1876.) 
iS.  Z.  Stebbins  for  the  appellant. 
William  Zounsbery  for  the  respondent. 

Agree  to  affirm.    No  opinion. 
All  concur. 
Judgment  affirmed. 


Chbistian  G.  Yoltz,  Bespondent,  v.  Abbl  I.  Blackhab, 

Appellant. 

(Argued  February  24,  1876;  decided  March  21, 1876.) 

This  action  was  brought  for  the  alleged  conversion  of  a 
certificate  of  deposit. 

Defendant,  who  was  a  dealer  in  malt,  resided  in  the  city  of 
Buffalo ;  he  had  an  office  in  the  city  of  New  York,  of  which, 
and  of  his  business  in  that  city,  plaintiff  had  charge,  he  hav- 
ing a  power  of  attorney  autliorizing  him  to  draw  checks,  etc. 
Plaintiff's  employment  by  its  terms,  expired  September  1st, 
1872.  Before  that  time  defendant  advised  him  that  he  prob- 
ably would  not  require  his  services  for  another  year,  bnt 
requested  him  to  remain  until  September  fifteenth,  to  close 
up  the  business.  On  the  fifth  of  September  plaintiff  drew 
a  check  for  $4,000  in  the  name  of  defendant,  which  he  pre- 
sented at  the  bank  where  defendant's  account  was  kept, 
receiving  therefor  a  certificate  of  deposit  in  his  own  name ; 
at  that  time  defendant  was  indebted  to  plaintiff  in  about 
$3,800.  Defendant  having  been  advised  of  this  went  to 
New  York  on  the  sixth  of  September,  demanded  the  money 
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of  plaintiff  which  lie  refused  to  deliver  up.  Defendant  then 
discharged  him  from  his  service.  Plaintiff,  without  defend- 
ant's knowledge,  took  from  the  safe  in  the  o£Sce,  an  envel- 
ope containing  the  certificate,  some  warehouse  receipts 
belonging  to  defendant  and  other  papers,  and  took  them 
away.  Defendant  on  being  informed  of  this  fact,  sent  for  a 
police  officer,  and  on  plaintiff's  return  he  was  arrested ;  the 
papers  were  taken  from  him  and  the  certificate  was  taken  by 
defendant.  The  court  below  held  that  the  certificate  was  the 
property  of  the  plaintiff,  and  gave  judgment  for  the  amount 
thereof  and  interest.  HMy  error;  that  the  money  was 
drawn  by  plaintiff  from  the  bank  without  authority  and 
wrongfully,  and  the  certificate  therefore  represented  money 
which  belonged  to  the  defendant,  and  to  which  he  was  enti- 
tled ;  that  while  the  taking  of  the  certificate  by  violence 
from  plaintiff's  possession  might  give  an  action  for  assault, 
that  act  did  not  vest  in  plaintiff  any  right  as  against  defend- 
ant to  maintain  this  action  or  to  recover  in  any  form  of  action 
the  money  specified  in  the  certificate. 

For  |3,000  of  defendant's  indebtedness  to  plaintiff,  the 
latter  held  the  promissory  note  of  the  former ;  this  was  also 
in  the  envelope  with  the  certificate.  Plaintiff  at  the  time  of 
his  arrest  in  defendant's  office,  in  the  presence  of  the  officers, 
took  the  note  from  the  envelope,  indorsed  it  as  paid  and 
passed  it  over  the  desk  to  defendant,  who  said  he  did  not 
want  it  and  laid  it  on  the  desk.  Plaintiff  requested  him  to 
pass  it  back ;  this  he  did  not  do,  but  left  it  lying  on  the  desk. 
He  did  not  refuse  to  allow  plaintiff  to  take  it,  nor  did  he  claim 
any  right  to  retain  it.  He  had,  just  previously,  denounced 
plaintiff's  act  in  drawing  the  money  as  without  authority, 
and  demanded  its  return.  The  note  remained  on  the  desk 
for  several  days  and  was  then  placed  in  the  safe  by  defend- 
ant's clerk,  who  produced  it  on  the  trial.  Held^  that  no 
inference  could  be  drawn  from  the  transaction  that  defendant 
intended  to  ratify  the  drawing  of  the  'check,  or  that  he 
accepted  and  retained  the  note  as  a  paid  instrument,  or  in 
any  way  intended  to  sanction  the  appropriation  of  the 
$4,000 ;  nor  could  it  be  regarded  as  a  consent  that  defendant 
might  retain  sufficient  of  the  money  to  pay  the  note. 
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Wm,  11.  Gumey  aud  John  T,  Hoffman  for  the  appellant. 

Aaher  P.  Nichols  for  the  respondent. 

Andbbws,  J.,  reads  for  reversal  and  new  trial. 
All  concur,  except  Chitbch,  Oh.  J.,  not  voting. 
Jndgment  reversed. 


William  Wilson,  Respondent,  v.  Thomas  Doban  et  al., 

Appellants. 

(Argued  February  24,  1876;  decided  March  21,  1876.) 

This  was  an  action  to  foreclose  a  mechanic's  lien  in  Kings 
county,  under  chapter  478,  Laws  of  1862.  Decided  on  author- 
ity of  RoUin  V.  Cross  (45  N.  Y.,  767)  and  Uackett  v.  Badeau 
(63  id.,  476). 

Justus  Palmer  for  the  appellants. 

Theo.  F,  Jackson  for  the  respondent. 

ft 
Per  Curiam  memorandum  for  affirmance. 
All  concur. 
Order  affirmed,  and  judgment  absolute  against  appellants. 


115  g^l     Anson  M.  Bakbb,  Appellant,  v.  The  Homb  Life  Insurance 

Company,  Respondent. 

(Argued  February  25,  1876;  decided  March  %\,  1876.) 

This  was  an  action  upon  a  policy  of  life  insurance.  The 
defence  was  breach  of  warranty.  By  the  terms  of  the  policy, 
the  statements  in  the  application  were  made  warranties ;  among 
other  questions  was  the  following :  "  Have  the  parents,  aunts, 
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brothers  or  sisters  of  the  party  insured,  been  afflicted  with 
insanity,  consumption,  or  with  any  pulmonary,  scrofulous  or 
other  constitutional  disease?"  Answer.  "No."  In  answer 
to  another  question  as  to  what  disease  a  deceased  brother  died 
of,  the  answer  was,  "unknown."  Plaintiff  proved  on  the 
trial  that  the  answers  were  taken  down  by  the  agent  of  the 
company,  who  filled  out  the  application ;  that  the  insured  stated 
to  the  agent  that  she  understood  that  said  brother  died  of 
consumption,  and  that  the  agent  stated  that  where  she  had  no 
knowledge,  to  answer  "  No,  none."  The  evidence  established 
that  the  mother,  one  or  more  of  the  brothers  and  one  or  more 
of  the  sisters  of  the  insured,  had  been  afflicted  with  consump- 
tion, and  with  pulmonary  and  scrofulous  diseases,  and  had 
died  from  their  effects.  The  court  nonsuited  the  plaintiff*. 
Ueld^  no  error;  that  the  facts  established,  whether  known  to 
the  applicant  or  not,  at  the  time  of  the  application,  avoided 
the  policy ;  that,  if  the  brother  named  had  been  the  only  one 
of  the  family  who  had  been  thus  afflicted,  there  might  have 
been  a  question  for  the  jury,  whether  the  fact  was  not  com- 
municated to  defendant's  agent,  in  the  answer  to  the  subsequent 
question,  in  a  way  to  qualify  the  direct  negative ;  but  that  the 
explanation  as  to  his  death,  did  not  cover  the  vice  of  the  war- 
ranty as  to  the  other  relatives  named. 

The  court  reiterated  the  rule,  that  the  policy  having  been 
issued  upon  the  condition  that  if  the  statements  should  be 
found  untrue  the  policy  would  be  void,  the  untruthfulness  of 
such  statements  avoided  the  policy,  and  it  was  immaterial 
whether  they  were  made  in  ignorance  or  fraudulently.  {First 
Nat.  Bank  v.  Ins.  Co.  of  N.  Am.^  50  N.  Y.,  46.)  Also,  that 
if  true  answers  were  given  to  the  agent  who  tilled  out  the 
application,  and  he,  for  any  reason,  modified  or  varied  them  so 
as  to  give  them  a  different  meaning,  the  defendant  would  be 
estopped,  by  the  acts  of  its  agent,  from  challenging  the 
correctness  of  the  answers  as  modified  by  him,  the  answers 
in  such  case,  although  nominally  proceeding  from  the  insured 
being  regarded  as  the  act  of  the  insurer.  That  agents,  in 
the  matter  of  the  application  and  all  they  do  before  the  policy 
is  issued,  are  the  accredited  agents  acting  within  the  apparent 
scope  of  their  authority,  and  their  acts  bind  the  insurer. 
SiCKELS.— Vol.  XIX.         82 
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{Ins.  Co.  V.  Wilkinson,  13  Wal.,  222;  Ins.  Co.  v.  Makone,21 
id.,  162;  Rowley  v.  Empire  Ins.  Co.,  36  N.  Y.,  650.) 

A.  M.  Bingham  for  the  appellant. 

A.  B.  CapweU  for  the  respondent. 

Allen,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Geobob  H.  CuM^nNS,  Plaintiff  in  Error,  v.  The  People  of 
THE  State  of  New  York,  Defendants  in  Error. 

(Submitted  March  20,  1876;  decided  March  28,  1876.) 

William  F.  Howe  for  the  plaintiff  in  error. 

Benjamin  K.  Phelps  for  the  defendants  in  error. 

Agree  to  affirm.     No  opinion. 
AH  concur. 
Judgment  affirmed. 


William  TuriB,  Plaintiff  in  Error,  v.  The  People  of  the 
State  of  New  York,  Defendants  in  Error. 

(Submitted  March  20,  1876;  decided  March  28,  1876.) 

William  F.  Howe  for  the  plaintiff  in  error. 

Benjamin  K.  Phelps  for  the  defendants  in  error. 

Agree  to  affirm.     No  opinion. 
All  concur. 
Judgment  affirmed. 
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Martin    W.  Bbett    et    ah,    Reepondents,    v.  The    Fikst 
Universalist  Sooiett  of  Bbooelyk,  Appellant. 

(Argued  February  23,  1876;  decided  March  28,  1876.) 

Decided  upon  the  facts  in  the  case. 

Jesse  0.  Smith  for  the  appellant. 

Amasa  J.  Parker  for  the  i*espondent8. 

Per  Curiam  opinion  for  affirmance. 
All  concnr. 
Judgment  affirmed. 


Chasles  G.  Roosevelt  et  al.,  Respondents,  v.  James  A. 

Roosevelt  et  al.,  Appellants. 

(Argued  March  20,  1876;  decided  March  28,  1876.) 

Rbpobted  below,  6  Hun,  31. 

Affirmed  substantially  upon  the  opinion  below. 

Oeoi^ge   O.   Dewiit    and    Charles  A,   Peabody    tor    the 
appellants. 

Edward  T.  BariUtt  and    Oeorge  R.   Yeoman    for  the 
respondents. 

Per  Curiam  opinion  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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Benjamin  Hill,  Administrator,  etc.,  Respondent,  v.  The 
New  York  Gentbal  and  Hudson  Riveb  Railroad 
Company,  Appellant. 

(Argued  March  22,  1876;  decided  April  14,  1870.) 

^.  Harris  for  the  appellant. 

J.  H.  Ma/rtindale  for  the  respondent. 

Agree  to  affirm.    No  opinion. 

All  concur,  except  Allen,  J.,  not  voting. 

Judgment  affirmed. 


Ellen  Goohlin,  Administratrix,  etc..  Appellant,  v.  The 
New  York  Central  and  Hudson  River  Railroad 
Company,  Respondent. 

(Argued  March  22, 1876;  decided  April  4,  1876.) 

John  C.  Strang  for  the  appellant. 

A.  P,  Laning  for  the  respondent. 

Agree  to  affirm.     No  opinion. 

All  concur,  except  Allen,  J.,  not  voting. 

Judgment  affirmed. 


Priscilla   Roulston,   Respondent,   v.  Roxey  E.  Roulston 

et  al..  Appellants. 

This  action  was  brought  to  have  the  purchases  of  certain 
undivided  interests  in  real  estate,  which  were  conveyed,  by 
deed,  to  David  W.  Roulston,  adjudged  to  be  in  trust  for 
plaintiff.  David  Roulston  died  intestate  in  May,  1863, 
leaving  the  plaintiff*,  his  widow  and  six  children  him  surviv- 
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Ing.  He  owned,  at  the  time  of  his  decease,  a  large  dairy 
farm,  and  the  stock  and  farming  utensils  thereon.  Of  the 
children,  two  were  minors,  and  lived  at  home.  Plaintiff  and 
one  of  the  sons,  said  David  W.  Roulston,  were  appointed 
administrators.  Plaintiff,  with  the  consent  of  the  adults, 
took  possession  of  and  managed  the  farm,  and  with  it  all 
the  personal  property.  The  two  minora  lived  with  and 
were  supported  by  her.  David  W.,.as  administrator,  adver- 
tist^d  and  sold  the  personal  property,  at  public  auction,  to 
a  person  who  bid  it  off  for,  and  subsequently  transferred  it 
to,  said  David  W.,  who  also  purchased  the  interests  of  the 
other  adult  heirs  therein.  He  letl  it  on  the  farm  in  the  posses- 
sion of  his  mother.  The  proceeds  of  the  farm  were  delivered 
to  David  W.,  who,  with  a  portion  thereof,  and  under  an 
arrangement  witli  his  mother  that  he  should  ihercwith  buy 
out  the  adult  heirs  for  the  benefit  of  his  mother,  purchased 
from  the  three  other  adult  heirs  their  interests,  but,  instead 
of  taking  the  deeds  in  the  name  of  his  mother,  he,  without 
her  knowledge,  took  title  in  his  own  name.  The  amount 
of  money  in  his  hands,  arising  from  sale  of  the  farm  pro- 
ducts, was  $4,149.78.  The  purchase-price  of  the  interests 
so  conveyed  was  $2,400.  This  was  not  discovered  until  after 
his  death.  His  children  and  widow  are  defendants.  The 
defence  was  that  the  funds  used  in  the  purchase  were  trust 
moneys  in  the  hands  of  plaintiff  and  David  W.  Roulston,  as 
administrators ;  that  such  use  of  the  money  was  a  violation 
of  the  trust,  and  that  equity  would  not  interpose  to  compel 
the  performance  of  a  corrupt  bargain,  as  between  the  two 
trustees.  Udd^  untenable,  that  plaintiff  did  not  take  pos- 
session of  the  land  as  administratrix,  but,  in  her  own  right, 
with  the  consent  of  the  adults;  and  as  guardian  in  socage 
of  the  minors,  she  had  the  right  to  possess  and  manage 
their  real  estate,  subject  to  a  liability  to  account  to  them  for 
the  proceeds :  that,  by  virtue  of  her  right  of  dower,  she 
was  entitled  to  one-third  of  the  proceeds ;  and,  by  virtue  of 
the  purchases,  she  became  entitled  to  one-third  more.  That 
so  far  as  David  W.  was  concerned,  he  could  not  dispute  her 
right  to  the  proceeds,  as  he  had  received  it  as  her  money, 
and  had  agreed  to  use  it  in  the  purchase ;  also  that  she  was 
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not  a  trustee  for  the  value  of  the  use  of  the  personal  property, 
and  David  W.  or  defendants  could  not  object  that  the  pro- 
ceeds thereof  were  not  hers,  he  having  assented  to  the  use ; 
that  the  sale  and  purchase  by  him  was  valid  as  to  all  except 
the  minors,  and  as  to  them  not  void,  but  voidable.  {Boerum 
V.  Schenckj  41  N.  Y.,  182;  Roderick  v.  Atkinay  3  id.,  93 ; 
Alcott  v.  T.  R.  R.  Co.,  27  id.,  546  ;  Forbes  v.  Halsey,  26  id., 
63),  and  it  did  not  appear  they  had  repudiated  it.  But 
that,  in  any  view  of  the  case,  it  did  not  appear  that  the  money 
used  in  the  purchase  was  more  than  plaintiff  was  entitled 
to  out  of  the  proceeds  of  the  use  of  the  property,  real  and 
personal.  That,  therefore,  there  was  a  resulting  trust,  under 
the  statute  of  uses  and  trusts  (1  R.  S.,  728,  §§  51,  63)  in 
plaintiff's  favor,  enforceable  in  equity.  {Lounaherry  v.  Purdy, 
18  N.  Y.,  515;   Foot  v.  Bryant,  47  id.,  544.) 

Evidence,  on  the  part  of  the  plaintiffs,  was  received,  under 
objection  and  exception,  that  the  grantors  in  the  deeds  did  not 
read  or  hear  them  read  and  did  not  know  that  David  W. 
was  grantee  therein ;  also  that  plaintiff  negotiated  the  pur- 
chase. Held,  no  error ;  as  it  tended  to  show  that  the  pur- 
chases were  intended  for  plaintiff's  benefit,  and  that  David 
W.  took  the  deeds  in  his  own  name,  in  violation  of  his 
duty.  Also,  field,  that  it  was  proper  to  show,  as  part  of  the 
res  gestcB,  statements  of  the  grantors  during  the  negotiations 
for  the  purchase,  that  they  would  not  sell  for  so  low  a  price 
to  any  one  but  their  mother. 

Edward  C.  James  for  the  appellants. 

Leslie  W.  Russell  for  the  respondent. 

Eabl,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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Ami  Db  Witt  Mitohell,  Administrator,  etc.,  Appellant,  v. 
Thb  Nbw  York  Obntbal  and  Hitoson  River  Railroad 
CoMPANr,  Respondent. 

(Argued  March  24,  1876  ;  decided  AprU  4,  1876.) 

This  action  was  brought  to  recover  damages  for  the  alleged 
negligent  killing  of  plaintiff's  intestate. 

The  deceased  was  walking  northerly  on  the  east  sidewalk  of 
Broadway,  the  main  street  of  the  village  of  Oreenbush  ;  the 
defendant's  road  passed  northerly  at  some  distance  east  of 
the  street.  When  plaintiff  came  to  a  certain  street,  crossing 
Broadway,  she  found  some  box  cars  standing  there  upon  a 
railroad  track,  partly  crossing  the  street,  and  obstructing  her 
view  of  the  railroad  tracks  toward  the  north  and  east ;  about 
this  time  an  engine,  with  five  box  cars,  was  coming  from  the 
south  upon  the  westerly  one  of  the  main  tracks  of  the  defend- 
ant's road.  About  300  feet  south-easterly  of  Broadway  there 
was  a  switch,  and  there  that  train  made  a  running  switch  — 
the  engine  passing  on  and  the  cars  running  off  upon  another 
track.  As  deceased  passed  the  box  cars,  which  were  standing 
still,  partly  across  the  street,  she  emerged  into  a  clear  space  of 
six  feet  before  she  came  to  another  track.  She  passed  over  that 
track  into  a  space  of  twenty  feet,  between  the  second  and 
third  tracks,  and  as  she  stepped  upon  the  third  track  she  was 
struck  by  the  engine  and  killed.  The  cars  switched  off, 
passed  northwestly  on  the  second  track,  after  the  deceased 
had  passed  that  track,  and,  probably  after  she  was  struck  by 
the  engine.  The  engine,  in  order  that  the  running  switch 
could  be  made,  moved  at  a  greater  rate  of  speed  than  the 
cars  detached  from  it.  There  was  nothing  to  obstruct  her 
view  of  the  second  and  third  track  after  she  passed  the  first ; 
there  appeared  to  have  been  nothing  to  distract  her  attention. 
As  she  stepped  upon  the  third  track  she  was  struck  by  the 
engine  and  killed.     Plaintiff  was  nonsuited  on  the  trial. 

Held^  no  error ;  that  it  was  clear  from  the  circumstances 
that  if  the  deceased  had  used  her  senses  of  sight  and  hearing 
she  must  have  seen  the  engine  in  time  to  have  avoided  the 
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collision,  and  that  bat  for  her  carelessnesB  no  accident  woald 
have  happened. 

The  court  cite  Johnson  v.  Hudson  River  RaUroad  Com- 
pany (20  N.  Y.,  65) ;  Reynolds  v.  New  York  Central  and 
Hudson  River  Railroad  Company  (58  id.,  248)  ;  Davis  v. 
New  York  Central  and  Hudson  River  Railroad  Company 
(47  id.,  400)  ;  Wilcox  v.  Rome^  Waiertown  and  Ogdenshurgh 
Railroad  Company  (39  id.,  358). 

Amxtsa  J.  Parker  for  the  appellant. 

Ezek  Cowen  for  the  respondent. 

Earl,  J.,  reads  for  affirmance. 

All  concur,  except  Allen,  J.,  not  voting. 

Judgment  affirmed. 


The  People    ex   rel.   James    McKown,    Eespondents,   v. 
Andrew  H.  Green,  Comptroller,  etc.,  Appellant. 

(Argued  March  28, 1876 ;  decided  April  4,  1876.) 

T.  B,  Clarkson  for  the  appellant 

James  A,  Deering  for  the  respondents. 

Agree  to  affirm.     No  opinion. 
All  concur. 
Judgment  affirmed. 


The  People  ex  rel.  The  Female  Academy  op  the  Saored 
Heart,  Eespondents,  v.  The  Commissioners  of  Taxes  and 
Assessments  for  the  City  and  County  of  New  Fork, 
Appellants. 

(Argued  March  28,  1876  ;  decided  April  4,  1876.) 
Reported  below,  6  Hun,  109. 
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Hugh  L.  Ccle  for  the  appellants. 

Cha/rles  E.  MiUer  for  the  respondents. 

Agree  to  affirm.    No  opinion. 
All  concar. 
Judgment  affirmed. 


SoLOMOH  SnisoK,  Executor,  etc.,  Bespondent,  v.  LuonvA  0. 

Satterlbb  et  al.,  Appellants. 

Thb  Samb,  Bespondent,  v.  Addba  E.  Simonsok,  Appellant. 

Where  the  owner  of  a  mortgage  has  pledged  the  same  as  collateral 
security  for  a  debt  less  than  the  face  of  the  mortgage,  he  has  an  interest 
in  the  same  which  entitles  him  to  bring  an  action  for  the  foreclosure  of 
the  mortgage.  In  such  action  the  pledgee  is  a  necessary  party,  but 
it  is  immaterial  whether,  as  far  as  the  mortgagor  or  other  parties  in 
interest  are  concerned,  he  is  made  a  plaintiff  or  defendant 

It  is  within  the  discretion  of  the  court  of  original  jurisdiction  whether, 
upon  overruling  a  demurrer  by  defendant,  he  shall  be  allowed  to  answer 
over. 

(Argued  March  29, 1876  ;  decided  April  4,  1876.) 

This  was  an  action  to  foreclose  a  mortgage  executed  by  the 
defendants  Satterlee  to  plaintiffs'  testator.  (Beported  below, 
6  Hun,  305.)  The  mortgage  was  assigned  by  said  testator  to 
defendant  Martling  to  secure  the  payment  of  $1,000 ;  the 
mortgage  itself  was  for  $4,000.  The  complaint  set  forth  the 
assignment,  alleged  that  the  debt  to  secure  which  the  mort- 
gage was  pledged  has  not  been  paid,  and  prayed  that  out  of 
the  proceeds  of  the  sale  the  amount  due  thereon  should  first 
be  paid.  The  defendants  Satterlee  demurred  to  the  complaint 
on  the  grounds :  First.  Want  of  capacity  in  plaintiff  to  sue. 
Second.  That  defendant  Martling  should  have  been  made 
plaintiff  instead  of  defendant.  Third.  Want  of  facts  suffi- 
cient to  constitute  a  cause  of  action. 
SiGKELS. — Vol.  XIX.        83 


658  MEMORANDA  OF 

The  demurrer  was  overruled,  and  judgment  absolute,  as 
upon  default,  ordered  against  said  defendants.  Hdd^  no 
error.  The  court  stating  the  rule  as  above,  and  citing  Whit- 
ney V.  MoKinney  (7  J.  Oh.,  144) ;  Johnson  v.  Hart  (3  J.  Gas., 
322) ;  mrton  v.  Warner  (3  Edw.  Ch.,  106). 

The  other  appeal  presented  simply  questions  of  fisu^t,  as  to 
which  it  was  held  that  there  was  evidence  sufficient  to  sustain 
the  ruling  below. 

A.  Prentice  for  the  appellants  Satterlee. 

George  W.  Stevens  for  the  appellant  Simonson. 

S.  F.  Raweon  for  the  respondent. 

Per  Curiam  opinion  for  afiSrmance. 
All  concur. 
Judgment  afiirmed. 


Phinbas  W.  Spbagtjb,  Respondent,  v.  The  Western  Union 

Teleobaph  Company,  Appellant. 

(Argued  April  4,  1876;  decided  April  11,  1876.) 

This  was  a  motion  to  dismiss  an  appeal  on  the  ground  that 
the  case  was  not  appealable  under  the  amendment  of  1874  to 
section  11  of  the  Code  (chap.  322  Laws  of  1874) ;  and  that 
no  order  had  been  obtained,  as  there  required,  authorizing  the 
appeal.  The  judgment  was  less  than  $500.  An  order  was 
granted  by  a  General  Term  succeeding  the  one  that  decided 
the  appeal.  It  was  objected  that  under  the  words  of  said 
section,  requiring  the  order  to  be  of  "the  General  Term 
from  whose  decision  or  determination  such  an  appeal  shall  be 
taken,"  no  General  Term  save  the  one  deciding  the  appeal 
could  make  the  order.     Hdd^  untenable. 
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EdADard  D.  McCarthy  for  the  motion. 

George  W,  Soren  opposed. 

Agree  to  deny  motion.     No  opinion. 
All  concur. 
Motion  denied. 


Bahb  Jaoobowsky,  Plaintiff  in  Error,  v.  The  People  or  the 
State  of  New  York,  Defendants  in  Error. 

(Submitted  March  80,  1876  ;  decided  April  11,  1876.) 

Repobted  below,  6  Hun,  524. 

Wm.  F.  Howe  for  the  plaintiff  in  error. 

B&nj,  K.  Phelps  for  the  defendants  in  error. 

Agree  to  affirm  on  opinion  of  Daniels,  J.,  in  court  below. 
All  concur. 
Judgment  affirmed. 


Chables  Shultz,  Respondent,  v.  Clarissa  L.  Crane,  Exec- 
utrix, etc.,  et  al..  Appellants. 

(Argued  March  80,  1876  ;  decided  April  11,  1876.) 
Reported  below,  6  Hun,  236. 
T.  H.  BcMwin  for  the  appellants. 

I 

Oeo.   W.  Carpenter  for  the  respondent. 

Agree  to  affirm.    No  opinion. 
All  concur. 
Judgment  affirmed. 
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Louisa  Sims,  Eespondent,  v.  Henry  B.  Bbown,  Appellant. 

(Argued  March  81,  1876 ;  decided  April  11,  1876.) 

N'.  Morsy  for  the  appellant. 

JE.  Thayer  for  the  respondent. 

Agree  to  affirm  order  and  for  judgment  absolate  against 
defendant. 
All  concur. 
Order  affirmed  and  judgment  accordingly. 


William  Eidd  et  al..  Appellants,    v.  Mahala  D.  Bottom, 

impleaded,  etc.,  Eespondent. 

(Submitted  March  31,  1876  ;  decided  April  11,  1876.) 

W,  C,  EowUy  for  the  appellants. 

George  F.  Danforih  for  the  respondent. 

Agree  to  affirm  on  opinion  of  referee. 
All  concur. 
Judgment  affirmed. 


Edwakd  W.  Vanderbilt,  Administrator,  etc.,  et  al.,  Appel 
lants,  V.  Margaret  E.  Armstrong,  et  al.,  Kespundents. 

(Argued  March  31,  1876  ;  decided  April  11, 1876.) 

Ric/iard  H.  Huntley  for  the  appellants. 

D,  T,  McMahon  for  the  respondents. 

Agree  to  dismiss  appeal.     No  opinion. 
All  concur. 
Appeal  dismissed. 
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Thb  People  ex  rel.   Luot  S.   Devklin,    Bespondents,  -v. 
Thomas  6.  Astbn  et  al.,  Assessors,  etc.,  Appellants. 

(Argued  April  4,  1876;  decided  April  11, 1876.) 

> 

Repobted  below,  4  Hun,  461. 

W.  C,  Whitney  for  the  appellants. 

ChiM.  E,  Miller  for  the  respondents. 

Agree  to  affirm  on  opinion  of  General  Term. 
All  concur. 
Order  affirmed. 


Edgab  M.  Birds  all,   Appellant,   v.   Charles   Stbobbidge, 

Respondent. 

(Argued  April  4,  1876;  decided  April  11, 1876. 

Brown  cfe  Wood  for  the  appellant. 

D.  Morris  for  the  respondent. 

Agree  to  dismiss  appeal.     No  opinion. 
All  concur. 
Appeal  dismissed. 
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T^E  People  ex  rel.  Ellen  M.  Yelveeton,  Respondents,  v. 
Andbbw  H.  Gbeen  et  al.,  Appellants. 

The  People  ex  rel.  Thomas  Tone,  Respondents,  v.  The 

Same,  Appellants. 

The  People  ex  rel.  Edward  Colegrove,  Respondents,  v.  The 

Same,  Appellants. 
The  People  ex  rel.  Eliza  Davies,  Respondents,  v.  The  Same, 

Appellants. 

(Argiied  April  4^  1876;  decided  April  11,  1876.) 

These  cases  presented  the  same  questions,  and  were  argued 
and  decided  with  People  ex  rel,  Tytler  v.  Green^  cmtep.  606. 


In  the  Mattee  of  the  Application  of  the  Prospect  Park 
AND  Coney  Island  Railroad  Company  to  acquire  Lands. 

(Argued  April  4,  1876;  decided  April  11,  1876.) 

H.  B.  Evhhao'd  for  the  appellant. 

John  H.  Bergen  for  the  respondent. 

Agree  to  affirm.     No  opinion. 
All  concur. 
Order  affirmed. 
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ACCOUNTING. 

—  WTiencbctummadntainablefory 
under  resttUing  trust. 
See  Helms  v.  GoodwiU,  (Mem.)  643 


ACQUIESCENCE. 

In  location  of  hounda/ry  Une, 

teJiat  sufficient  evidence  of. 
See  BoimDAKiES,  8. 


ACTS  OP  CONGRESS. 

Naiiondl  banking  act. 

See  Baitkb  Ain>  Banking,  1. 

14  U.  S.  Stat  at  Large,  806. 

See  Rbmoyal  of  Causes,  1. 


ADULTERY. 

When  it  does  not  deprioe  totfe 

of  dower  right. 
See  DowsR,  1. 


AFFIDAVITS. 

Presented  to  assessors  in  sup- 
port of  claim  to  reduce  assessmenty 
requisites  of  . 

See  Assessment  and  Taxation,  9. 


AGREEMENT. 

See  CONTRAOTS. 


ALIENS. 

A  devise  to  alien  trustees  of  lands 
held  by  an  alien  under  the  act  of 
1798,  *^to  enable  cdiens  to  purchase 


and  hold  real  estate  within  this 
State,''  etc.  (chap.  72,  Laws  of 
1798),  is  valid.    Bateard  v.  Moot, 

262 


APPEAL. 

1.  Where  a  respondent  seeks  to  re- 
strict the  general  right  to  appeal 
to  this  court  by  applying  the  limi- 
tation prescribed  by  the  amend- 
ment of  1874  to  section  11  of  the 
Code  (chap.  822,  Laws  of  1874), 
it  is  for  him  to  show  that  the 
subject-matter  of  the  controversy 
does  not  exceed  $500.  People  y, 
Horton.  58 

2.  This  action  was  brought  to  re- 
strain the  carrying  on  of  a  busi- 
ness ;  no  sum  of  monev  was  de- 
manded in  the  complaint,  nor 
was  the  value  of  the  business 
stated  in  the  pleadings;  judgment 
was  given  for  the  defendant  The 
testimony  showed  the  yearly  value 
of  the  business  to  be  more  than 
$600.  Heldy  that  plaintifts  were 
entitled  to  appeal  to  this  court  Id, 

8.  In  an  action  upon  a  policy  of  life 
insurance  the  defence  was  the 
falsity  of  various  answers  to  ques- 
tions in  the  application  which 
were,  by  the  terms  of  the  policy, 
made  warranties.  After  the  de- 
fendant's counsel  had,  upon  the 
trial,  specified  certain  answers 
which  he  claimed  to  be  false,  on 
motion  to  dismiss,  in  exceptions 
to  the  submission  of  questions  to 
the  jury  and  in  requests  to  charge, 
he  requested  the  court  to  charge 
that  upon  the  policy  and  the  evi- 
dence the  plaintiff  could  not  re- 
cover any  thing  beyond  the 
amount  of  the  last  premium. 
Heldy  that  the  general  objection 
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did  not  entitle  defendant  to  raise 
on  appeal  pointe  as  to  the  falsitv 
of  answers  which  were  not  speci- 
fied, and  as  to  which  no  question 
of  law  was  raised  and  passed 
upon  on  the  trial.  Boos  v.  W.  M. 
JL  I'M.  Oo,  236 

4.  A  General  Term  has  no  power  to 
review  a  case  upon  the  facts  on 
appeal  from  the  judgment  where 
the  trial  was  by  jur^;  the  only 
mode  in  which  the  mcts  can  be 
brought  before  it  for  review  is  by 
appeal  from  order  of  Special  Term 
or  Circuit  granting  or  refusing  a 
new  trial.  id, 

5.  In  an  action  to  recover  damages 
for  breach  of  contract,  where 
plaintiff  has  recovered  judgment 
allowing  one  item  of  damage 
claimed  and  rejecting  another,  he 
cannot  retain  the  amount  allowed 
and  ask  upon  appeal  for  a  re-trial 
as  to  the  item  rejected;  if  a  rever- 
sal and  new  trial  is  granted,  it 
must  be  of  the  entire  judgment 
and  claim.  WoMenMfM  v.  TF. 
F.  M.  Co.  272 

6.  This  court  has  not  authority  upon 
affirmance  of  an  order  denying  an 
application  to  vacate  an  assess- 
ment, to  allow  the  petitioner  a  re- 
hearing in  the  court  below,  or  to 
authorize  him  to  renew  his  appli- 
cation upon  further  proof;  it  can 
simply  so  frame  its  judgment  that 
it  shall  not  be  an  obstacle  to  the 
petitioner  obtaining  relief  in  the 
proper  form,  i.  e.j  tiiat  the  affirm- 
ance be  without  prejudice  to  an 
application  to  the  court  below  for 
relief.    In  re  Ingraham.  810 

7.  A  refusal  of  a  referee  to  pass 
upon  an  objection  to  evidence  at 
the  time  it  is  offered  and  the  re- 
ceipt thereof,  with  a  reservation 
of  the  question  as  to  its  admissi- 
bility until,  the  close  of  the  case, 
is  improper,  but  is  not  neces- 
sarily fatal  to  the  judgment 
(Church,  Ch.  J.,  Allen  and  Fol- 
OER,  JJ..  dissenting.)  Lathrop  v. 
BramhalL  865 

8.  Such  a  reservation  is  to  be  con- 
sidered upon  appeal  the  same  as 
if  the  objection  had  been  over- 
ruled  and   an   exception  taken, 


and  if  the  evidence  were  proper 
or  could  not  have  affected  the 
rights  of  the  objecting  party  in- 
juriously, the  reservation  is  not 
ground  for  reversal.  (Church, 
Ch.  J.,  Allen  and  Folger,  JJ., 
dissenting.)  Id, 

9.  An  order  quashing  a  writ  of 
habeas  corpus  can  only  be  reviewed 
upon  appeal.  A  writ  of  error  will 
not  lie  m  such  case.  People  ex  rel. 
V.  Conner.  481 

10.  As  to  whether  an  order  denying 
a  motion  to  set  off  one  judgment 
against  another  is  reviewable  here, 
qvcBre.    Swfft  v.  ProtUy.  545 

11.  Where,  upon  motion  to  punish 
a  party  for  contempt  in  violating 
an  injunction,  there  is  le^l  evi- 
dence sufficient  to  call  for  the 
exercise  of  the  judgment  and  dis- 
cretion of  the  court,  its  decision 
is  not  reviewable  here.  Mayor, 
etc.,  V.  J\r.  T.  and  8.  I.  F.  Co.   623 

12.  It  is  within  the  discretion  of  the 
court  of  original  jurisdiction 
whether,  upon  overruling  a  de- 
murrer by  defendant,  he  shall  be 
allowed  to  answer  over.  Simeon 
V.  8att&rlee.  657 

Bhror  inform  of  judgment  not 

renewable  on,  Imt  to  be  corrected  by 
motion. 

See  Ejectment,  14. 

JBtfeei  of  release  of  sureties  in 

undertaking  on,  as  to  purchaser  of 
premises  incumbered  by  the  judgment 
appealed  from. 

See  Judgment,  8. 

Order  vacating  order  eenfirm- 

ing  report  of  raUroad  commissioner 
not  revieu)able  here. 

See  Motions  and  Orders.  2 

Order  requiring  examination 

of  party  brfore  trial  not  revieuHible 
»n  Ais  court. 

See  Partieb,  6. 

JSxtra  aUouMnce  not  review- 

able. 

See  Comins  v.  Bd.  Suprs.    (MenL) 

626 

Order  rtfusing  to  punish  for 

contempt  and  of  rtferenee,  when  not 
remetjoable  here. 

See  Sutton  v.  Davis.    (Mem.)    633 
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ASSESSMENT  AND  TAXATION. 

1.  The  legislature  has  not  power  to 
authorize  a  municipal  corporation 
to  issue  its  obligations  for  the  pur- 
pose of  raising  money  wherewith 
to  pay  a  subscription  of  said  cor- 
poration to  the  capital  stock  of 
a  private  corporation,  and  to  pro- 
vide for  the  payment  of  such  obli- 
gations by  taxation;  it  has  not 
power  to  tax  for  private  purposes 
solely.     Weimntr  v.  VHia^e  of  D. 

01 

2.  The  legislative  power  ot  taxation, 
at  least  as  regards  the  purposes 
for  which  it  is  to  be  exercised,  is  not 
without  limit,  and  it  is  within  the 
province  of  the  courts  to  examine 
and  to  determine  whether,  in  a 
particular  case,  the  extreme  bound- 
ary of  legislative  power  has  been 
reached  and  passed;  it  must  be 
made  quite  clear,  however,  that 
the  legislature  has  erred  before  the 
court  can  interfere  with  its  action. 

Id, 


8.  In  proceedings  to  vacate  an  assess- 
ment for  constructing  a  sewer  in 
Ninety-first  street,  New  York,  it 
appeared  that  the  petitioner  being 
the  owner  of  lands  between  Nine- 
tieth and  Ninety-second  streets, 
conveyed  a  portion  thereof  bound- 
ed **  north-easterly  by  the  center 
line  of  Ninety-first  street,"  subject 
to  a  right  of  way  over  the  portion 
of  said  street  so  conveyed.  The 
assessment  was  claimed  to  be  in- 
valid, because  the  corporation  had 
not  acquired  title  to  the  land  of 
said  street.  RM^  untenable;  that 
it  was  not  to  be  assumed,  in  the 
absence  of  proof,  that  the  sewer 
was  laid  upon  the  petitioner's  half 
of  the  street,  or  in  the  center 
thereof,  and  that  a  party,  to  avail 
himself  of  such  an  objection,  must 
show  affirmatively  that  his  rights 
have  been  invaded;  that  as  to  the 
other  half  of  the  street,  a  permis- 
sion from  the  owners  would  be 
sufficient  to  authorize  the  con- 
struction of  the  sewer,  and  it  not 
appearing  that  any  such  permis- 
sion was  not  given,  or  that  the 
owners  objected,  the  legal  pre- 
sumption was  that  permission  was 
given;  but  that, if  no  consent  was 
given,  it  was  not  a  valid  ground  of 
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objection  that  a  trespass  had  been 
committed  upon  the  lands  of  an- 
other.   In  re  Ingraham.  810 

4.  Also,  Jield^  that  it  was  not  unlaw- 
ful to  include  in  one  contract  the 
construction  of  two  sewers  discon- 
nected with  each  other,  but  to  be 
built  in  accordance  with  the  plan 
adopted  for  sewerage  in  the  dis- 
trict; and  that  it  was  proper  to 
assess  the  expense  thereof  in  one 
assessment.  Id. 

5.  This  court  has  not  authority  upon 
affii-mance  of  an  order  denying  an 
application  to  vacate  an  assess- 
ment, to  allow  the  petitioner  a  re- 
hearing in  the  court  below,  or  to 
authonze  him  to  renew  his  appli- 
cation upon  further  proof;  it  can 
simplv  so  frame  its  judgment  that 
it  shall  not  be  an  obstacle  to  the 
petitioner  obtaining  relief  in  the 
proper  form,  i,  «.,  that  the  affirm- 
ance be  without  prejudice  to  an 
application  to  the  court  below 
for  relief.  Id. 


6.  As  to  whether,  under  the  statutes 
of  this  State,  there  is  any  other 
method  of  taxation  of  a  corpora- 
tion than  by  assessing  its  capital 
stock  at  its  actual  value,  without 
regard  to  the  situs  of  the  property, 
qucsre.  People  ex  rel.  P.  M.  8.  Co. 
V.  Gomrs.  Taxes.  641 


7.  Assuming  that  the  personal  prop- 
erty of  a  corporation  located  out- 
side of  the  State  is  in  any  event 
entitled  to  exemption  from  taxa- 
tion, a  temporary  absence  is  not 
sufficient  to  create  the  exemption; 
but  the  change  of  location  must  be 
permanent,  positive  and  une- 
quivocaL  Id. 

8.  The  fact  that  a  steamship  com- 
pany, located  for  the  purposes  of 
taxation  within  this  State,  has 
invested  a  portion  of  its  assets 
in  steamships  owned  bv  and  being 
built  for  it  outside  of  the  State, 
does  not  exempt  it  from  taxation 
upon  such  vessels.  Id. 

9.  In  an  affidavit  presented  ta  the 
commissioners  of  taxes  and  assess- 
ment for  the  city  and  county  of 
New  York,  for  the  purpose  of 
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claiming  exemption  from  taxation 
upon  vessels  so  being  constructed, 
the  value  of  the  vessels  was  not 
shown,  but  simply  the  amounts 
paid  upon  account  thereof  to  the 
contractors.  Held,  that  the  affi- 
davit was  fatally  defective;  that, 
if  entitled  to  an  exemption,  the 
actual  value  should  have  been 
shown  affirmatively  and  clearly. 

Id, 

10.  The  provision  of  the  act  of  1852, 
**  to  make  permanent  the  grade  of 
the  streets  and  avenues  of  the  city 
of  New  York  "  (§  8,  chap.  52,  Laws 
of  1852),  requiring  an  assessment 
of  damages  to  the  owners  of  lots 
fronting  on  a  street  or  avenue  in 
said  city,  in  all  cases  where  the 

grade  thereof  shall  be  changed, 
as  not  been  repealed  by  subse- 
(juent  le^lation;  it  is  applicable, 
irrespective  of  the  authonty  chang- 
ing the  grade;,  and  therefore  such 
owners  are  entitled  to  damages  for 
a  change  of  grade  made  by  the 
commissioners  of  the  Central  park. 
People  ex  rd,  Tytler\.  Oreen,   606 


ASSIGNMENT. 

1.  A  promise  made  bv  one  person 
for  a  valuable  consideration,  paid 
by  another,  to  pay  the  debts  of  the 
latter,  is  in  le^  effect  a  promise 
to  pay  creditors  who  are  such  at 
the  time  the  promise  is  made. 
They  acquire  fliereby  additional 
security  for  the  payment  of  their 
debts,  which  will  pass  as  an  inci- 
dent on  assignment  of  one  of  the 
debts  secured,  but  the  assignee 
takes  it  by  a  derivative  title  from 
the  assignor,  and  no  direct  con- 
tract is  created  by  the  assignment 
between  him  and  the  promisor. 
Barhw  v.  Myers,  41 

2.  It  is  immaterial  that  the  debts  are 
upon  negotiable  instruments  not 
due.  In  the  absence  of  special 
words  indicating  such  an  intent, 
the  promise  is  not  to  the  persons 
holding  the  instruments  at  their 
maturity;  and  the  interest  of  the 
assignee  in  the  promise  is  subject 
to  any  equities  on  the  part  of  the 
promisor  existing  against  the  debt 
while  in  the  hanas  of  the  assignor. 

Id. 


8.  Where,  therefore,  defendant,  in 
consideration  of  the  transfer  to 
her  of  the  property  of  the  firm  of 
R.  &  W.,  promised  to  pay  the 
debts  of  the  finn,  among  which 
were  certain  promissory  notes 
not  due,  then  held  by  N.  K.,  who 
before  maturity  assigned  them  to 
plaintiff,  in  an  action  upon  the 
promise,  held,  that  defendant  could 
set  off  a  claim  held  by  her  against 
N.R  Id, 

4.  It  is  the  duty  of  an  assignee  of  a 
non-negotiable  chose  in  action,  in 
order  to  protect  himself  against  a 
payment  by  the  debtor  to  the 
original  creditor,  to  notify  the 
former  of  the  assignment;  and  in 
an  action  upon  the  demand  where 
such  a  payment  is  established,  the 
burden  of  proving  notice  prior  to 
payment  is  upon  the  plaintiff. 
Heermana  v.  EUMoarth,  159 

5.  One  F.  transferred  to  plaintiff  by 
deed  in  trust,  among  other  things, 
a  demand  against  defendant  n)r 
money  loaned.  F.  subsequently 
brought  suit  against  plaintiff  to 
set  aside  the  trust,  in  which  action 
defendant  was  sworn  as  a  witness. 
Plaintiff  succeeded  in  the  liti^- 
tion.  In  an  action  upon  the  claim 
defendant  proved  payment  to  F. 
Plaintiff  requested  tne  court  to 
charge  that  the  pendency  of  said 
action  broug^ht  by  F.  was  con- 
structive notice  to  defendant  of 
the  existence  of  the  trust  deed. 
The  court  refused  so  to  charge. 
Hdd,  no  error;  that  whether  de- 
fendant had  notice  of  the  char- 
acter of  the  action  sufficient  to 
put  him  upon  inquiry  was  a  ques- 
tion of  fact  for  the  jury.  Id, 

6.  One  who  purchases  the  interest 
of  a  partner  in  a  firm  acquires 
simply  a  right  to  an  accounting 
in  respect  to  the  partnership 
effects  and  to  a  share  of  the  sur- 
plus remaining  after  payment  of 
the  partnership  debts,  deducting 
any  balance  that  may  be  due  from 
the  vendor  to  his  copartners  upon 
an  accounting.    Moras  v.  Qleoion. 

204 

7.  An  assignee  of  a  mortgage  takes 
it  not  only  subject  to  all  the 
equities  existing  between  the  par- 
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ties  to  the  iDgtmment,  but  to  the 
equities  which  third  persons  could 
enforce  against  the  assignor. 
Oreene  y.  Warniek.  220 

8.  The  only  effect  of  recording  the 
assignment  of  a  mortgage,  is  to 
protect  the  assignee  from  a  sub- 
sequent sale  of  the  same  mortgage ; 
if  the  assignment  be  not  recorded, 
it  is  void  as  aeainst  a  subsequent 
purchaser  of  the  same  mortgage. 

0.  B.  executed  at  the  same  time  two 
mortgages  on  certain  real  estate, 
one  to  M.  G.,  and  one  to  D.,  which 
it  was  understood  were  to  be 
equal  liens  and  to  be  recorded  at 
the  same  time.  M.  G.'s  mortgage 
was  first  recorded,  and  after  D/s 
mortgage  was  recorded,  was  as- 
signed to  E.  G.,  and  by  him  as- 
signed to  W.,  both  bein^  bona  fide 
purchasers  for  value,  without  no- 
tice of  the  circumstances.  Held, 
that  W.  took  his  assignment,  sub^ 
ject  to  all  the  equities  as  between 
M.  G.  and  D.,  and  could  claim  no 
priority  of  lien  because  of  his 
mortgage  being  first  recorded; 
that  aL  G.  was  not  a  subsequent 
purchaser  within  the  recording 
act,  and  even  if  W.  could,  by 
virtue  of  his  assignment,  be  re- 
garded as  a  subsequent  purchaser 
of  some  interest  in  the  real  estate, 
he  could  claim  no  preference  un- 
der the  statute,  as  D.'s  mortage 
was  recorded  before  the  assign- 
ments. Id 

10.  The  right  of  a  borrower  to  re- 
cover the  excessive  interest  upon 
a  usurious  loan  is  assignable,  and 
upon  execution  of  an  assignment 
in  bankruptcy  by  the  borrower 
vests  in  the  assignee.  Whedoek  v. 
Lee,  242 

Cf    note    when     transacUan 

amounts  to  payment  instead. 

See  Bills  and  Notes. 

Sufficiency  of,  to  transfer  cause 

of  action  for  accounting. 

See  Hams  v.  GoodufUL  (Mem.)  642 


ASSIGNMENT    FOR    BENEFIT 
OF  CREDITORS. 

WJien   assignee   «f  inaolv&nt 


Jtrmpnfper  party  to  action  by  oredi- 
tor. 
See  VkRTJnsasEOF,  1. 


ATTORNEY-GENERAL. 


Action  by,  in 

when  not  maintainable. 
See  NuiSAHGs,  8. 


of  people. 


AWARD. 

By  canal  appraisers,  action  to 

net  aside  when  improper. 
See  Canals,  1,  2. 


BA.NKS  AND  BANKING. 

1.  The  penalty  recoverable  from  a 
national  bank  under  the  act  of 
congress  (U.  S.  R  S.,  §5198), 
where  a  greater  rate  of  interest 
than  is  allowed  by  law  has  been 
actually  paid  to  and  received  by 
it,  is  twice  the  amount  of  the  in- 
terest paid  in  excess  of  the  legal 
rate,  not  twice  the  amount  of  the 
entire  interest.  Jlintermister  v. 
First  Nat.  Bank,  212 

2.  The  forfeiture  of  the  entire  inter- 
est where  more  than  lawful  interest 
is  received  or  reserved,  attaches, 
and  IB  enforceable  only  in  actions 
brought  to  enforce  the  usurious 
contract.  Id, 

8.  The  party  entitled  to  maintain 
the  action  is  entitled  to  recover 
twice  the  amount  he  has  paid  for 
usury  within  two  years  prior  to 
the  commencement  of  the  action, 
whether  the  amount  was  paid  in 
one  or  several  payments.  Id 

4.  It  seems,  that  as  the  provision  of 
the  act  of  the  legislature  of  this 
State  of  1870  (chap.  168,  Laws  of 
1870),  amending  the  banking  law 
of  the  State,  was  intended  to  put 
State  banks  upon  an  equality  with 
national  bankis  in  respect  to  inter- 
est on  loans  and  the  penalties  for 
taking  usurious  interest,  it  should 
receive  the  same  interpretation  as 
the  act  of  congress;  and  as  an  in- 
terpretation hiuB  been  given  to  the 
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act  of  ooDgress  by  the  United 
States  Supreme  Court  {F.  and  M. 
N.  Bk,  Y.  Deering,  1  Otto,  29),  the 
same  interpretation  will  be  applied 
to  the  State  law.  A  debt,  there- 
fore, contracted,  or  obligation 
given  for  a  usurious  loan  made  by 
a  State  or  national  bank  is  not 
void,  but  the  forfeiture  is  limited 
to  the  interest.  Id. 


BANKRUPTCY. 

1.  The  right  of  a  borrower  to  recover 
the  excessive  interest  upon  a  usu- 
rious loan  is  assignable,  and  upon 
execution  of  an  assignment  in 
bankruptcy  by  the  borrower  vests 
in  the  assignee.     Whedock  v.  Lee. 

24St 

2.  An  assignee  in  bankruptcy,  how- 
ever, cannot  maintain  an  action  to 
compel  a  lender  to  deliver  up  col- 
laterals turned  out  by  the  bank- 
rupt to  secure  an  usurious  loan 
or  to  have  an  obligation  ^ven  by 
him  therefor  declared  void  with- 
out paying  or  offering  to  pay  the 
sum  loaned.  He  is  not  a  "  borrow- 
er'' within  the  meaning  of  the 
statute  (chap.  430,  Laws  of  1837), 
authorizing  a  borrower  to  file  his 
bill  for  relief  without  payment  or 
deposit  of  the  sum  loaned;  that 
word  designates  onlv  the  party 
bound  by  the  original  contract  to 
pay  the  loan.  Id. 


BEQUEST. 
See  Wills,  3,  4,  6. 


BILLS,  NOTES,  CHECKS. 

1.  A  written  instrument  acknowl- 
edging the  receipt  of  a  specified 
sum  of  mon^  in  paper  currency 
for  account  or  a  person  named,  and 
promising  to  pay  the  same  to  such 
person  or  order  "on  return  of 
this  receipt"  with  interest,  is  a 
negotiable  promissory  note.  The 
words  "on  return  of  this  receipt " 
do  not  make  it  payable  upon  a 
contingency  or  constitute  a  con- 
dition precedent;   and   its  being 


payable  in  paper  currency  will  be 
taken  as  meaning  legal  tender 
paper  currency.    Frank  v.  Wessels. 

155 

2.  Where  such  an  instrument  is  lost 
and  an  action  is  brought  thereon, 
the  defendant  is  entitled  to  the 
indemnity  provided  by  statute  (2 
R  S.,  40(5,  §  75)  in  actions  upon 
lost  negotiable  instruments;  and 
this,  although  it  appears  that  the 
instrument  has  not  been  indorsed; 
indemnity  must  be  nven  without 
regard  to  the  fact  of  actual  nego- 
tiation. Id. 

3.  H.,  R.  and  G.  were  jpartners.  G., 
with  the  consent  of  his  copartners, 
sold  out  his  interest  to  B.,who 
assumed  all  the  liabilities  of  G.  as 
a  partner,  and  was  received  into 
the  firm  in  his  stead.  The  wife  of 
G.  at  the  time  held  a  note  made  by 
the  firm.  M.  &  R.  subsequently 
acquired  the  interest  of  B.  At  the 
time  of  these  transfers  the  firm 
property  was  sufficient  to  pay  all 
its  debts.  G.  procured  the  note, 
then  past  due,  and  transferred  it  to 
M.  in  pavment  of  a  debt  due  to 
M.  inaividually.  M.  transferred 
the  note  to  plaintiff.  In  an  action 
upon  the  note,  held^  that  M.,  upon 
acquiring  title  to  the  note  eo  in- 
gtanti  acquired  a  right  to  a  credit 
as  between  him  and  his  partner 
for  its  amount  as  so  much  paid 
upon  a  partnership  debt;  that  he 
could  not  have  maintained  an 
action  against  G.,  either  upon  the 
note  or  for  a  contribution,  at  least 
until  he  had  first  exhausted  the 

Sartnership  assets  and  shown  a 
eficiency;  and  that  as  plaintiff 
took  it  subject  to  all  the  equities 
existing  against  it  in  the  handp. 
of  M.,  he  could  not  recover. 
Mores  Y.  Oleason.  204 

4.  Defendant  made  his  promissory- 
note  for  the  accommodation  of  the 
firm  of  Lambert  &  Lincoln,  who 
procured  it  to  be  discounted  and 
the  proceeds  were  passed  to  their 
credit.  Before  the  note  matured 
Lincoln  wrote  to  plaintiff  to  take 
up  the  note  and  to  furnish  money 
for  that  purpose.  Plaintiff  sent  the 
money  to  Lincoln  who  placed  it  in 
bank  to  his  individual  credit,  and 
on  the  day  the  note  feU  due  took 
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up  the  note  with  his  individual 
check.  He  did  not  assume  to  act 
for  plaintiff  or  ask  to  have  the 
note  transferred  to  any  one.  He 
asked  to  have  the  note  protested 
that  he  could  hold  the  indorser  and 
maker  after  protests  He  sent  the 
note  to  plaintiff.  In  an  action  upon 
the  notej  Iield,  that  plaintiff  did  not 
take  title  from  the  bank  but  from 
Lincoln,  and  subject  to  any  de- 
fence against  it  in  the  hands  of  the 
latter;  that  the  bank  could  not  be 
made  a  seller  without  its  knowl- 
edge or  consent  and  did  not  trans- 
fer the  note  but  only  took  pay- 
ment; and  that  pUintiff  could  not 
recover.    Lanc^  v.  Ciark.        209 

5.  The  drawee  of  a  bill  of  exchange, 
by  accepting  and  paying  it,  only 
vouches  for  the  genuineness  of  the 
signature  of  the  drawer,  not  of  the 
body  of  the  instrument;  the  holder 
claiming  to  be  entitled  to  receive 
the  amount  thereof  is  held  to  a 
knowledge  of  his  own  title  and  of 
the  genuineness  of  every  part  of 
the  bill  save  the  signature  of  the 
drawer,  and  the  drawee  has  a  right 
to  rely  upon  the  presumptive  own- 
ership of  the  apparent  holder. 
WhUe  V.  a  Nat.  Bank.  316 

6.  Plaintiffs,  on  the  seventeenth  of 
April,  accepted  and  paid  to  defend- 
ant a  bill  drawn  upon  them,  which 
before  acceptance,  had  been  altered 
by  raising  the  amount.  The  bill 
had  been  deposited  with  the  de- 
fendant, and  the  amount  credited 
to  the  depositor;  the  forgery  was 
not  discovered  until  October  fifth. 
In  an  action  to  recover  back  the 
money  paid,  held  (Millek.  J.,  dis- 
senting), that  as  defendant,  in  deal- 
ing with  the  bill  or  its  avails,  did 
not  act  u])on  the  faith  of  auy  admis- 
sion of  plaintiffs,  expressed  or  im- 
plied, as  to  the  genuineness  of  the 
body  of  the  instrument,  or  of  any 
act  or  declaration  on  their  part, 
but  upon  the  apparent  title  and 
genuineness,  and  the  responsibility 
of  those^f  rom  and  through  whom 
it  received  the  bill,  plaintiffs  owed 
no  duty  to  it  in  respect  to  the 
forgery,  and  that  no  negligence  on 
their  part  could  defeat  their  ri^it 
of  recovery.  id. 

7.  Also,  hddf  that  regarding  the  cade 
as  one  of  mutual  mistaKe  in  re- 


spect to  which  neither  party  was 
in  fault,  plaintiffs  were  entitled  to 
recover.  Id. 

8.  It  is  conipetent  under  the  Code 
for  one  of  two  makers  of  a  pro- 
missory note,  in  an  action  upon 
the  note,  to  prove  by  parol  that 
he  signed  the  note  as  surety,  to 
enable  him  to  interpose  as  a  de- 
fence that  he  was  discharged  by 
an  extension  of  time  given  to  the 
principal  with  knowledge  of  the 
suretyship.    Hubbard  v.    Oumey. 

457. 

0.  Such  evidence  does  not  alter  or 
vary  the  written  contract,  as  the 
fact  proved  simply  operates,  when 
knowledge  of  it  is  brought  home 
to  the  creditor,  to  prevent  him 
from  changing  the  contract  or 
making  a  different  one  with  the 
principal  debtor  without  the  con- 
sent of  the  surety,  or  from  im- 
pairing the  rights  of  the  latter  by 
i-cleasing  any  security  or  omitting 
to  enforce  tlie  contract  when  re- 
quested. Id. 

10.  The  authorities  upon  the  ques- 
tion as  to  the  competency  and 
effect  of  such  evidence  collated  and 
discussed.  Id. 

11.  After- the  maturity  of  a  note 
signed  by  defendant,  as  surety, 
and  held  by  plaintiff,  who  haa 
knowledge  of  the  suretyship,  the 
principal  debtor  executed  a  new 
note  which  was  indorsed  by  plain- 
tiff, discounted  and  the  avails  paid 
to  him;  when  the  note  matured 
a  small  payment  was  made  by  the 
principal  and  a  new  note  ^iven. 
in  an  action  upon  the  original 
note,  Jield^  that  there  was  an  im- 
plied agreement  to  extend  the  time 
of  payment,  which  being  done 
without  the  knowledge  or  consent 
of  defendant,  discharged  him  from 
liability;  that  the  fact  that  the 
note  in  suit  was  not  surrendered 
did  not  affect  the  character  of 
the  implied  contract  or  its  legal 
effect;  and  that  the  receipt  of  me 
money  obtained  upon  the  new 
note  was  a  sufficient  considera- 
tion, on  the  part  of  plaintiff,  for 
such  contract.  Id. 

12.  Mere  inadequacy  of  considera- 
tion, except   as   a  circumstance 
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bearing  upon  the  question  of  fraud 
or  undue  influence,  Ib  not  a  de- 
fence to  a  promissory  note.  EaH 
V.  P^ek,  596 

18.  Defendant's  testator,  having 
taken  by  mistake  a  fatal  dose  of 
aconite,  and  being  aware  of  his 
approaching  death,  executed  and 
delivered  to  plaintiff — who  had 
been  his  housekeeper  for  seven  or 
eight  years,  and  to  whom  he  was 
indebted  for  services — a  promis- 
sory note  for  the  sum  of  f  10,000, 
the  consideration  expressed  being 
"for  services  rendered."  In  an 
action  upon  the  note,  hM,  that 
it  was  valid,  although  the  amount 
was  greater  than  the  value  of  the 
services.  Id. 

Promi9$  of  (fwrd  person  to  pay, 

ithen  setoff  proper  in  action  on. 
iSS^tf  Obdbbs. 
Sbt-off,  1,  2. 


BOARD  OP  SUPERVIBORa 
8ee  SUPBRVI80R8. 


BONDS. 

1.  The  legislature  has  not  power  to 
authorize  a  municipal  corpora- 
tion to  issue  its  obligations  for 
the  puipose  of  raising  money 
wherewith  to  pay  a  subscription 
of  said  corporation  to  the  capital 
stock  of  a  private  corporation, 
and  to  provide  for  the  payment 
of  such  obligations  by  taxation ; 
it  has  not  power  to  tax  for  private 
purposes  solely.  Weismer  v.  VU- 
lageofD.  91 

2.  Accordingly,  held,  that  the  act 
(chap.  577,  Laws  of  1868)  pur- 
porting to  authorize  defendant  to 
subscribe  for  and  take  capital 
stock  of  the  L.  E.  H.  and  M.  Co., 
to  issue  its  bonds  to  raise  monev 
to  pay  for  such  stock  and  to  col- 
lect bv  taxation  the  moneys  to  pay 
said  bonds,  was  unconstitutional 
and  void,  and  the  bonds  issued 
Uiereunder  invalid.  Id, 

3.  A  municipal  corporation  is  not 
estopped  nrom  asserting  the  in- 


validity of  its  bonds,  by  any  con- 
duct of  its  officers  or  agents,  or 
by  acts  of  acquiescence  and  ap- 
proval on  the  part  of  the  inhabi- 
tants of  the  municipality,  after 
knowledge  of  the  facts.  Id, 

4  The  sureties  upon  a  bond  given 
by  an  employe  to  his  employer, 
conditioned  that  the  former  will 
faithfully  account  for  all  moneys 
and  property  of  the  latter  coming 
to  his  han<is,  are  not  discharged 
from  subsequent  liability  by  an 
omission  on  the  part  of  the  em- 
ployer to  notify  them  of  a  default 
on  the  part  of  their  principal 
known  to  the  employer,  and  a 
continuance  of  the  emplovment 
after  such  default,  in  the  absence 
of  evidence  of  fraud  and  dis- 
honesty on  the  part  of  the  em- 
ploye.  A,  and  P.  T.  Oo.  v.  Barnes, 

885 

5.  It  seems,  that  the  rule  is  other- 
wise where  the  default  is  of  a 
nature  indicating  want  of  integ- 
rity in  the  employe,  and  this  is 
known  to  the  employer.  Id, 

See  TowH  Bosduxb. 


BOUNDARIES. 

1.  Where  a  deed  describes  the 
granted  premises  as  beginning  at 
the  intersection  of  the  exterior 
lines  of  two  streets,  the  point 
thus  established  controls  the  other 
parts  of  the  description,  and  lines 
running  along  the  streets  are 
thereby  confined  to  the  exterior 
lines  of  the  streets,  and  the  soil 
of  the  street  is  not  included  in 
the  grant  Whites  Bank  of  B,  v. 
Nichots.  65 

2.  Descriptions  in  grants  are  to  be 
interpreted  in  reference  to  monu- 
ments and  circumstances  existing 
at  the  time,  in  the  absence  of  any 
evidence  in  the  grant  that  the 
parties  contemplated*  a  shifting 
boundary  or  any  change  in  the 
lines ;  a  change,  therefore,  in  the 
point  of  intersection  of  two  streets^ 
thus  made  the  starting  point,  by 
a  change  in  the  width  of  one  of 
the  streets,  will  not  extend  or 
affect  the  grant  I^ 
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8.  In  an  action  of  ejectment  where- 
in the  question  was  as  to  the 
location  of  a  boundary  line,  it  ap- 
peared that  the  adjoining  owners 
for  more  than  fifty  years  had 
occupied  each  on  his  side  up  to 
an  old  fence;  that  the  fence  had 
been  kept  up  and  maintained  as 
a  division  fence  for  more  than 
twenty  years,  each  owner  by 
an-eement  keeping  up  one-half. 
jJeld,  that  this  was  sufficient  evi- 
dence of  a  practical  location  of 
and  an  acquiescence  in  the  fence 
as  the  boundary  line,  and  of  a 
possession  for  more  than  twenty 
years  in  pursuance  of  such  loca- 
tion to  require  the  submission  of 
that  question  to  the  jury.  Jones 
7.  Smith.  180 


BUFFALO  (CITY  OF). 

1.  Under  the  provision  of  the  char- 
ter of  the  city  of  Buffalo  (chap. 
619,  Laws  of  1870),  authorizing 
the  city  to  take  the  fee  of  lands 
for  corporate  purposes,  proceed- 
ings were  instituted  to  take  lands 
of  a  railroad  company,  in  accord- 
ance with  a  resolution  of  the  com- 
mon council  Upon  appeal  from 
an  order  appointing  commission- 
ers, the  General  Term  held  that 
the  court  at  Special  Term  '*  had 
no  authority  to  inquire  into  any 
thing  except  the  mere  regularity 
of  the  proceedings  and  as  to  who 
should  be  commissioners.'*  Held, 
error;  that  a  legal  question  was 
presented,  i.  0.,  as  to  whether,  un- 
der the  grant  of  power  contained 
in  the  charter,  the  city  was  author- 
ized to  appropriate  the  fee  of  lands 
held  by  a  railroad  company,  also 
for  public  use,  and  acquired  by  the 
exercise  of  the  right  of  eminent 
domain,  which  question  the  court 
hearing  the  application  necessarily 
had  the  power  to  decide.  In  re 
City  qf  Buffalo.  647 

2.  As  to  whether  the  charter  confers 
the  power  to  make  such  an  appro- 
priation, quare.  Id. 


BUILDING  CONTRACTS. 
See  CoHTRAOTB,  8,  9. 


BURDEN  OF  PROOF. 

It  is  the  duty  of  an  assignee  of  a 
non-negotiable  chose  in  action,  in 
order  to  protect  himself  asainst  a 
payment  by  the  debtor  to  the  orig- 
inal creditor,  to  notify  the  former 
of  the  assignment;  and  in  an  ac- 
tion upon  ue  demand  where  such 
a  payment  is  established,  the  bur- 
den of  proving  notice  prior  to 
payment  is  upon  the  plaintiff. 
j3eennane  v.  BtUeworth.  169 


BURGLARY. 

1.  Where  there  are  to  the  ceUar-way 
of  a  dwelling-house  two  doors, 
one  opening  outwardly,  the  other 
opening  into  the  cellar,  the  latter 
is  an  outer  door  of  the  house,  and 
if  closed  and  latched,  the  unlatch- 
ing and  entering  constitutes  a 
breaking  and  entry,  within  the 
meaning  of  the  statute  relating  to 
burglary.  (2  R  8.,  668,  %  10,  et 
seq.)    McOourt  v.  People.  583 

2.  Plaintiff  in  error,  with  two  com- 
panions, stopped  at  the  house  of 
0.  in  the  day-time.  He  asked 
C.'s  daughter,  who  was  alone  at 
home,  for  a  drink  of  cider,  offer- 
ing to  pay  for  it.  She  refused  to 
let  him  have  it,  and  he  thereupon 
opened  the  cellar  door,  although 
forbidden  to  do  so  by  her,  went 
in  and  drew  some  cider.  He  had 
procured  cider  there  before,  and 
was  partially  mtoxicated  at  the 
time.  He  was  indicted  for  burg- 
lary and  larceny.  Upon  the  trial 
his  counsel  requested  the  court  to 
direct  an  acquittal,  which  was 
denied.  Held,  error;  that  the  evi- 
dence failed  to  show  that  the 
accused  entered  with  the  intent  to 
commit  a  crime;  that  while  there 
was  an  evidence  of  an  intent  to 
obtain  a  drink  of  cider  and  thus 
to  deprive  C.  of  his  property, 
there  was  an  absence  01  the  cir- 
cumstances ordinarihr  attending 
the  commission  of  a  larceny,  and 
which  distinguish  it  from  a  tres- 
pass, and  that  all  the  circum- 
stances were  consistent  with  the 
view  that  the  transaction  was  a 
trespass  merely.  Id. 
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CANALS. 

1.  Under  the  provisions  of  the  act 
of  1868  (chap.  520,  Laws  of  1868), 
providiog  for  the  payment  of 
damages  sustained  by  certain  par- 
ties in  the  draining  of  the  Cavuga 
marshes,  an  award  was  made  by 
the  canal  appraisers  to  defendant 
v.,  who  assigned  the  same  to  de- 
fendant W.  This  action  was 
brought  to  set  aside  the  award, 
on  the  ground  that  it  was  made 
by  fraud  and  collusion  between 
Y.  and  the  appraisers,  and  also 
for  want  of  Jurisdiction.  Held, 
that  as  by  said  act  the  risht  of 
appeal  to  the  canal  board  was 
given  to  either  party,  and  as  there 
was  no  allegation  or  proof  that 
an  appeal  was  prevented  by  fraud, 
collusion,  accident  or  mistake, 
also  as  by  various  statutes  ample 
power  was  given  to  the  canal 
board  to  grant  plaintiffs  all  the 
relief  sougnt  (chap.  368,  Laws  of 
1839;  chap.  201,  Laws  of  1840; 
chap.  836,  Laws  of  1866;  chap. 
579,  Laws  of  1868),  a  resort  to  an 
independent  action  was  improper. 
Th6  People  v.  Wassan.  167 

2.  The  complaint  also  alleged  the 
commencement  of  proceedmgs  by 
defendant  W.  to  enforce  payment 
of  the  award  bv  mandamus,  and 
asked  that  he  be  enjoined  from 
prosecuting  such  proceedings. 
Meld^  that  as  any  defence,  le^l 
or  equitable,  goin^  to  the  validity 
of  the  award,  could  have  been  set 
up  by  return  to  the  writ,  and  as 
there  was  no  allegation  or  proof 
that  plaintiffs'  rights  could  not  be 
fully  protected  in  the  mandamus 
proceedings,  those  proceedings 
could  not  be  enjoined  by  suit.  la. 

3.  Defendants  were  the  owners  of  a 
floating  elevator,  which  was  used 
by  them  in  the  "Buffalo  City 
Ship  canal "  (an  artificial  channel, 
forming  part  of  the  harbor  of  that 
city),  for  the  purpose  of  trans- 
ferring grain  in  bulk  from  lake 
vessels  to  canal  boats,  moving 
from  place  to  place  as  required. 
When  not  in  use  it  was  moored 
opposite  lands  owned  by  defend- 
ants. The  channel  of  the  canal  is 
160  feet  wide.  When  employed 
in  unloading  a  vessel,  with  the 


vessel  on  one  side  and  a  canal 
boat  on  the  other,  the  three  craft 
occupy  less  than  eighty  feet  of  the 
channel,  and  a  transfer  of  the  load 
of  a  vessel  is  made  in  a  few  hours. 
Vessels  moving  in  the  canal  are 
moved  by  steam  power.  In  an 
action  by  the  attorney-g:eneral  in 
behalf  of  the  people,  a  judgment 
was  rendered  restraining  such  use, 
but  allowing  the  use  of  the  ele- 
vator for  unloading  vessels 
aground  or  for  any  other  purpoea 
Held,  error;  that  the  use  was  not 
an  unnecessary,  unreasonable  and 
unlawful  use  of  the  canal,  or  an 
unreasonable  and  unlawful  ob- 
struction to  trade  and  commerce, 
but  ^as  in  aid  of  commerce. 
People  V.  Rorton.  610 


CANAL  APPRAISERS. 


See  CanaIiB,  1,  2. 


CASES  CRITICISED,  DISTIN- 
GUISHED, LIMITED,  RE- 
VERSED, OVER-RULED, 
MODIFIED  AND  QUES- 
TIONED. 

Orant  v.  Shtirter  (1  Wend.,  148), dis- 
tinguished.   Haines  v.  HoQister.  4 

Laiiing  v.  N,  T.  G.  R,^  R,  Co,  (48  N. 
Y.,  521),  distinguished.  Malone 
V.  HcUhaicap.  9 

Flike  V.  H  and  A.  R,  R.  (h.  (53  N. 
Y.,  549),  distinguished.  Malone 
V.  Hathatoaff.  10 

Dent  V.  Simmons  (7  J.  J.  Marsh. 
[Ky.]  42J,  distinguished.  WUbeck 
V.  Van  Rensselaer.  31 

Clark  V.  iV.  T.  L.  I.  and  T.  Co.  (7 
Lans.,  322),  reversed.  Clark  v. 
JV:  T,L.  LandT.  Co,  33 

Barlow  v.  Myers  (3  Hun.  720), 
reversed.    Barlow  v.  Myers        41 

People  ex  rel.  Atkinson  v.  Ttmpkins(6 
Hun,  299),  reversed.  People  ex  rd. 
Atkinson  V.  Ibmpkins,  53 
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R  andS,  R  R  Co.  v.  Davis  (48  N. 
Y.,  187),  distinguished.  In  re  iV. 
r.  C.  and  K  R.  R,  R  Co.  63 

WiUiams  v.  K  T,  C.  JR.  E.  Co.  (16 
N.  Y.,  97),  distinguished.  WhiU's 
Bk.  of  Buffalo  v.  NickoU.  75 

Wcuier  V.  Troy  U.  R.  R.  Co.^i  N. 
Y.,  655),  distinguished.  Whites 
Bk.  of  Buffalo  v.  Mehols.  75 

P(?mVi  V.  if.  r.  a  i?.  22.  Co.  (86  N. 
Y.,  120),  distinguished.  Whites 
Bk.  of  Buffalo  v.  J^ichoU.  75 

Town  of  OuUford  v.  8uprs.  Chenango 
(18  K-.  Y.,  148),  distinguished  and 
limited.  Weismer  v.  Village  of 
Douglas.  98 

AUegKeny  City  v.  McClaskan  (14 
Penn.,  81),  questioned.  TFJjiwwer 
V.  ViUage  of  Douglas.  106 

P<ft?p^«  «aj  re?,  v.  Savermeyer  (4  T.  & 
C.  865),  distinguished.  Weismer  v. 
Fa2a^6  (7/  Douglas.  106 

Merrill  Y.  Green  (55  T^.  Y.  270),  dis- 
tinguished. Arnold  Y.  Nichols.    119 

Patterson  y.  Foindexier  (6  W.  &  8., 
227),  distinguished  and  limited. 
F^ank  v.  TFewefo.  158 

jBiwA  ▼.  Laihrop  (22  N.  Y.,  585),  dis- 
tinguished. Blossom  Y.  Lye.  F. 
Ins.  Co.  162 

WHes  Y  Buydam  (8  Hun,  604 ;  6  T. 
&  C,  298),  reversed.  Wiles  v. 
Buy  dam.  178 

FlanniganY.  Irwin  (58  Barb.,  687), 
overruled.     Wallace    v.    Swinton. 

195 

TF%tfr«  V.  Bloodgood  (88  How.,  289), 
overruled.      Wallace  v.   Swinton. 

195 

iSZoand  V.  iS^/m^  (1  Hun,  810)  re- 
versed.   Shane  v.  Elmer.         201 

Hintermister  v.  i^ir*/  iVa^.  5A;.  <?f  (7. 
(3  Hun.  845;  5  T.  &  C,  484), 
modified.  Hintermister  v.  iHfr*^ 
iVa^.  Bk.  of  C.  212 


JVa<.  Bk.  of  Whitehall  v.  Xawi^  (50 
N.  Y.,  95),  considered   as  over- 
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ruled.    Hintermister  v.  First  NaL 
Bk.  of  a  214 

Farmers'  Bk.  of  F.  v.  Hale  (59  N. 
Y.,  53),  considered  as  overruled. 
Hintermister  v.  First  NaJt.  Bk.  of 
C.  214 

Sturgees  v.  Spofford  (45  N.  Y.,  446), 
distinguished.  Hintermister  y. 
First  Nat.  Bk.  of  C.  217 

Fuher  v.  N.  T.  C.  and  H.  R.  R.  R. 
Co.  (46  N.  Y.,  644),  distinguished. 
Hintermister  v.  First  Nat.  Bk.  of 
C.  217 

Greene  v.  2>«iZ  (4  Hun.,  708),  reversed. 
Greene  v.  Deal.  220 

ifoow  V.  Jf«e.  Bk.  (55  N.  Y,,  41),  dis- 
tinguished.    Greene  v.  Deo?.     224 

Lewis  Y.  Van  Dusen  (25  Mich.,  851), 
distinguished.      Clark  v.  Sickler. 

284 

/(^tf^yn  V.  Eastman  (46  Yt.,  258),  dis- 
tinguished.   Clark  V.  SieMer.    285 

Ai/wfor  V.  Hoffman  (7  J.  &  8.,  807), 
reversed.   Sander  y.  Hoffman.    24S 

Twr?i^  V.  .BfeaTM  (2  El.  &  Bl.,  512), 
distinguished.  Sander  v.  ^(9jf- 
man.  258 

Smith  V.  Fan  Ostrand  (8  Hun.  450), 
reversed.    /Swui^  v.  Van  Ostrand. 

278 

Patterson  v.  i?«M  (11  Wend.,  259), 
distinguished.  Smith  v.  Fan  0«- 
tranc/.  284 

Tyson  v.  J9?aAtf  (22  N.  Y.,  558),  dis- 
tinguished. Smith  V.  Van  Os- 
trand. 284 

Suffern  v.  Townsend  (9  J.  R.,  85), 
cbstinguished.    J/t220r  v.  BaU.    294 

.Srwm  V.  Olmstead  (7  Cow., 229),  dis- 
tinguished.'   MiUer  v.  ^22.       294 

iftffloy^  V.  KeOogg  (6  Barb.,  116),  dis- 
tinguished,   mier  V.  J9a«.       294 

ConU.  Nat.  Bk.  v.  Nat.  Bk.  Comm., 
(50  N.  Y.  575),  distinguished. 
WhiU  V.  ConU.  Nat.  Bk.  821 
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/^urgi8  V.  Knapp  (38  Vt.,  486),  dis- 
tinguished.  Lawtanv.  Oreen,  380 

Faucea  v.  NichoU  (2  Hun,  521  ;  4 
T.  &  C,  597),  reversed.  FauceU 
V.  NichoU  877 

/>cy  V.  Burgess  (6  J.  &  S.,  481),  re- 
versed.   Lecy  V.  Burgess,         891 

Zttfe*  V.  J9rjor^«  (5  Hun.,  $7),  reversed. 
Xu^  V.  Sriggs,  404 

Day  V.  Pool  (52  K  Y.,  416),  dis- 
tinguished.   Bounce  v.  Dtnr.    416 

HavergiU  v.  Hare  (Cro.  J.,  510),  dis- 
tinguished.     Cogger  v.   Larising, 

480 

J'm<?<  V.  Coolg  (11  N.  J.  L.  R.  [6 
Halst.],  262),  distinguished.  Cog- 
ger V.  Lansing.  480 

XarrkJd  v.  fiwdwrn  (57  N.  Y.,  151), 
distinguished.    Cogger  y.  Lansing. 

481 

Doyle  V.  Zord  (7  J.  &  S.,  421j,  re- 
versed.   Doyle  V.  Z<?rd.  482 

Campbell  v.  Thte  (7  Lans.,  870),  over- 
ruled.   Hubbard  v.  Qurney.      461 

Ber0amin  v.  Arnold  (5  T.  &  C,  54J, 
overruled.    (Hubbard  v.  Chimey), 

461 

5a««aay  v.  ifor<  (80  N.  Y.,  474),  dis- 
tinguished.   Hubbard  v.  Chirn/ey. 

468 

Ciry  V.  TF7itito  (52  N.  Y.,  138),  dis- 
tinguished.   Hubbard  v.  Chumey. 

VanAUen  v.  -F.  cT;  /&  /n*.  (7<?.  (4  Hun, 
413),  reversed.  Van  Allen  v.  F.  J. 
S.  Ins.  Co,  469 

Smith  V.  Bumham{S  Sum.,  485),  dis- 
tinguished.   FaircMd  v.  FavrchUd. 

478 

TTtteew  V.  iJ.  and  TT.  jB.  B.  Co.  (89 
N.  Y.,  858),  distinguished.  Mas- 
aoth  V.  2>.  and  if.  C7.  C^.  629 

Brown  v.  j5.  and  S.  L.  B.  B.  Co.  (22 
N.  Y.,  191),  overruled.  Massoth 
v.  2).  and  A  C.  Co.  531 


a>rdeK  V.  N.  Y.  C.  and  H  B.  B.  B. 
Co,  (6  Hun,  461),  reversed.  Cor- 
deU  V.  N.  r.  a  and  H.  B,  B.  B, 
Co,  535 

Bisley  v.  Smiih  (7  J.  &  8.,  137),  re- 
versed.   Bisley  v.  Smith.  576 

-B>-«?A»  V.  Schwerin  (54  N.  Y.,  84S), 
distinguished.  Beynolds  v.  Bobin- 
son,  598 

iJart  V.  Mayor,  etc,,  of  Albany  (9 
Wend.,  571),  distinguished.  iV<^ 
V.  Horton,  620 

Cwtnn  V.  Van  PeU  (56  N.  Y.,  417), 
distinguished.    .fi^2m«v.  QohdtnU. 
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CAUSE  OP  ACTION. 

1.  An  assignee  for  the  benefit  of 
creditors  of  an  insolvent  copart- 
nership, the  representatives  of  a 
deceased  partner,  and  the  survi- 
ving partners  may  properly  be 
Joined  as  parties  aefendant,  and 
an  action  may  properly  be  brought 
against  them  by  a  creditor  of  the 
firm,  to  compel  the  assignee  to 
account  and  pay  over  to  phuntiff 
his  share  of  the  proceeds  of  the 
partnership  property,  and  (it  be- 
ing alleged  in  the  complaint  that 
the  surviving  partners  are  insol- 
vent)  to  recover  of  the  represent- 
atives the  balance  of  plaintiff's 
claim.  (Allen  and  Earl,  JJ., 
dissenting.)   Haines  v.  HoUisier.  1 

2.  It  is  the  duty  of  a  town  to  pro- 
vide means  for  the  payment  of  its 
bonds  lawfully  issued.  In  case  of 
failure  to  perform  this  duty,  the 
holder  of  the  bonds  may  maintain 
an  action  against  the  town  there- 
on ;  and  this,  although  by  the  act 
under  which  they  were  issued,  it 
is  made  the  duty  of  the  board  of 
supervisore  of  the  county  to  im- 
pose and  levy  a  tax  to  pay  the 
bonds.  JIfarA  v.  Town  of  LitiU 
VoUey.  112 

8.  Where  one  engaged  in  business 
enters  into  a  copartnership  with 
another  for  the  purpose  of  con- 
tinuing the  business,  and  transfers 
its  assets  to  the  firm  in  considera- 
tion of  an  agreement  of  the  firm 
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•  to  assume  and  pay  certain  speci- 
fied debts  incurred  in  the  business, 
and  to  apply  the  assets  first  to  the 
payment  of  said  debts,  the  agree- 
ment is  to  be  deemed  as  made  for 
the  benefit  of  the  creditors  hold- 
ing the  claims  specified,  and  an 
action  may  be  mamt'ained  by  such 
a  creditor  against  the  firm  upon 
such  agreement  Arik/Ad  v.  iHich- 
dU,  117 

4.  Under  the  provisions  of  the  act 
of  1868  (chap.  520,  Laws  of  1868), 

Sroviding  for  the  payment  of 
amages  sustained  by  certain  par- 
ties in  the  draining  of  the  Cayuga 
marshes,  an  award  was  macfe  by 
the  canal  appraisers  to  defendant 
y,  who  assigned  the  same  to  de- 
fendant W.  This  action  was 
brought  to  set  aside  the  award,  on 
the  eround  that  it  was  made  by 
fraud  and  collusion  between  V. 
and  the  appraisers,  and  also  for 
want  of  iurisdiction.  HM,  that 
as  by  said  act  the  right  of  appeal 
to  the  canal  board  was  given  to 
either  party,  and  as  there  was  no 
allegation  or  proof  that  an  appeal 
was  prevented  by  fraud,  collusion, 
accident  or  mistake,  also  as  by 
various  statutes  ample  power  was 
given  to  the  canal  board  to  grant 
plaintiffs  all  the  relief  sought 
(chap.  868,  Laws  of  1829;  chap. 
201,  Laws  of  1840;  chap.  836, 
Laws  of  1866;  chap.  570,  Laws 
of  1868),  a  resort  to  an  indepen- 
dent action  was  improper.    People 


V.  Wasson, 


167 


5.  The  complaint  also  alleged  the 
commencement  of  proceedings  by 
defendant  VV.  to  enforce  payment 
of  the  award  by  mandamus,  and 
asked  that  he  be  enjoined  from 
prosecuting  such  proceedings. 
Held,  that  as  any  defence,  le^l  or 
equitable,  going  to  the  validity  of 
the  award,  could  have  been  set  up 
by  return  to  the  writ,  and  as  there 
was  no  allegation  or  proof  that 
plaintiffs'  rights  could  not  be  fully 
protected  in  the  mandamus  pro- 
ceedings, those  proceedings  could 
not  be  enjoined  by  suit  Id. 

6.  A  suit  in  equity  to  rescind  an 
agreement  for  the  sale  of  real  es- 
tate because  of  defect  in  title  or 
want  of  power  in  the  vendor  to 


sell  cannot  be  maintained,  as  the 
parly  has  a  perfect  defence  to  any 
action  brought  against  him  to  en- 
force the  contract  Bruner  v. 
Meigs,  506 

7.  As  to  whether  an  action  can  be 
maintained  by  one  claiming  a  prior 
equitable  lien  upon  personal  prop- 
erty against  a  subsequent  mortga- 

gee  upon  the  ground  that  defendant 
as  so  conducted  himself  in  the 
exercise  of  liis  legal  right  of  sale  as 
unnecessarily  to  reduce  the  value 
of  plamtiff's  lien,  quoere.  Hale  v. 
Omaha  mu.  Bk,  550 

8.  Such  an  action  cannot  be  main- 
tained where  it  appears  that  de- 
fendant did  nothing  but  exercise 
his  legal  right  to  foreclose  his 
mortgage  and  sell  the  interest  of 
the  mortgagor  in  the  property.  Id, 

9.  Plaintiff's  complaint  alleged,  in 
substance,  that  he  had  an  equitable 
lien  upon  certain  personal  prop- 
erty, which  property  defendant 
wrongfully  sold  and  converted  to 
its  own  use,  thereby  depriving 
plaintiff  of  his  lien,  it  appeared 
that  the  property  was  taken  and 
sold  by  defendant  under  and  by 
virtue  of  certain  chattel  mortgages 
thereon.  It  did  not  appear  that 
the  property  was  sold  in  parcels 
or  was  scattered  or  dissipated,  or 
that  it  was  sold  to  a  oojui  fide 
purchaser  without  notice  of  plain- 
tiff's lien,  or  that  the  property  was 
sold  in  hostility  to  plamtiff's  lights. 
It  did  appear  that  the  property  was 
sold  for  its  full  value,  but  that  only 
the  rights  and  interests  of  the 
mortgagors  and  of  defendant  were 
sold,  lldd^  that  the  fact  that  the 
property  was  sold  for  full  value 
was  insufiicient  to  establish  that 
the  sale  was  hostile  to  plaintiff, 
and  was  not  inconsistent  with  his 
right  to  enforce  his  lien;  and  that 
a  cause  of  action  for  an  injury  to 
plaintiff's  lien  was  not  established. 

Id. 

10.  Plaintiff  was  employed  bv  the 
I.,  0.  and  D.  R.  R.  Co.  to  find  con- 
tractors to  build  its  road.  He 
procured  defendants  to  agree  to 
enter  into  such  contract.  It  was 
agreed  that  the  company  was  to 
pay,  as  part  of  the  consideration 
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for  the  work,  $250,000.  At  tho 
close  of  the  negotiation  and  when 
the  agreement  was  hoing  reduced 
to  writing,  it  was  further  agreed 
that  the  sum  to  be  paid  defendants 
should  be  increased  to  $255,000 ; 
that  defendants  should  give  to 
plain tiif,  as  compensation  for  his 
services,  their  order  on  the  com- 
pany for  $5,000,  payable  pro  rata, 
as  the  money  became  due  under 
the  contract.  The  agreement  was 
carried  out,  the  contract  executed 
and  the  order  given  and  accepted 
by  the  company.  The  contract 
was  subsequently  and  before  any 
money  became  due  under  it,  sur- 
rendered by  defendants  and  can- 
celed. In  an  action  to  recover  the 
amount  of  the  order,  hM,  that  it 
was  given  for  a  good  consideration, 
and  could  not  be  defeated  by  de- 
fault of  the  defendants,  and  that 
defendants  were  liable.  RisUy  v. 
amith,  576 

11.  Where  a  married  man  takes 
boarders  into  his  house  or  con- 
verts it  into  a  hospital  for  the  sick, 
and  his  wife  takes  charge  of  his 
establishment  or  renders  services 
in  the  house  to  boarders  or  sick 
persons,  in  the  absence  of  proof 
of  any  special  agreement,  all  her 
services  and  earnings  belong  to 
her  husband,  and  he  can  maintain 
an  action  to  recover  therefor. 
BeyruMs  v.  Robinson.  589 

12.  Where  an  agreement  is  made 
between  two  parties  that  compen- 
sation for  services  rendered  by  one 
to  the  other  shall  be  made  by  a 
provision  in  the  will  of  the  latter, 
in  case  a  provision  is  made  suf- 
ficient only  to  compensate  in  part 
for  the  services,  the  party  render- 
ing Uiem  has,  after  the  death  of  the 
other,  a  cause  of  action  for  the 
balance  against  his  personal  repre- 
sentatives. Id, 


To  recover  money  paid  by  mis- 


take in  raised  draft, 

8ee  Bills,  Notes,  etc.,  6,  7. 

When  forwarder  not  liable  for 

loss  in  transportation. 

See  Forwarders. 

Ibr  trespoM,  what  possession 

sufficient  to  sustain. 

See  Husband  and  Wife,  3,  4. 


Payment  of  damages  on  in- 
junction, undertaking  can  only  be 
enforced. 

See  Injunction,  5. 

Against  one  person  for  ir^ry 

resulting  from  independent  a^  of 
negligence  of  himself  and  another. 

See  Negligence,  6,  7. 

Misjoinder  of  causes  of  action. 

See  Pleadings,  2,  8,  4. 

lb    recover    back   purchase- 

money  paid  under  contract  far  sale 
of  land,  because  offaHure  ofcansiderar 
Han,  when  maintainable. 

See  Wills,  6. 

When  action  by  tax-payers  to 

er^ain  payment  of  city  bonds  not  main- 
tainable. 

See  Oomins  r.  Bd.  Suprs.  (Mem.) 

626. 


CHALLENGE  OF  JURORS. 


See  JuBT. 


CHATTEL  MORTGAGE. 

1.  As  to  whether  an  action  can  be 
maintained  by  one  claiming  a 
prior  equitable  lien  upon  personal 
property  against  a  subsequent 
mortgagee  upon  the  ground  that 
defendant  has  so  conaucted  him- 
self in  the  exercise  of  his  legal 
right  of  sale  as  unnecessarily  to 
reduce  the  value  of  plaintifTs 
lien,  qucsre.  Hale  v.  Omctha  Nat. 
Bk.  550 

2.  Such  an  action  cannot  be  main- 
tained where  it  appears  that  de- 
fendant did  nothing  but  exercise 
his  legal  right  to  foreclose  his 
mortgage  and  sell  the  interest  of 
the  mortgagor  in  the  property.  Id. 

8.  PlaintifTs  complaint  alleged,  in 
substance,  that  he  had  an  equit- 
able lien  upon  certain  personal 
property,  which  property  defend- 
ant wrongfully  sold  and  converted 
to  its  own  use,  thereby  depriving 
plaintiff  of  his  lien.  It  appeared 
that  the  property  was  taken  and 
sold  by  defendant  under  and  by 
virtue  of  certain  chattel  mortgages 
thereon.  It  did  not  appear  that 
the  property  was  sold  in  parcels 
or  was  scattered  or  dissipated, 
or  that  it  was  sold  to  a  bona  fide 
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pnrcbaser  without  notice  of  plain- 
tiff's lien,  or  tliat  the  property 
was  sold  in  hostility  to  plaintiff  s 
rights.  It  did  appear  that  the 
property  was  sola  for  its  full 
value,  but  that  only  the  rights 
and  interests  of  the  mortgagors 
and  of  defendant  were  sold.  Seld^ 
that  the  fact  that  the  property 
was  sold  for  full  value  was  in- 
sufficient to  establish  that  the  sale 
was  hostile  to  plaintiff,  and  was 
not  inconsistent  with  his  right  to 
enforce  his  lien;  and  that  a  cause 
of  action  for  an  injury  to  plain- 
tiff's lien  was  not  established.   Id. 


CODE  OF  PROCEDURE. 

11.  iS90  Appeal,  1. 
167.  See  Plsadqvgs,  4. 
132.  See  Injunction,  1. 
384.  See  Ezbctttton,  8. 
876.  See  Ezbcution,  2. 
891.  See  Pabtiss.  5. 


COMMON  CARRIER. 

1.  It  is  the  duty  of  a  common  car- 
rier, not  only  to  transport,  but 
to  deliver  or  offer  to  deliver, 
goods  to  the  consignee  within  a 
reasonable  time.  Where  the  con- 
signee is  unknown,  a  reasonable 
and  diligent  effort  to  And  and 
notify  him  of  the  arrival  is  a  con- 
dition precedent  to  a  right  to  ware- 
house the  ^oods.  If  such  effort 
be  not  made  the  carrier  is  liable 
for  the  damages  resulting  from 
the  neglect.  Sherman  v.  S.  R.  R. 
Co.  254 

IK.  The  measure  of  damages  is  the 
difference  in  the  value  of  tlie  goods 
at  the  time  and  place  they  ought 
to  have  been  delivered  and  the 
time  of  their  actual  delivery;  in 
fixing  the  time  when  delivery 
should  have  been  made,  where 
there  is  no  charge  of  negligence  in 
transportation,  a  reasonable  time 
after  arrival  should  be  allowed 
for  delivery.  Id, 

^.  In  the  case  of  the  transportation 
of  property  over  several  rail- 
roaos  constituting  a  connecting 
line,  neither  company  is  agent  of 


the  owner;  each  exercises  an  in- 
dependent employment  as  a  con- 
tractor with  the  owner  and  is 
responsible  for  its  own  negligence, 
ana  it  cannot  make  the  owner 
responsible  for  the  negligence  of 
a  connecting  road.  Id, 

4.  Certain  bales  of  cotton  owned  by 
plaintiffs  were  shipped  at  C,  con- 
sij^ed  to  **  Byron  Sherman,'*  New 
Tork.  They  were  delivered  to 
defendant  at  A.,  by  a  connecting 
line,  with  a  freight  bill  in  which 
was  stated  the  number  of  and  the 
marks  upon  the  bales,  but  the 
consignee's  name  was  given  as 
**Ryan  Sherman."  The  cotton 
was  transported  by  the  defend- 
ant to  New  York ;  the  name  of  the 
consignee  was  changed  by  it  in 
its  entries  and  bills  to  '*  Ryan  & 
Sherman."  Not  finding  such  a 
firm  defendant  warehoused  the 
cotton.  Byron  Sherman  called  at 
defendant's  freight  office  in  New 
York,  about  the  time  of  the 
arrival  of  the  cotton,  and  several 
times  thereafter  with  the  bill  of 
lading  containing  the  number  of 
bides  and  marks  thereon  which  he 
exhibited,  and  inquired  for  the 
cotton,  but  could  obtain  no  in- 
formation. In  an  action  for  negli- 
gence, hM^  that  plaintiff  was 
entitled  to  recover;  that  the  evi- 
dence was  sufficient  to  justify  a 
finding  that  the  delay  and  conse- 
quent injury  was  caused  solely  by 
defendant's  mistake;  that  while  de- 
fendant was  only  char^able  with 
its  own  negligence,  plamtiff  could 
not  be  made  responsible  for  the 
negligence  of  the  connecting  line. 

Id, 


When    forwarder 

become  liable  as  carrier. 

See  FORWABDBR,  1. 


COMPLAINT. 


does    not 


See  Pleadings,  1,  2. 


CONDITIONS. 

Where,  upon  the  failure  of  one 
party  to  perform  his  contract 
within  the  time  specified,  the  time 
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is  extended  upon  a  certain  con- 
dition, a  performance  of  Uie  con- 
dition is  requisite  to  enable  the 
party  to  avail  himself  of  the 
extension.    Lny  y.  Burgess,      890 


CONSIDERATION. 

Mere  inadequacy  of  consideration, 
except  as  a  circamstance  bearing 
upon  the  question  of  fraud  or 
undue  influence,  is  not  a  defence 
to  a  promissory  note.  Earl  v. 
Psck.  596 


SyffleUneyof. 


See  Contracts,  16. 

When  eantract  void  far  want 

See  Insurance  (Life),  5. 

IMure  of,  on  contract  for  sale 

qf  lands,  because  of  dtfeet  in  title. 
See  Wills,  6. 


CONSTITUTIONAL  LAW. 

1.  The  legislative  power  of  taxation, 
at  least  as  regards  the  purposes 
for  which  it  is  to  be  exercised,  is 
not  without  limit,  and  it  is  within 
the  province  of  the  courts  to  ex- 
amine and  to  determine  whether, 
in  a  particular  case,  the  extreme 
boundary  of  legislative  power  has 
been  reached  and  passed;  it  must 
be  made  quite  clear,  however, 
that  the  legislature  has  erred  be- 
fore the  court  can  interfere  with 
its  action.    Weism&r  v.  ViUage  of  D. 

91 

2.  The  legislature  has  not  power  to 
authorize  a  municipal  corporation 
to  issue  its  obligations  for  the  pur- 
pose of  raising  money  wherewith 
to  pa^  a  subscription  of  said  cor- 
poration to  the  capital  stock  of  a 
private  corporation,  and  to  pro- 
vide for  the  payment  of  such  obli- 
gations by  taxation;  it  has  not 
power  to  tax  for  private  purposes 
solely.  Id. 

8.  Accordingly,  hdd,  that  the  act 
(chap.  577,  Laws  of  1868)  pur- 
porting to  authorize  defendant  to 
subscnbe   for   and   take   capital 


stock  of  the  L.  E.  H.  and  M.  Co., 
to  issue  its  bonds  to  raise  money 
to  pay  for  such  stock,  and  to  col- 
lect hj  taxation  the  moneys  to 
pay  said  bonds,  was  unconstitu- 
tional and  void,  and  the  bonds 
issued  thereunder  invalid.         Id, 

4  A  law  of  the  State  suspending  or 
discontinuing  a  public  work  un- 
der contract,  or  providing  for  its 
performance  by  different  agencies. 
IS  not  subject  to  any  constitutional 
objection  because  the  change 
authorized  involves  a  breach  of 
the  contract;  the  obligation  of  the 
contract  is  not  impaired  by  the 
refusal  of  the  State  to  perform  it; 
the  contractor,  if  not  in  default, 
has  a  just  claim  against  the  State 
for  damages  resulting  from  the 
breach  and  a  remedy  by  appeal  to 
the  legislature.    Lend  v.  Thomas, 

107 

5.  Accordingly  hdd,  that  the  act  of 
1874  (chap.  828,  Laws  of  1874), 
suspending  the  commissioners  ap- 
pointed under  the  act  of  1870 
(chap.  427,  Laws  of  1870)  to  con- 
struct a  State  reformatoiy  at 
Elmira,  and  providing  for  the  ap- 
pointment of  a  superintending 
builder  with  power  to  contract  for 
a  completion  of  a  certain  portion 
of  the  work  upon  a  changed  plan, 
etc,  although  in  effect  a  refusal 
to  proceed  under  the  plans  and 
contracts  then  existing  for  the 
work,  and  a  violation  of  such  a 
contract,  was  not  unconstitutional, 
and  that  an  action  could  not  be 
maintained  at  the  suit  of  a  con- 
tractor to  restrain  the  superintend- 
ing builder,  appointed  under  said 
act  of  1874,  from  entering  into  a 
new  contract  under  the  authority 
of  and  in  the  manner  prescribed 
by  said  act.  Id, 

6.  An  act  declaring  any  circum- 
stance or  any  evicfence,  however 
slight,  prima  facie  proof  of  a  fact 
is  valid.    Howard  v.  Moot,        202 


7.  Accordingly  held,  that  the  act  to 
perpetuate  certain  testimony  re- 
specting the  title  to  the  Pulteney 
estate  (chap.  19,  Laws  of  1821)^ 
was  constitutional  and  valid.    Id, 
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CONTEMPT. 

1.  Where,  upon  motion  to  punish 
a  part^  for  contempt  in  violating 
an  injunction  there  ia  legal  evi- 
dence sufficient  to  call  for  the  exer- 
cise of  the  judgment  and  discre- 
tion of  the  court,  its  decision  is 
not  reviewable  here.  Mayor,  etc,, 
V.  N.  r.  and  8. 1.  F.  Co.  628 

2.  A  party,  bound  to  obey  an  hi- 
junction,  may  be  guilty  of  a  viola- 
tion thereof  as  well  by  aiding, 
abetting  and  countenancing  others 
in  violating  it  as  by  doing  it  direct- 
ly; such  orders  must  be  honestly 
and  fairly  obeyed.  Id, 

3.  Where  proceedings  to  punish  a 
party  for  contempt,  in  violating 
an  injunction,  are  commenced  by 
an  order  to  show  cause,  interroga- 
tories need  not  be  filed  prior  to  a 
final  adjudication  upon  the  alleged 
contempt.  id, 

Order  rrfusing  to  punish  for^ 

not  appeaktble. 
See  Sutton  v.  Davis.    (Mem.)    685 


CONTRACTS. 

1.  E.  and  M.  and  wife  entered  into 
a  contract  which,  after  reciting 
that  the  parties  were  the  owners 
of  divers  lots  of  land  on  either 
side  of  Twenty-second  street,  be- 
tween Fourth  avenue  and  Broad- 
way, in  the  city  of  New  York; 
that  dwelling-houses  had  been 
erected  on  each  side  of  said  street, 
with  a  court-yard  seven  and 
a-half  feet  in  front,  and  that  the 
parties  deemed  it  for  their  mu- 
tual advantag:e  that  the  "lots 
fronting  on  mid  street  '*  should  be 
occupied  exclusively  by  dwellinff- 
houses,  the  fronts  of  which  should 
be  placed  seven  and  a-half  feet 
back  from  the  line  of  the  street, 
contained  an  agreement  that  so 
much  of  their  respective  lots  as 
were  contained  between  the  line 
of  the  street  and  a  line  seven  and 
a-half  feet  therefrom  should  "re- 
main and  be  enjoyed  as  a  court- 
yard in  front  of  any  houses  to  be 
erected  on  said  lots."  The  par- 
ties, at  the  time  of  making  the 
agreement,  had  before  them  a  map 


made  several  years  before,  by 
which  the  lots  on  Broadway  ana 
Foui-th  avenue  were  laid  out 
twenty-five  feet  wide  and  ninety- 
six  feet  deep,  while  the  interme- 
diate lots  were  twenty-five  feet 
on  Twenty-second  street  and 
ninety-six  feet  deep.  In  an  action 
brought  by  plaintiff,  who  subse- 
quently purchased  one  of  the  lots 
on  Twenty-second  street  to  re- 
strain defendant  from  building  on 
a  corner  lot  on  Broadway  up  to 
the  line  of  Twenty-second  street, 
held^  that  it  was  to  be  assumed 
that  the  parties,  in  making  the 
contract,  had  in  contemplation  the 
lots  as  laid  out  and  designated  on 
the  map;  that  the  corner  lots 
fronted  respectively  on  Broadway 
and  Fourth  avenue,  and  it  was 
only  the  intermediate  lots  which 
fronted  on  Twenty-second  street 
within  the  meaning  of  the  con- 
tract; and  that,  thei'efore,  the  lot 
in  question  was  not  included  in 
said  provision  ol  the  contract,  and 
defendants  could  not  be  restrained 
from  building  thereon  up  to  the 
line  of  Twenty-second  street. 
Clark  V.  N.  T.  L  I.  and  T.  Co. 

33 

2.  A  promise  made  by  one  person 
for  a  valuable  consi(&ration,  paid 
by  another,  to  pay  the  debts  of 
the  latter,  is,  in  legal  effect,  a 
promise  to  pay  creditors  who  are 
such  at  the  time  the  promise  is 
made.  They  acquire  thereby  ad- 
ditional security  for  the  payment 
of  their  debts,  which  will  pass  as 
an  incident  on  assignment  of  one 
of  the  debts  secured,  but  the  as- 
signee takes  it  by  a  derivative  title 
from  the  assignor,  and  no  direct 
contract  is  created  by  the  assign- 
ment between  him  and  the  prom- 
isor.    Barlow  v.  Myers.  41 

8.  It  is  immaterial  that  the  debts  are 
upon  negotiable  instruments  not 
due.  In  the  absence  of  special 
words  indicating  such  an  intent, 
the  promise  is  not  to  the  persons 
holding  the  instruments  at  their 
maturity;  and  the  interest  of  the 
assignee  in  the  promise  is  subject 
to  any  equities  on  the  part  of  the 
promisor  existing  against  the  debt 
while  in  the  hands  of  the  assignor. 

Id, 
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4,  The  State  cannot  be  compelled 
to  proceed  with  the  erection  of  a 
public  building  or  the  prosecu- 
tion of  a  public  work  at  the  in- 
stance of  a  contractor  therefor. 
Lord  V.  Thanuu,  107 

6.  A  law  of  the  State  suspending  or 
discontinuing  a  public  work  un- 
der contract,  or  providing  for  its 
performance  by  different  agencies, 
IS  not  subject  to  any  constitutional 
objection  because  the  change 
authorized  involves  a  breach  of 
the  contract;  the  obligation  of  the 
contract  is  not  impaired  by  the 
refusal  of  the  State  to  perform  it; 
the  contractor,  if  not  m  default, 
has  a  just  claim  araiinst  the  State 
for  damages  resulting  from  the 
breach,  and  a  remedy  by  appeal  to 
the  legislature.  Id. 

6.  Accordingly  held,  that  the  act  of 
1874  (chap.  828,  Laws  of  1874), 
suspending  the  commissioners  ap- 
pointed under  the  act  of  1870 
(chap.  427,  Laws  of  1870)  to  con- 
struct a  State  reformatory  at 
Elmira,  and  providing  for  the 
appointment  of  a  superintending 
builder  with  power  to  contract 
for  a  completion  of  a  certain  por- 
tion of  the  work  upon  a  changed 
plan,  etc.,  although  in  effect  a  re- 
fusal to  proceed  under  the  plans 
and  contracts  then  existing  for 
the  work,  and  a  violation  of  such 
a  contract,  was  not  unconstitu- 
tional, and  that  an  action  could 
not  be  maintained  at  the  suit  of  a 
contractor  to  restrain  the  super- 
intending builder,  appointed  un- 
der said  act  of  1874,  from  enter- 
ing into  a  new  contract  under  the 
authority  of  and  in  the  manner 
prescribed  by  said  act.  Id. 

7.  Where  one  engaged  in  business 
enters  into  a  copartnership  with 
another  for  the  purpose  of  con- 
tinuing the  business,  and  transfers 
its  assets  to  the  firm  in  considera- 
tion of  an  agreement  of  the  finn 
to  assume  and  pay  certain  specified 
debts  incurred  in  the  business,  and 
to  apply  the  assets  first  to  the  pay- 
ment of  said  debts,  the  agreement 
is  to  be  deemed  as  made  for  the 
benefit  of  the  creditors  holding  the 
claims  specified,  and  an  action  may 
be  maintained  by  such  a  creditor 


against  the  firm  upon  such  agree- 
ment.   Arnold  v.  Mchols,         117 

8.  A  contractor  for  the  erection  of 
a  building  who  sub-contracts  a 
portion  of  the  work  and  reserves 
no  control  or  authority  over  or 
right  to  direct  as  to  the  manner  of 
performance,  save  generally  to  in- 
sist that  the  work  1^  done  accord- 
ing to  the  terms  of  the  sub-contract, 
is  not  liable  to  a  third  person  for 
a^  injuiy  caused  by  the  negligent 
act  of  the  sub-contractor.  SloUer 
V.  Mersereau,  138 

9.  Defendant  contracted  to  erect  a 
building  on  land  of  A.  &  Co.,  the 
work  to  be  done  under  the  direc- 
tion of  an  architect  named.  De- 
fendant sub -contracted  the  mason 
work  to  B.  &  M.,  who  contracted 
to  cut,  when  directed,  a  recess  in 
the  wall  lo  receive  a  waste  pipe 
to  convey  water  from  the  roof  to 
a  sewer.  B.  &  M.  not  having  re- 
ceived directions  did  not  cut  the 
recess  after  the  roof  was  on,  and 
in  consequence  the  water  from  the 
roof,  during  a  rain  storm,  ran  into 
the  cellar  where  it  was  joined  by 
water  from  the  street,  let  m  through 
the  negligence  of  B.  &  M.  in  con- 
structing an  area  in  front  of  the 
building.  The  water  found  its 
way  through  the  walls  into  plain- 
tiffs' building  adjoining,  injuring 
their  ^oods.  In  an  action  to  re- 
cover damages  for  the  injury,  hM, 
that  the  power  given  to  the  archi- 
tect for  the  protection  of  the  owner 
to  direct  was  simply  as  to  the  fit- 
ness of  the  materials  and  the  man- 
ner the  work  was  done,  not  as  to 
the  time;  that  it  was  defendant's 
duty  to  direct  the  necessary  work 
to  be  done  to  convey  off  the  water 
from  the  roof,  and  it  was  negligence 
on  his  part  in  failing  to  do  so  In 
proper  time;  that  he  was  not  liable 
for  the  negligence  of  B.  &  3L  in 
constructing  the  area,  but  as  their 
acts  of  negligence  and  his  own 
united  to  cause  the  injury,  he  was 
properly  held  liable  for  the  whole. 

Id. 

10.  An  executory  contract  under 
seal  for  the  purchase  of  lands, 
executed  by  the  vendee  in  his  own 
name,  cannot  be  enforced  as  the 
simple  contract  of   another   not 
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mentioned  in  or  a  party  to  the  in- 
strument, on  proof  that  the  vendee 
named  had  oral  authority  from 
such  other  to  enter  into  the  con- 
tract, and  acted  as  his  agent  in  the 
transaction;  at  least  in  ttie  absence 
of  proof  of  some  act  of  ratifica- 
tion on  the  part  of  the  undisclosed 
principal.      Briggs   y.    Partridge, 

858 

\\.  It  tesms^  that  in  case  of  a  simple 
contract  the  rule  is  otherwise  and 
the  principal  is  bound.  Id, 

12.  Where,  upon  failure  of  one  party 
to  perform  his  contract  within  the 
time  specified,  the  time  is  extended 
upon  a  certain  condition,  a  per- 
formance of  the  condition  is  re- 
quisite to  enable  the  party  to  avail 
himself  of  the  extension.  Levy  v. 
Burgess,  800 

18.  Defendant  contracted  to  pur- 
chase of  plaintiffs  certain  railroad 
bonds  indorsed  by  the  State  of  A., 
to  be  delivered  and  paid  for  at  a 
specified  time  and  place.  Defend- 
ant attended  at  the  time  and  place 
to  receive  the  bonds,  but  plaintiffs 
were  unable  to  perform.  Defend- 
ant informed  plaintiffs  that  they 
could  deliver  within  a  certain  time 
to  his  brokers,  M.  <&  T.,  bonds, 
the  indorsements  upon  which  were 
signed  by  the  governor  of  A.  as 
governor ;  said  orokers  were  au- 
thorized to  receive  and  pay  for  the 
bonds  if  so  signed,  but  not  other- 
wise. PlaintSF  had  contracted 
with  H.  for  the  bonds,  who  offered 
bonds,  a  portion  of  which  were 
signed  by  the  governor,  but  with- 
out the  additi(»n  of  his  name  of 
office.  H.  allowed  plaintiff  to  take 
the  bonds  to  tender  to  M.  <ft  T., 
under  an  agreement  that,  if  ac- 
cepted, plaintiff  would  accept  them 
as  agood  delivery  on  the  contract 
of  hT  The  bonas  were  tendered 
within  the  time,  but  M.  &  T.  re- 
fused to  accept  because  not  in- 
dorsed as  prescribed,  and  the 
bonds  were  returned  to  H.  In  an 
action  upon  the  contract,  hdd^  that 
by  the  failure  of  plaintiffs  to  per- 
form at  the  time  agreed  upon, 
defendant  was  discharged  unless  he 
waived  his  right  or  .extended  the 
time;  that  to  avail  themselves  of 
the  extension  plaintiffs  were  bound 


to  comply  with  the  condition  im- 
posed, and  a  tender  of  bonds  of  a 
different  description,  although  the 
indorsement  was  a  valid  indorse- 
ment of  the  State,  was  insufficient; 
also,  that  a  tender  to  M.  &  T.  of 
bonds,  which,  as  plaintiffs  knew 
they  were  not  authorized  to  accept, 
was  not  equivalent  to  a  tender  to 
defendant.  Id. 

14.  The  board  of  public  works  of  the 
city  of  R.  passed  an  ordinance  pro- 
viding for  the  deepening  and  en- 
larging of  a  sewer,  by  enlarging  a 
portion,  constructing  a  tunnel  un- 
der a  race  and  deepening  another 
portion.  Bids  were  advertised  for 
and  received  which  were  so  much 
per  foot  for"  open  cut"  and  so 
much  for  tunn eli ng.  The  contract 
was  awarded  to  S.,  a  portion  to  be 
** open  cut "  and  theportion  under 
the  race  tunneled.  The  board  sub- 
.  sequently  resolved  that  the  work 
should  be  entirely  tunneled,  and  a 
contract  was  entered  into  with  S., 
without  a  readvertisement,  at  the 
figures  in  his  bid,  which  were  five 
dollars  per  foot  more  for  tunnel- 
ing than  for  "  open  cut."  In  an 
action  brought  by  persons  assessed 
for  the  sewer,  wherein  judgment 
was  obtained  restraining  the  pay- 
ment of  any  money  for  tunneling, 
save  for  the  portion  under  the 
race;  hM^  that  the  contract  en- 
tered into  was  authorized  by  the 
ordinance,  as  the  provision  for 
deepening  included  any  mode  by 
which  the  work  could  be  accom- 
plished which  the  board,  in  the 
exercise  of  a  reasonable  discretion, 
should  deem  proper;  that  as  the 
petition  presentea  did  not  desig- 
nate any  particular  mode  of  doine 
the  work,  there  was  no  violation  of 
the  provision  of  the  act  of  1872 
amending  the  city  charter  (§  7, 
chap.  771,  Laws  of  1872),  confer- 
ring upon  the  owners  the  right  to 
designate  the  kind  of  improve- 
ment; that  having  compliea  with 
the  provision  of  said  act  (§  8),  re- 
quiring advertisements  for  propo- 
sals, the  board  was  not  required 
to  advertise  again,  but  had  the 
authority  to  make  the  change 
before  a  contract  in  writing  was 
entered  into,  und  to  adopt  the  pro- 
posal for  tunneling  in  the  accepted 
bid.    Lutes  v.  Briggs.  404 
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for  the  work,  $250,000.  At  the 
close  of  the  negotiation  and  when 
the  agreement  was  being  reduced 
to  writing,  it  was  further  agreed 
that  the  sum  to  be  paid  defendants 
should  be  increased  to  $255,000 ; 
that  defendants  should  give  to 
plaintitr,  as  compensation  for  his 
services,  their  order  on  the  com- 
pany for  $5,000,  payable  pro  raUiy 
as  the  money  became  due  under 
the  contract.  The  agreement  was 
carried  out,  the  contract  executed 
and  the  order  given  and  accepted 
by  the  company.  The  contract 
was  subsequently  and  before  any 
money  became  clue  under  it,  sur- 
rendered by  defendants  and  can- 
celed. In  an  action  to  recover  the 
amount  of  the  order,  l^ddy  that  it 
was  given  for  a  good  consideration, 
and  could  not  be  defeated  by  de- 
fault of  the  defendants,  and  that 
defendants  were  liable.  RUiLey  v. 
BmiXh,,  576 

11.  Where  a  married  man  takes 
boarders  into  his  house  or  con- 
verts it  into  a  hospital  for  the  sick, 
and  his  wife  takes  cliarge  of  his 
establishment  or  renders  services 
in  the  house  to  boarders  or  sick 
persons,  in  the  absence  of  proof 
of  any  special  agreement,  all  her 
services  and  earnings  belong  to 
her  husband,  and  he  can  maintain 
an  action  to  recover  therefor. 
Beynolds  v.  Eobinton.  589 

12.  Where  an  agreement  is  made 
between  two  parties  that  compen- 
sation for  services  rendered  by  one 
to  the  other  shall  be  made  by  a 
provision  in  the  will  of  the  latter, 
m  case  a  provision  is  made  suf- 
ficient only  to  compensate  in  part 
for  the  services,  the  party  render- 
ing Uiem  has,  after  the  death  of  the 
other,  a  cause  of  action  for  the 
balance  against  his  personal  repre- 
sentatives. Id. 


To  recover  money  paid  by  mis' 


take  in  raised  draft. 

See  Bills,  Notes,  kikj.,  6,  7. 

When  forwarder  not  liable  for 

loss  in  transportation. 

See  Forwarders. 

For  trespass,  w?uU  possession 

sufficient  to  sustain. 

See  Husband  and  Wife,  3,  4. 


Payment  of  damages  on  in- 
junction, undertaking  can  only  be 
enforced. 

See  Injunction,  5. 

Against  one  person  for  iiuury 

resulting  from  independent  acts  of 
negligence  of  himself  and  another. 

See  NsQLiaENCE,  6,  7. 

Misfoindei' of  causes  of  auction. 

See  PLEADiNas,  2,  8,  4. 

Jb    recover    back   purchase- 

money  paid  under  contract  for  sale 
oflandy  because  of  failure  ofconsidera- 
tion,  when  maintaindbile. 

See  Wills,  6. 

When  action  by  tax-payers  to 

e70oin  payme7it  ofdiy  bonds  not  main- 
tainable. 

See  Oomins  y.  Bd.  Suprs.  (Mem.) 

620. 


*  CHALLENGE  OP  JURORS. 
See  JuBT. 

CHATTEL  MORTGAGE. 

1.  As  to  whether  an  action  can  be 
maintained  by  one  claiming  a 
prior  equitable  lien  upon  personal 
property  against  a  subsequent 
mortgagee  upon  the  ground  that 
defendant  has  so  conducted  him- 
self in  the  exercise  of  his  legal 
right  of  sale  as  unnecessarily  to 
reduce  the  value  of  plain tifiTs 
lien,  quasre.  Hale  v.  Omaha  Nat. 
Bk.  550 

2.  Such  an  action  cannot  be  main- 
tained where  it  appears  that  de- 
fendant did  nothing  but  exercise 
his  legal  right  to  foreclose  his 
mortgage  and  sell  the  interest  of 
the  mortgagor  in  the  property.  Id. 

8.  PlaintiflTs  complaint  alleged,  in 
substance,  that  he  had  an  equit- 
able lien  upon  certain  personal 
property,  which  property  defend- 
ant wrongfully  sold  and  converted 
to  its  own  use,  thereby  depriving 
plaintiff  of  his  lien,  it  appeared 
that  the  property  was  taken  and 
sold  by  defendant  imder  and  by 
virtue  of  certain  chattel  mortgages 
thereon.  It  did  not  appear  that 
the  property  was  sold  in  parcels 
or  was  scattered  or  dissipated, 
or  that  it  was  sold  to  a  bona  fide 
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purchaser  withoat  notice  of  plain- 
tiff's lien,  or  that  the  property 
was  sold  in  hostility  to  plaintiff  s 
rights.  It  did  appear  that  the 
property  was  sold  for  its  full 
value,  but  that  only  the  rights 
and  interests  of  the  mortgagors 
and  of  defendant  were  sold.  Seld, 
that  the  fact  that  the  property 
was  sold  for  full  value  was  in- 
sufficient to  establish  tbat  the  sale 
was  hostile  to  plaintiff,  and  was 
not  inconsistent  with  his  right  to 
enforce  his  lien ;  and  that  a  cause 
of  action  for  an  injury  to  plain- 
tiff's lien  was  not  established.   Id. 


CODE  OF  PROCEDURE. 

11.  See  Appeal,  1. 
167.  See  Pleadings,  4. 
133.  See  Injunction,  1. 
384  See  Execution,  8. 
876.  See  Execution,  3. 
801.  iS^  Parties.  5. 


COMMON  CARRIER. 

1.  It  is  the  duty  of  a  common  car- 
rier, not  only  to  transport,  but 
to  deliver  or  offer  to  deliver, 
goods  to  the  consignee  within  a 
reasonable  time.  Where  the  con- 
signee is  unknown,  a  reasonable 
and  diligent  effort  to  find  and 
notify  him  of  the  arrival  is  a  con- 
dition precedent  to  a  right  to  ware- 
house the  goods.  If  such  effort 
be  not  made  the  carrier  is  liable 
for  the  damages  resulting  from 
the  neglect.  Sherman  v.  JS.  B.  R. 
Oo,  354 

%  The  measure  of  damages  is  the 
difference  in  the  value  of  the  goods 
at  the  time  and  place  they  ought 
to  have  been  delivered  and  the 
time  of  their  actual  delivery;  in 
fixing  the  time  when  delivery 
should  have  been  made,  where 
there  is  no  charge  of  negligence  in 
transportation,  a  reasonable  time 
after  arrival  should  be  allowed 
for  delivery.  Id, 

■8.  In  the  case  of  the  transportation 
of  property  over  several  rail- 
roads constituting  a  connecting 
line,  neither  company  is  agent  of 


I  the  owner;  each  exercises  an  in- 
dependent employment  as  a  con- 
tractor with  the  owner  and  is 
responsible  for  its  own  negligence, 
ana  it  cannot  make  the  owner 
responsible  for  the  negligence  of 
a  connecting  road.  Id. 

4.  Certain  bales  of  cotton  owned  by 
plaintiff s  were  shipped  at  C,  con- 
sij^ed  to  "  Byron  Sherman,"  New 
"York.  They  were  delivered  to 
defendant  at  A.,  by  a  connecting 
line,  with  a  freight  bill  in  which 
was  stated  the  number  of  and  the 
marks  upon  the  bales,  but  the 
consignee's  name  was  given  as 
*'Ryan  Sherman."  The  cotton 
was  transported  by  the  defend- 
ant to  New  York ;  the  name  of  the 
'  consignee  was  changed  by  it  in 
its  entries  and  bills  to  ''  Ryan  & 
Sherman."  Not  finding  such  a 
firm  defendant  warehoused  the 
cotton.  Byron  Sherman  called  at 
defendant's  freight  office  in  New 
York,  about  the  time  of  the 
arrival  of  the  cotton,  and  several 
times  thereafter  with  the  bill  of 
lading  containing  the  number  of 
bales  and  marks  thereon  which  he 
exhibited,  and  inquired  for  the 
cotton,  but  could  obtain  no  in- 
formation. In  an  action  for  negli- 
gence, hM^  that  plaintiff  was 
entitled  to  recover;  that  the  evi- 
dence was  sufficient  to  justify  a 
finding  that  the  delay  and  conse- 
quent injury  was  caused  solely  by 
defendant's  mistake;  that  while  de- 
fendant was  only  chargeable  with 
its  own  negligence,  plamtiff  could 
not  be  made  responsible  for  the 
negligence  of  the  connecting  line. 

Id. 

Wi£n    forward&r    does    not 

become  liable  as  carrier. 

See  FORWABDBR,  1. 


COMPLAINT. 
See  Pleadings,  1,  3. 


CONDITIONS. 

Where,  upon  the  failure  of  one 
party  to  perform  his  contract 
within  the  time  specified,  the  time 
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is  extended  upon  a  certain  con- 
dition, a  performance  of  the  con- 
dition \a  requisite  to  enable  the 
party  to  avail  himself  of  the 
extension.    Lmy  v.  Burgess,     890 


CONSIDERATION. 

Mere  inadequacy  of  consideration, 
except  as  a  circumstance  bearing 
upon  the  question  of  fraud  or 
undue  influence,  is  not  a  defence 
to  a  promissory  note.  Barl  y. 
Fdck,  596 


di^fftdeneyof. 


See  Contracts,  16. 

Wlien  contract  void  far  toant 

See  Insurance  (Life),  5. 

Failure  of,  on  contract  for  sale 

nf  lands,  because  of  dtfect  in  tule. 
See  Wills,  6. 


CONSTITUTIONAL  LAW. 

1.  The  legislative  power  of  taxation, 
at  least  as  regards  the  purposes 
for  which  it  is  to  be  exercised,  is 
not  without  limit,  and  it  is  within 
the  province  of  the  courts  to  ex- 
amine and  to  determine  whether, 
in  a  paiticular  case,  the  extreme 
boundary  of  legislative  power  has 
been  reached  and  passed;  it  must 
be  made  quite  clear,  however, 
that  the  legislature  has  erred  be- 
fore the  court  can  interfere  with 
its  action.    Weismer  v.  Village  of  D. 

91 

2.  The  legislature  has  not  power  to 
authorize  a  municipal  corporation 
to  issue  its  obligations  for  the  pur- 
pose of  raising  money  wherewith 
to  pay  a  subscription  of  said  cor- 
poration to  the  capital  stock  of  a 
private  corporation,  and  to  pro- 
vide for  the  payment  of  such  obli- 
gations by  taxation;  it  has  not 
power  to  tax  for  private  purposes 
solely.  Id. 

8.  Accordingly,  hM,  that  the  act 
(chap.  677,  Laws  of  1868)  pur- 
portm^  to  authorize  defendant  to 
snbscnbe  for  and   take   capital 


stock  of  the  L.  E.  H.  and  M.  Co., 
to  issue  its  bonds  to  raise  monev 
to  pav  for  such  stock,  and  to  col- 
lect by  taxation  the  moneys  to 
pay  said  bonds,  was  unconstitu- 
tional and  void,  and  the  bonds 
issued  thereunder  invalid.         /d 

4.  A  law  of  the  State  suspending  or 
discontinuing  a  public  work  un- 
der contract,  or  providing  for  its 
performance  by  different  agencies, 
is  not  subject  to  sny  constitutional 
objection  because  the  change 
authorized  involves  a  breach  of 
the  contract;  the  obligation  of  the 
contract  is  not  impaired  by  the 
refusal  of  the  State  to  perform  it; 
the  contractor,  if  not  in  default, 
has  a  just  claim  against  the  State 
for  damages  resulting  from  the 
breach  and  a  remedy  by  appeal  to 
the  legislature.    Xord  v.  Tiiomas. 

107 

5.  Accordingly  A«2d,  that  the  act  of 
1874  (chap.  828,  Laws  of  1874), 
suspending  the  commissioners  ap- 
pointed under  the  act  of  1870 
(chap.  427,  Laws  of  1870)  to  con- 
struct a  State  reformatory  at 
Elmira,  and  providing  for  the  ap- 
pointment of  a  superintending 
builder  with  power  to  contract  for 
a  completion  of  a  certain  portion 
of  the  work  upon  a  changed  plan, 
etc,  although  in  effect  a  refusal 
to  proceed  under  the  plans  and 
contracts  then  existing  for  the 
work,  and  a  violation  of  such  a 
contract,  was  not  unconstitutional^ 
and  that  an  action  could  not  be 
maintained  at  the  suit  of  a  con- 
tractor to  restrain  the  superintend- 
ing builder,  appointed  under  said 
act  of  1874,  from  entering  into  a 
new  contract  under  the  authority 
of  and  in  the  manner  prescribed 
by  said  act.  Id, 

6.  An  act  declaring  any  circum- 
stance or  any  evidence,  however 
slight,  prima  facie  proof  of  a  fact 
is  valid.    Howard  v.  Moot.        262 


7.  Accordingly  heid,  that  the  act  to 
perpetuate  certain  testimony  re- 
specting the  title  to  the  Pult«ney 
estate  (chap.  19,  Laws  of  1821), 
was  constitutional  and  valid,    /d 
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CONTEMPT. 

1.  Where,  upon  motion  to  punish 
a  party  for  contempt  in  violating 
an  injunction  there  is  legal  evi- 
dence sufficient  to  call  For  the  exer- 
cise of  the  judgment  and  discre- 
tion of  the  court,  its  decision  is 
not  reviewable  here.  Mayer ^  etc., 
V.  JV:  r.  and  S,  I.  F.  Co.  623 

2.  A  party,  bound  to  obev  an  in- 
junction, may  be  guilty  of  a  viola- 
tion thereof  as  well  b^  aiding, 
abetting  and  countenancmg  others 
in  violating  it  as  by  doing  it  direct- 
ly; such  orders  must  be  honestly 
and  fairly  obeyed.  Id. 

8.  Where  proceedings  to  punish  a 
party  for  contempt,  in  violating 
an  injunction,  are  commenced  by 
an  order  to  show  cause,  interroga- 
tories need  not  be  filed  prior  to  a 
final  adjudication  upon  the  alleged 
contempt.  Id. 

Order  rtfimng  to  punith  fcr^ 

not  appealable. 
See  SiUton  v.  Davis,    (Mem.)    685 


CONTRACTS. 

1.  E.  and  M.  and  wife  entered  into 
a  contract  which,  after  reciting 
that  the  parties  were  the  owners 
of  divers  lots  of  land  on  either 
side  of  Twenty-second  street,  be- 
tween Fourth  avenue  and  Broad- 
way, in  the  city  of  New  York; 
that  dwelling-houses  had  been 
erected  on  each  side  of  said  street, 
with  a  court-yard  seven  and 
a-half  feet  in  front,  and  that  the 
parties  deemed  it  for  their  mu- 
tual advantage  that  the  'Mots 
fronting  on  mid  street "  should  be 
occupied  exclusively  by  dwelling- 
houses,  the  fronts  of  which  should 
be  placed  seven  and  a-half  feet 
back  from  the  line  of  the  street, 
contained  an  agreement  that  so 
much  of  their  respective  lots  as 
were  contained  between  the  line 
of  the  street  and  a  line  seven  and 
a-half  feet  therefrom  should  "  re- 
main and  be  enjoyed  as  a  court- 
yard in  front  of  any  houses  to  be 
erected  on  said  lots."  The  par- 
ties, at  the  time  of  making  the 
agreement,  had  befoi'e  them  a  map 


made  several  years  before,  by 
which  the  lots  on  Broadway  ana 
Fouith  avenue  were  laid  out 
twenty-five  feet  wide  and  ninety- 
six  feet  deep,  while  the  interme- 
diate lots  were  twenty-five  feet 
on  Twenty-second  street  and 
ninety-six  feet  dce^.  In  an  action 
brought  by  plaintiff,  who  subse- 
quently purchased  one  of  the  lots 
on  Twenty-second  street  to  re- 
strain defendant  from  building  on 
a  corner  lot  on  Broadway  up  to 
the  line  of  Twenty-second,  street, 
h£ldy  that  it  was  to  be  assumed 
that  the  parties,  in  making  the 
contract,  had  in  contemplation  the 
lots  as  laid  out  and  designated  on 
the  map;  that  the  corner  lots 
fronted  respectively  on  Broadway 
and  Fourth  avenue,  and  it  was 
only  the  intermediate  lots  which 
fronted  on  Twenty-second  street 
within  the  meaning  of  the  con- 
tract; and  that,  therefore,  the  lot 
in  question  was  not  included  in 
said  provision  ol  the  contract,  and 
defendants  could  not  be  restrained 
from  building  thereon  up  to  the 
line  of  Twenty-second  street. 
Clarh  V.  N.  T.  L  I.  and  T.  Co. 

88 

2.  A  promise  made  by  one  person 
for  a  valuable  consideration,  paid 
by  another,  to  pay  the  debts  of 
the  latter,  is,  in  legal  effect,  a 
promise  to  pay  creditors  who  are 
such  at  the  time  the  promise  is 
made.  They  acquire  thereby  ad- 
ditional security  for  the  payment 
of  their  debts,  which  will  pass  as 
an  incident  on  assignment  of  one 
of  the  debts  secured,  but  the  as- 
signee takes  it  by  a  derivative  title 
from  the  assignor,  and  no  direct 
contract  is  created  by  the  assign- 
ment between  him  and  the  prom- 
isor.    Barlow  v.  Myers.  41 

3.  It  is  immaterial  that  the  debts  are 
upon  negotiable  instruments  not 
due.  In  the  absence  of  special 
words  indicating  such  an  intent, 
the  promise  is  not  to  the  persons 
holding  the  instraments  at  their 
maturity;  and  the  interest  of  the 
assignee  in  the  promise  is  subject 
to  any  equities  on  the  part  of  the 
promisor  existing  against  the  debt 
while  in  the  hands  of  the  assignor. 

Id. 
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i.  The  State  cannot  be  compelled 
to  proceed  with  the  erection  of  a 
pubUc  building  or  the  prosecu- 
tion of  a  public  work  at  the  in- 
stance  of  a  contractor  therefor. 
Lvrd  V.  Thomas,  107 

5.  A  law  of  the  State  suspending  or 
discontinuing  a  public  work  un- 
der contract,  or  providing  for  its 

eerformance  by  uiff  erent  agencies, 
I  not  subject  to  any  constitutional 
objection  because  the  change 
authorized  involves  a  breach  of 
the  contract;  the  obligation  of  the 
contract  is  not  impaired  by  the 
refusal  of  the  State  to  perform  it; 
the  contractor,  if  not  m  default, 
has  a  just  claim  aniinst  the  State 
for  damages  resulting  from  the 
breach,  and  a  remedy  by  appeal  to 
the  legislature.  Id. 

6.  Accordingly  held^  that  the  act  of 
1874  (chap.  828,  Laws  of  1874), 
suspending  the  commissioners  ap- 
pointed under  the  act  of  1870 
(chap.  427,  Laws  of  1870)  to  con- 
struct a  State  reformatory  at 
Elmira,  and  providing  for  the 
appointment  of  a  superintending 
builder  with  power  to  contract 
for  a  completion  of  a  certain  por- 
tion of  the  work  upon  a  changed 
plan,  etc.,  although  in  effect  a  re- 
fusal to  proceed  under  the  plans 
and  contracts  then  existing  for 
the  work,  and  a  violation  of  such 
a  contract,  was  not  unconstitu- 
tional, and  that  an  action  could 
not  be  maintained  at  the  suit  of  a 
contractor  to  restrain  the  super- 
intending builder,  appointed  un- 
der said  act  of  1874,  from  enter- 
ing into  a  new  contract  under  the 
authority  of  and  in  the  manner 
prescribed  by  said  act.  Id. 

7.  Where  one  engaged  in  business 
enters  into  a  copartnership  with 
another  for  the  purpose  of  con- 
tinuing the  business,  and  transfers 
its  assets  to  the  firm  in  considera- 
tion of  an  agreement  of  the  flim 
to  assume  and  pay  certain  specified 
debts  incurred  in  the  business,  and 
to  apply  the  assets  first  to  the  pay- 
ment of  said  debts,  the  agreement 
is  to  be  deemed  as  made  for  the 
benefit  of  the  creditors  holding  the 
claims  specified,  and  an  action  may 
be  maintained  by  such  a  creditor 


against  the  firm  upon  such  agree- 
ment.   AmM  V.  ifichoU.         117 

8.  A  contractor  for  the  erection  of 
a  building  who  sub-contracts  a 
portion  of  the  work  and  reserves 
no  control  or  authority  over  or 
right  to  direct  as  to  the  manner  of 
performance,  save  generally  to  in- 
sist that  the  work  te  done  accord- 
ing to  the  terms  of  the  sub-contract, 
is  not  liable  to  a  third  person  for 
ap  injuiy  caused  by  the  neglifi^ent 
act  of  the  sub-contractor.  Slater 
V.  Mersereau.  188 

9.  Defendant  contracted  to  erect  a 
building  on  land  of  A.  &  Ck>.,  the 
work  to  be  done  under  the  direc- 
tion of  an  architect  named.  De- 
fendant sub-contracted  the  mason 
work  to  B.  &  M.,  who  contracted 
to  cut,  when  directed,  a  recess  in 
the  wall  to  receive  a  waste  pipe 
to  convey  water  from  the  roof  to 
a  sewer.  B.  So  M.  not  having  re- 
ceived directions  did  not  cut  the 
recess  after  the  roof  was  on,  and 
in  consequence  the  water  from  the 
roof,  during  a  rain  storm,  ran  into 
the  cellar  where  it  was  ioined  by 
water  from  the  street,  let  m  through 
the  negligence  of  B.  &  M.  in  con- 
structing an  area  in  front  of  the 
building.  The  water  found  its 
way  through  the  walls  into  plain- 
tiffs' builmng  adjoining,  injuring 
their  goods.  In  an  action  to  re- 
cover damages  for  the  injury,  hM^ 
that  the  power  given  to  the  archi- 
tect for  the  protection  of  the  owner 
to  direct  was  simply  as  to  the  fit- 
ness of  the  materials  and  the  man- 
ner the  work  was  done,  not  as  to 
the  time;  that  it  was  defendant's 
duty  to  direct  the  necessary  work 
to  be  done  to  convey  off  the  water 
from  the  roof,  and  it  was  negligence 
on  his  part  in  failing  to  do  so  in 
proper  time;  that  he  was  not  liable 
for  the  negligence  of  B.  &  M.  in 
constnicting  the  area,  but  as  their 
acts  of  negligence  and  his  own 
united  to  cause  the  injury,  he  was 
properly  held  liable  for  the  whole. 

Id. 

10.  An  executory  contract  under 
seal  for  the  purchase  of  lands, 
executed  by  the  vendee  in  his  own 
name,  cannot  be  enforced  as  the 
simple  contract  of   another   not 
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mentioned  in  or  a  party  to  the  in- 
strument, on  proof  that  the  vendee 
named  had  oral  authority  from 
such  other  to  enter  into  the  con- 
tract, and  acted  as  his  agent  in  the 
transaction;  at  least  in  the  absence 
of  proof  of  some  act  of  ratifica- 
tion on  the  part  of  the  undisclosed 
principal.      Briggs   v.    Partridge. 

358 

11.  It  se&ms,  that  in  case  of  a  simple 
contract  the  rule  is  otherwise  and 
the  principal  is  bound.  Id, 

12.  Where,  upon  failure  of  one  party 
to  perform  his  contract  within  the 
time  specified,  the  time  is  extended 
upon  a  certain  condition,  a  per- 
formance of  the  condition  is  re- 
quisite to  enable  the  party  to  avail 
himself  of  the  extension.  Levy  v. 
Burgess,  890 

18.  Defendant  contracted  to  pur- 
chase of  plaintiffs  certain  railroad 
bonds  indorsed  by  the  State  of  A., 
to  be  delivered  and  paid  for  at  a 
specified  time  and  place.  Defend- 
ant attended  at  the  time  and  place 
to  receive  the  bonds,  but  plaintiffs 
were  unable  to  perform.  Defend- 
ant informed  plaintiffs  that  they 
could  deliver  within  a  certain  time 
to  his  brokers,  M.  <&  T.,  bonds, 
the  indorsements  upon  which  were 
signed  by  the  governor  of  A.  as 
governor ;  said  brokers  were  au- 
thorized to  receive  and  pay  for  the 
bonds  if  so  signed,  but  not  other- 
wise. Plaintiff  had  contracted 
with  H.  for  the  bonds,  who  offered 
bonds,  a  portion  of  which  were 
signed  by  the  governor,  but  with- 
out the  addition  of  his  name  of 
office.  H.  allowed  plaintiff  to  take 
the  bonds  to  tender  to  M.  &  T., 
under  an  agreement  that,  if  ac- 
cepted, plaintiff  would  accept  them 
as  agood  deliverv  on  the  contract 
of  H.  The  bonds  were  tendered 
within  the  time,  but  M.  &  T.  re- 
fused to  accept  because  not  in- 
dorsed as  prescribed,  and  the 
bonds  were  returned  to  H.  In  an 
action  upon  the  contract,  Tield,  that 
by  the  failure  of  plaintiffs  to  per- 
form at  the  time  agreed  upon, 
defendant  was  discharged  unless  he 
waived  his  right  or  .extended  the 
time;  that  to  avail  themselves  of 
the  extension  plaintiffs  were  bound 


to  comply  with  the  condition  im- 
posed, and  a  tender  of  bonds  of  a 
different  description,  although  the 
indorsement  was  a  valid  indorse- 
meut  of  the  State,  was  insufficient; 
also,  that  a  tender  to  M.  &  T.  of 
bonds,  which,  as  plaintiffs  knew 
they  were  not  authorized  to  accept, 
was  not  equivalent  to  a  tender  to 
defendant.  Id. 

14.  The  board  of  public  works  of  the 
city  of  R.  passed  an  ordinance  pro- 
viding for  the  deepening  and  en- 
larging of  a  sewer,  by  enlarging  a 
portion,  constructing  a  tunnel  un- 
der a  race  and  deepening  another 
portion.  Bids  were  advertised  for 
and  received  which  were  so  much 
per  foot  for"  open  cut"  and  so 
much  for  tunneling.  The  contract 
was  awarded  to  S.,  a  portion  to  be 
** open  cut "  and  theportion  under 
the  race  tunneled.  The  board  sub- 
.scquently  resolved  that  the  work 
should  be  entirely  tunneled,  and  a 
contract  was  entered  into  with  S., 
without  a  readvertisement,  at  the 
figures  in  his  bid,  which  were  five 
dollars  per  foot  more  for  tunnel- 
ing than  for  "open  cut."  In  an 
action  brought  by  persons  assessed 
for  the  sewer,  wherein  judgment 
was  obtained  restraining  the  pay- 
ment of  any  money  for  tunneling, 
save  for  the  portion  under  the 
race;  held^  that  the  contract  en- 
tered into  was  authorized  by  the 
ordinance,  as  the  provision  for 
deepening  included  any  mode  by 
which  the  work  could  be  accom- 
plished which  the  board,  in  the 
exercise  of  a  reasonable  discretion, 
should  deem  proper;  that  as  the 
petition  presented  did  not  desig- 
nate any  particular  mode  of  doing 
the  work,  there  was  no  violation  of 
the  provision  of  the  act  of  1872 
amending  the  city  charter  (§  7, 
chap.  771,  Laws  of  1872),  confer- 
ring upon  the  owners  the  right  to 
designate  the  kind  of  improve- 
ment; that  having  compliea  with 
the  provision  of  said  act  (§  8),  re- 
quiring advertisements  for  propo- 
sals, the  board  was  not  required 
to  advertise  again,  but  had  the 
authority  to  make  the  change 
before  a  contract  in  writing  was 
entered  into,  und  to  adopt  the  pro- 
posal for  tunneling  in  the  accepted 
Did.    Lutes  v.  Briggs.  4M 
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15.  To  iustify  a  court  of  equl^  in 
chan^ng  the  language  of  a  written 
instrument  sought  to  be  reformed, 
in  the  absence  of  fraud,  it  must 
be  established  that  both  parties 
agreed  to  something  different  from 
what  is  expressed  in  the  writing, 
and  the  proof  should  be  so  clear 
and  convmcing  as  to  leave  no  room 
for  doubt.  Mead  v.  W.  K  Ins, 
Go.  453 

16.  Plaintiff  was  employed  by  the 
I.,  0.  and  D.  R.  R  Co.  to  find 
contractors  to  build  its  road.  He 
procured  defendants  to  agree  to 
enter  into  such  contract.  It  was 
agreed  that  the  company  was  to 
pay,  as  part  of  the  consideration 
for  the  work,  $250,000.  At  the 
close  of  the  negotiation  and  when 
the  a^eement  was  being  reduced 
to  writings  it  was  further  agreed 
that  the  sum  to  be  paid  defendants 
should  be  increased  to  $255,000; 
that  defendants  should  give  to 
plaintiff,  as  compensation  for  his 
services,  their  order  on  the  com- 
pany for  $5,000,  payable  i?r(?  rcUa, 
as  the  money  became  due  under 
the  contract.  The  agreement  was 
carried  out,  the  contract  executed 
and  the  order  given  and  accepted 
by  the  company.  The  contract 
was  subsequentlv,  and  before  any 
money  became  aue  under  it,  sur- 
rendered by  defendants  and  can- 
celed. In  an  action  to  recover  the 
amount  of  the  order,  h>eld,  that  it 
was  given  for  a  good  consider- 
ation, and  could  not  be  defeated 
by  default  of  the  defendants;  and 
that  defendants  were  liable.  Aidey 
V.  8mit?i.  576 

17.  Where  an  agreement  is  made 
between  two  parties  that  com- 
pensation for  services  rendered  by 
one  to  the  other  shall  be  made  by 
a  provsion  in  the  will  of  the  latter, 
in  case  a  provision  is  made  suffi- 
cient only  to  compensate  m  part 
for  the  services,  the  party  render- 
ing them  has,  after  the  death  of 
the  other,  a  cause  of  action  for 
the  balance  against  his  personal 
representatives.  Beyriolds  v.  Bobin- 
aon,  589 

See  Inbtjrai^ce  (Fire). 
Insurance  (Life). 
Landlord  and  Tenant. 

Sales. 


Fbr  eale  of  land,  failure  of 

eonaideratum  hecavM  of  dtfed  in  tiUe 
See  Wills,  6. 


CONVERSION. 

When  next  of  kin^  instead  of 

personal  representatives,  are  proper 
parties^aintiff,  in  action  for. 

See  Wills,  5. 

When  action  for,  not  maintain' 

able  by  agent  against  his  principal. 

See  VoUzY.  Blackmar,  (Mem.)  644 


CORPORATIONS. 

1.  As  to  whether,  under  the  stat- 
utes of  this  State,  there  is  any 
other  method  of  taxation  of  a 
corporation  than  by  assessing  its 
capital  stock  at  its  actual  value, 
without  regard  to  the  situs  of  the 

Sroperty,  queers.    P^sapiU  ex  rel.  P, 
f,  8.  Co.  V.  Comrs.  Taxes.        541 

2.  Assuming  that  the  personal  prop- 
erty of  a  corporation  located  out- 
side of  the  State  is  in  any  event 
entitled  to  exemption  from  taxa- 
tion, a  temporary  absence  is  not 
sufficient  to  create  the  exemption; 
but  the  change  of  location  must 
be  permanent,  positive  and  un- 
equivocal. Id, 

8.  The  fact  that  a  steamship  com- 
pany, located  for  the  purpose  of 
taxation  within  this  State,  has  in- 
vested a  portion  of  its  assets  in 
steamships  owned  by  and  being 
built  for  it  outside  of  the  State, 
does  not  exempt  it  from  taxation 
upon  such  vessels.  Id. 

4  In  an  affidavit  presented  to  the 
commissioners  of  taxes  and  assess- 
ment for  the  city  and  county  of 
New  York,  for  the  purpose  of 
claiming  exemption  from  taxation 
upon  vessels  so  being  constructed, 
the  value  Of  the  vessels  was  not 
shown,  but  simply  the  amounts 
paid  upon  account  thereof  to  the 
contractors.  Held,  that  the  affi- 
davit was  fatally  defective;  that, 
if  entitled  to  an  exemption,  the 
actual  value  should  have  been 
shown  affirmatively  and  clearly. 
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5.  The  estate  and  interest  of  a  cor- 
poration in  real  property,  although 
but  an  easement,  is  subject  to  levy 
and  sale  on  execution,  as  property 
distinguished  from  the  franchise 
of  the  corporation.  £k>.  Orphan 
Home  V.  Buff.  H.  Asm.  561 

6.  Corporations  may  be  restrained 
by  injunction,  and  mav  be  fined 
for  violating  the  injunction. 
Mayor,  etc..  v.  JV.  T.  and  8. 
I.  F.  Co.  622 

^Insurance  (FirbV 
Inburancb  (Lifb). 
Manufacturing     Gorpoba- 

TIONB. 

Municipal  Corporations. 
Railroad  Corporations. 
Religious  Corporations. 


COUNTER-CLAIM 

Fhr  lo8s  in  trangporUUion^  when 


not  mstainaJble  in  action  by  forwarder 
for  eommisgions. 
See  Forwarder,  1 


COUNTY  CANVASSERS 
(BOARD  OF). 

See  Elections,  1,  2,  8. 


COVENANT. 

On  eaie  of  business^  not  to  en- 
gage in  earns  butinees,  what  ie  breach 

of 

See  Sales,  1, 2 


CRIMINAL  TRIAL. 

1.  In  an  indictment  for  perjury 
alleged  to  have  been  committed 
on  an  investigation  before  the  flre 
marshal,  it  was  alleged  that  the 
accused  swore  there  were  60,000 
cigars  in  the  building  at  the  time 
of  the  fire.  The  proof  was  that 
he  swore  there  were  65,000  cigars. 
This  was  one  of  various  items  of 
property  as  to  which  the  accused 
was  charged  with  having  sworn 
f^sely.  On  error  it  was  objected 
that   there  was  a  fatal  variance 


between  the  indictment  and  the 
proof.  The  objection  was  not 
taken  on  the  trial.  Held^  that  it 
was  not  available  here,  as  if  made 
upon  the  tried,  the  evidence  as  to 
this  item  could  have  been  ex- 
cluded or  waived,  and  the  jury 
directed  to  disregard  it,  and  the 
conviction  could  have  been  sus- 
tained upon  the  proof  as  to  the 
other  items.  Also,  held^  that  the 
variance  was  not  material.  Har* 
rie  V.  The  People.  148 

2.  When  an  indictment  charffes  that 
the  accused  has  sworn  fusely  as 
to  several  facts,  it  is  not  necessary 
to  prove  all  that  is  charged.  It  is 
sufficient  to  prove  enough  to  make 
out  the  offence.  Id, 

8.  There  were  two  counts  in  the  in- 
dictment,  the  first  charging  per- 
lur^  in  the  oral  testimony  eiven 
before  the  fire  marshal,  ana  the 
other  perjury  in  swearing  to  an 
affidavit  before  the  same  officer, 
containing  in  substance  the  same 
matters  as  testified  to  orally.  The 
jury  found  the  prisoner  not  guilty 
under  the  first  count  and  guilty 
under  the  second.  It  was  claimed 
that  the  verdict  was  inconsistent. 
It  appeared  that  a  portion  of  the 
oral  testimony  was  taken  when 
the  fire  marshal  was  not  present. 
Held,  that  the  objection  was  un- 
tenable, as  the  jury  may  have 
found  that  the  oral  testimony 
alleged  to  be  false  was  not  taken 
before  the  marshal.  Id, 

4.  Plaintiff  in  error,  with  two  com- 
^nions,  stopped  at  the  house  of 
C.  in  the  day-time.  He  asked  C.'s 
daughter,  who  was  alone  at  home, 
for  a  drink  of  cider,  offering  to 
pay  for  it.  She  refused  to  let  him 
have  it,  and  he  thereupon  opened 
the  cellar  door,  although  forbid- 
den to  do  so  bv  her,  went  in  and 
drew  some  cider.  He  had  pro- 
cured cider  there  before,  and  was 
partially  intoxicated  at  the  time. 
He  was  indicted  for  burglary  and 
larceny.  Upon  the  trial  nis  coun- 
sel requestea  the  court  to  direct  an 
acauittal,  which  was  denied. 
Held,  error;  that  the  evidence 
failed  to  show  that  the  accused 
entered  with  intent  to  commit 
a  crime;  that  while  there  was  an 
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evidence  of  an  intent  to  obtain  a 
drinH  of  cider  and  thus  to  deprive 
C.  of  his  property,  there  was  an 
absence  of  the  circumstances  ordi- 
narily attending  the  commission 
of  a  larceny,  and  which  dis- 
tinguish it  from  a  trespass,  and 
that  all  the  circumstances  were 
consistent  with  the  view  that  the 
transaction  was  a  trespass  merely. 
McCaurt  v.  JPoople.  588 

Plea  in  ahaiemeni  to  indict- 

menty  because  of  alleged  irregularity 
in  drawing  grand  jury^  when  not 
good. 

See  iNDiOTMEirr,  5>  6,  7. 


DAMAG£8. 

The  measure  of  damages  in  action 
against  a  common  carrier  for  neg- 
lect to  deliver  goods  is  the  dii- 
ference  in  the  value  of  the  goods 
at  the  time  and  place  they  ought 
to  have  been  delivered  and  the 
time  of  their  actual  delivery;  in 
fixing  the  time  when  delivery 
should  have  been  made,  where 
there  is  no  charge  of  negligence 
in  transportation,  a  reasonable 
time  after  arrival  shotdd  be  al- 
lowed for  delivery.  Sherman  v. 
K  B.  R,  B.  Co.  254 

In  ^ectmen*. 

See  Ejbothbnt,  13,  14. 
Emdenee^  when  exemplary  dam- 
ages a/re  claimed. 
See  Evidence,  6. 


DEBTOR  AND  CREDITOR. 

On    injunction^   undertaking 

UmiUed  to  amount  specified  therein. 

See  Injunction,  2,  8. 

Promise  of  third  person  to  pay 

debts,  when  erforeeable. 

See  Partnership,  4. 


DEEDb. 

1.  Where  a  deed  describes  the 
ffranted  premises  as  beginning  at 
tne  intersection  of  the  exterior 
lines  of  two  streets,  the  point 
thus  established  controls  the  other 
parts  of  the  description,  and  lines 


running  along  the  streets  are 
thereby  confined  to  the  exterior 
lines  of  the  streets,  and  the  soil 
of  the  street  is  not  included  in 
the  grant.  White's  Bank  ofB.  v. 
mchols.  '  65 

2.  Descriptions  in  grants  are  to  be 
interpreted  in  reference  to  monu- 
ments and  circumstances  existing 
at  the  time,  in  the  absence  of  any 
evidence  in  the  grant  thnt  the 
parties  contemplated  a  shifting 
boundary  or  any  change  in  the 
lines;  a  change,  therefore,  in  the 
point  of  intersection  of  two  streets 
thus  made  the  starting  point,  by 
a  change  in  the  width  of  one  of 
the  streets,  will  not  extend  or 
affect  the  grant.  Id. 

8.  An  owner  of  an  easement  does 
not,  by  asserting  a  right  to  the 
fee  of  the  servient  estate,  and  by- 
takinff  possession  thereof,  destroy 
his  riffht  to  the  easement  No 
acts  01  such  owner  will  extinguish 
his  right,  save  those  that  indicate 
his  intention  to  abandon  it,  un- 
less other  persons  have  been  led 
bv  such  acts  to  believe  the  right 
abandoned,  and  to  act  upon  the 
belief  so  that  an  assertion  of  the 
right  will  be  to  tbeir  injury.      Id 

4.  B.  and  P.,  being  the  owners  of 
certain  lands  in  the  city  of  Buffalo, 
divided  it  into  lots  and  caused  a 
map  to  be  made  thereof,  designat- 
ing thereon  G.  street  as  sixtv-three 
feet  wide.  They  conveyed  a  lot 
bv  deed,  under  which  aefendant 
claims,  in  which  the  granted  pre- 
mises were  described  as  commenc- 
ing at  the  intersection  of  the  ex- 
tenor  lines  of  G.  and  another 
street  B.  and  P.  subsequently 
conveyed  their  interest  in  the  soil 
of  G.  street,  and  this  interest  was 
conveved  to  plaintiff.  G.  street, 
as  laid  out,  was  opened  and  used, 
but  was,  after  such  deed  was  exe- 
cuted, reduced  b^  the  common 
council  of  the  city  to  a  width 
of  twenty-three  feet,  the  center 
line  remaining  the  same.  Defend- 
ant took  possession  of  and  fenced 
in  the  portion  of  the  street  adjoin- 
ing his  inclosure  up  to  the  new 
line,  claiming  to  own  the  fee.  In 
an  action  of  ejectment  to  recover 
the  Umd  between  the  old  and  new 
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Street  lines,  hdd^  that  the  soil  of 
the  street  was  not  included  in 
the  grant  under  which  defendant 
claimed,  but  the  fee  thereof  was 
in  the  plaintiff;  that  tlie  change 
of  the  exterior  lines  of  the  street 
did  not  change  or  affect  defend- 
ants' boundary  lines ;  that  his 
grant,  however,  gave  to  him  an 
easement  in  the  premises  in  ques- 
tion, which  easement  was  not  ex- 
tinguished by  his  inclosing  the 
land  and  asserting  a  right  to  the 
fee;  also,  held^  that  the  fact  that  de- 
fendant had  taken  exclusive  pos- 
session did  not  entitle  plaintiff  to 
an  unqualified  judgment,  but  sim- 
ply to  Judgment  nving  him  pos- 
session subject  to  defenaant's  ease- 
ment. Id. 

5  Where  A.  grants  to  B.  the  right 
to  enter  upon  his  lands  to  con- 
struct a  dam  thereon  near  a  point 
specified,  and  to  take  possession 
of  such  portion  of  the  lands  as 
may  be  necessary  for  that  pur- 
pose, when  the  dam  is  located  and 
built,  the  grant  becomes  as  specific 
in  respect  to  the  land  subiect  to 
the  easement  as  if  it  had  been 
particularly  described  in  the  grant; 
and  neither  grantor  nor  grantee 
can,  without  the  consent  of  the 
other  parties  in  interest,  change 
the  location  of  the  dam.  Eo,  X, 
8t.  J,  Orphan  Home  v.  Bitf.  H. 
Awn,  661 

Besermng  rent  in  perpetuity ^ 

effect  of  defaviX  in  payment  of. 
See  Ejectment,  9. 

In  trust. 

See  Tbubtb  and  Trustees,  11,  12. 


DEFENCES. 

1.  As  to  whether  the  fact  that  the 
Indian  right  of  occupation  of  lands 
within  this  State  had  not  been  ex- 
tinguished with  the  sanction  of 
the  State  government  or  aban- 
doned by  the  Indians,  can  be  set 
up  by  one  without  title,  as  against 
the  owner  in  fee  subject  to  such 
rights,  qucBre,    Howard  v.   Moot. 

262 

2.  Where  a  party,  for  a  valuable 
consideration,  gives  to  another  an 
order  payable  out  of  a  fund  not 


then  in  existence,  such  party  can- 
not, by  his  own  default,  prevent 
the  creation  or  realization  of  the 
fund  and  interpose  the  absence  or 
failure  of  the  fund  as  a  defence  to 
an  action  upon  the  order;  so 
where  an  order  is  drawn  upon  a 
fund,  to  be  paid  upon  the  happen- 
ing of  a  certain  condition,  which 
order  is  accepted,  the  acceptor 
cannot,  by  his  own  act,  defeat 
the  condition  and  then  set  it  up 
as  a  defence  in  an  action  upon 
the  acceptance.    Bieley  v.  Smith. 

676 

3.  Mere  inadequacy  of  consideration^ 
except  as  a  circumstance  bearing 
upon  the  question  of  fraud  or  un- 
due influence,  is  not  a  defence  to 
a  promlssoiy  note.    Earl  v.  Feck. 

696 


Equitable  in  ^ectment. 


See  Ejectment,  7. 

When  fraud  is  a  drfence. 

See  Fraud,  1. 

W/ien  fact  that  plaintiff  was  a 

trespasser^  no  def&nce  in  action  against 
master  for  tortious  act  of  servant. 

See  Master  and  Servant,  7. 

In  action  on  subscription  to 

stock  of  railroad  company,  when  de- 
feet  in  articles  of  association  is  not. 

See  Railroad  Corporation,  7. 


DEFINITIONS. 

**  Borroieer '^    under    uswry 

law. 
See  Usury,  9. 

DEMURRER. 
See  Pleadings,  1, 2. 

DEVISE. 

To  aliens. 

See  Aliens,  1. 
Wills,  2,  6. 

DIVORCE. 

Judgment  in  action  for  ^  against 

wife  necessary  to  deprive  Tier  of  dower 
right. 

See  DowBR,  1. 
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DOUGLAS  (VILLAGE  OF). 
Bee  Municipal  Cobpobationb,  2. 

DOWER 

1,  Under  the  provisions  of  the  Re- 
vised Statutes  (2  R  S.,  146,  §  48). 
declaring  that  a  wife  convicted  of 
adultery  In  an  actiou  brought 
a^^ainst  her  by  her  husband  for 
divorce,  shall  not  be  entitled  to 
dower  in  his  real  estate,  it  is  only 
where,  upon  proof  and  a  finding 
or  verdict  of  adultery,  the  court 
has,  in  such  an  action,  given  judg- 
ment of  divorce  against  the  wife 
and  dissolved  the  marriage  con- 
tract that  her  right  of  dower  is 
lost;  the  forfeiture  is  not  a  conse- 
quence of  the  offttuce  but  of  the 
judgment  founded  thereon.  8chif- 
fer  V.  Pruden.  47 

2.  Where,  therefore,  in  an  action 
of  divorce  a  mncido  brought  by 
a  husband  against  his  wife,  the 
referee  founa  the  wife  guilty  of 
the  adultery  charged,  but  also 
found  the  husband  guilty  of  the 
same  offence,  and  thereupon  a 
judgment  was  entered  dismissing 
the  complaint,  held,  that  the  wife 
had  not  lost  her  right  of  dower; 
that  this  possibility  of  dower 
affected  the  title  to  lands  deeded 
by  the  husband,  she  not  having 
joined  in  the  deed  or  in  any  man- 
ner relinquished  her  right;  and 
that  a  vendee  who  had  contracted 
to  purchase  and  pay  for  the  premi- 
ses upon  delivery  of  a  deed  assur- 
ing to  him  the  fee,  clear  of  all 
incumbrances,  was  not  required 
to  accept  such  title.  Id, 


DRAFT. 

See  Bills,  Notes,  Chbgkb. 
Order. 


EASEMENTS. 

1.  An  owner  of  an  easement  does 
not,  by  asserting  a  right  to  the  fee 
of  the  servient  estate,  and  by 
taking  possession  thereof,  destroy 


his  right  to  the  easement  No  acts 
of  such  owner  will  extin^ish  his 
right,  save  those  that  indicate  his 
intention  to  abandon  it,  unless 
other  persons  have  been  led  by 
such  acts  to  believe  the  right 
abandoned,  and  to  act  upon  the 
belief  so  that  an  assertion  of  the 
right  will  be  to  their  injury. 
mUe^e  Bank  of  B.  v.  NiefioU.     05 

2.  Plaintiffs  leased  the  first  floor  of 
a  building  in  the  city  of  New  York 
for  a  store.  In  the  rear  was  a  yard 
attached  to  and  exclusively  appro- 
priated for  the  use  of  the  build- 
ing, to  which  all  the  occupants 
had  access  through  a  hall  running 
from  the  front  to  the  rear  of  the 
building,  and  as  the  building  was 
occupied  when  plaintiffs  leased, 
no  tenant  could  dispense  with  it. 
The  rear  of  the  store  received  light 
necessary  for  the  transaction  of 
business  therein  from  windows 
opening  into  the  yard.  A  door 
opened  from  the  store  into  the  yard 
and  one  into  said  hall.  The  lessor 
consented  that  plaintifGs  miffht 
close  up  these  two  doors  at  his 
own  expense  to  make  shelf  room. 
Defendants,  having  leased  the 
whole  premises,  subject  to  plain- 
tiffs* lease,  began  to  excavate  in 
the  yard  for  the  puipr)se  of  build- 
ing thereon.  In  an  action  to  re- 
strain sudi  building,  hdd,  that 
plaintiffs  by  their  lease  acquired 
an  easement  in  the  yard,  of  which 
they  were  not  deprived  by  the 
agreement  as  to  closing  the  doors; 
that  even  if  it  should  be  held  from 
the  fact  of  closing  the  doors,  that 
it  was  not  the  intention  by  the 
lease  to  give  them  access  to  the 
yard,  yet  they  were  entitled  to 
enjoy  an  easement  therein  for  the 
purposes  of  light  and  air,  and  de- 
fendants could  not  change  it  to 
their  disadvantage.   Doyle  v.  Ijyrd. 

48*2 

8.  The  authorities  establishing  the 
American  doctrine,  so  called,  as 
to  light  and  air,  recognized  and 
distinguished.  Id, 

4.  Where  A.  grants  to  B.  the  right 
to  enter  upon  his  lands  to  construct 
a  dam  thereon  near  a  point  speci- 
fied, and  to  take  possession  of  such 
portion  of  the  lands  as  may  be 
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necessary  for  that  puroose,  when 
tlie  dam  is  located  and  built,  the 
grant  becomes  as  specific  in  respect 
to  the  land  subject  to  the  easement 
as  if  it  had  been  particularly  de- 
scribed in  the  grant;  and  neither 
grantor  nor  CTantee  can,  without 
the  consent  of  the  other  parties  in 
interest,  change  the  location  of 
the  dam.  Ev.  Orphan  Home  v. 
Buff.  K  Awn.  561 

5.  The  estate  and  interest  of  a  cor- 
poration in  real  property,  although 
It  may  be  but  an  easement,  is  sub- 
ject to  levy  and  sale  on  execution, 
as  property  distinguished  from  the 
franchise  of  the  corporation.    Id, 


EJECTMENT. 

1.  A  writ  of  possession  issued  upon 
a  judgment  in  ejectment  can  law- 
full}'  be  executed  after  the  return 
day  thereof;  the  office  of  the  writ 
is  simply  to  carry  into  effect  the 
judgment  and  the  conmiand  to 
return  within  sixty  days  is  direct- 
ory merely.  Witoeck  v.  Van  Rens- 
selaer. 27 

2.  Although  it  is  the  duty  of  the 
sheriff,  in  executing  such  writ,  if 
reqiiired,  to  remove  from  the 
premises  the  personal  property 
thereon,  the  omission  to  do  so  does 
not  vitiate  the  execution  of  the  writ 
when  possession  of  the  land  is 
delivered.  Id. 

8.  Where  the  action  was  brought  by 
a  landlord  because  of  non-payment 
of  rent  and  possession  is  delivered 
to  him  or  his  assignee,  the  statute 
giving  to  the  defendant  six  months 
after  such  taking  possession  in 
which  to  redeem  (2  K.  S. ,  506,  §  83) 
begins  to  run,  and  the  time  limited 
for  redemption  is  not  enlarged  by 
a  subsequent  re-entry  of  the  tenant. 

Id, 

4.  B.  and  P.,  being  the  owners  of 
certain  land  in  the  city  of  Buffalo, 
divided  it  into  lots  and  caused  a 
map  to  be  made  thereof,  designat- 
ing thereon  Q.  street  as  sixty-three 
feet  wide.  They  conveyea  a  lot 
by  deed,  under  which  defendant 
claims,  in  which  the  granted  prem- 


ises were  described  as  commenc- 
ing at  the  intersection  of  the  ex- 
terior lines  of  G.  and  another 
street.  B.  and  P.  subsequently 
conveyed  their  interest  in  the  soil 
of  G.  street,  and  this  interest  was 
conveyed  to  plaintiff.  G.  street, 
as  laid  out,  was  opened  and  used 
but  was,  after,  such  deed  was 
executed,  reduced  by  the  common 
council  of  the  city  to  a  width  of 
twenty-three  feet,  the  center  line 
remaining  the  same.  Defendant 
took  possession  of  and  fenced  in 
the  portion  of  the  street  adjoining 
his  inclosure  up  to  the  new  line, 
claiming  to  own  the  fee.  In  an 
action  of  ejectment  to  recover  the 
land  between  the  old  and  new 
street  lines,  Tield,  that  the  soil  of 
the  street  was  not  included  in  the 
grant  under  which  defendant 
claimed,  but  the  fee  thereof  was 
in  the  plaintiff;  that  the  change 
of  the  exterior  lines  of  the  street 
did  not  change  or  affect  defend- 
ants' boundary  lines ;  that  his 
grant,  however,  gave  to  him  an 
easement  in  the  premises  in  ques- 
tion, which  easement  was  not  ex- 
tinguished by  his  inclosing  the  land 
and  asserting  a  right  to  the  fee ; 
also,  ?ield,  that  the  fact  that  defend- 
ant had  taken  exclusive  possession 
did  not  entitle  plaintiff  to  an  un- 
qualified judgment,  but  simply  to 
judgment  giving  him  possession 
subject  to  defendant's  easement. 
White's  Bank  ofB,  v.  NichoU.     65 

5.  In  an  action  of  ejectment  wherein 
the  question  was  as  to  the  location 
of  a  boundary  line,  it  appeared 
that  the  adjoining  owners  formore 
than  fifty  years  had  occupied  each 
on  his  side  up  to  an  old  fence;  that 
the  fence  had  been  kept  up  and 
maintained  as  a  division  fence  for 
more  than  twenty  years,  each 
owner  by  agreement  keeping 
up  one-half:  Held^  that  this  was 
sufficient  evidence  of  a  practical 
location  of  and  an  acquiescence  in 
the  fence  as  the  boundary  line,  and 
of  a  possession  for  more  than 
twenty  years  in  pursuance  of  such 
loc4ition  to  require  the  submission 
of  that  question  to  the  jury.  Jones 
V.  Smith.  180 

6.  A  plaintiff  in  ejectment  must  re- 
cover upon  the  strength  of  his  own 
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title ;  he  can  take  nothing  by  reason 
of  any  defects  in  that  of  the  de- 
fendant Wallace  v.  Swinton.    188 

7.  One  F.,  in  October,  1868,  exe- 
cuted an  instrument  under  seal, 
which,  by  its  terms,  conveyed  to 
plaintiff  certain  real  and  personal 
estate,  with  power  to  sell  and  con- 
vey the  lands  "by  retail  for  the 
best  price  that  can  be  got/'  and, 
until  such  sale,  to  rent  such  of 
them  as  could  be  rented,  and  after 
defraying  expenses  and  retaining 
five  per  cent  for  commissions,  to 
pay  over  to  P.  the  residue  of  the 
avails  received  during  his  life, 
and  upon  his  death,  after  payment 
of  his  debts,  to  distribute  the 
residue  in  the  manner  and  to  the 
persons  specified.  In  December, 
1870,  F.  executed  to  defendant  K. 
a  written  contract  for  the  sale  to 
him  of  certain  premises,  part  of 
the  real  estate  included  in  said 
instniment,  and  R.  went  into  pos- 
session under  said  contract.  F. 
died  in  April,  1873.  In  an  action 
to  recover  possession  of  the  prem- 
ises contracted  to  R.,  held  (Earl,  J., 
dissenting),  that  conceding  plaintiff 
became  seized  under  the  instru- 
ment of  an  estate  in  the  lands  in 
ti-ust  for  leasing  with  power  of 
sale,  asF.  was  entitled  to  receive  to 
his  own  use  all  receipts  from  sales 
during  his  life,  and  as  he  could 
have  compelled  an  execution  of 
the  trust  by  a  sale,  he  having,  in- 
stead of  resorting  to  a  court  of 
equity  for  that  purpose,  made  a 
sale,  thus  accomplishing  the  same 
result,  R.  not  being  in  default,  was 
in  equity  entitled  to  hold  the  prem- 
ises as  against  plaintiff.  JSeermant 
V.  Robei-tson.  832 

8.  In  an  action  of  ejectment,  plain- 
tiffs gave  in  evidence  a  judgment 
roll  m  a  former  action  of  eject- 
ment brought  by  the  grantor  of 
plaintiffs'  ancestor  against  defend- 
ant to  recover  the  same  lands 
wherein  it  was  adjudged  that  said 
grantor  was  entitled  to  possession 
—  ?ield^  that  said  roll  was  conclu- 
sive proof  of  the  right  of  posses- 
sion in  said  grantor;  that  tlie 
statutory  right  of  redemption  for 
six  months  alter  execution  of  writ 
of  possession  (3  R.  S.,  506,  §§  33, 
84),  did  not  vary  its  effect  as  evi- 


dence in  subsequent  suits  between 
the  parties,  or  their  privies,  of 
what  was  adjudicated;  and  in  the 
absence  of  proof,  that  the  right  so 
adjudicated  did  not  still  exist, 
plaintiflfo,  on  proof  that  they  had 
succeeded  to  that  right,  were  en- 
titled to  a  judgment  for  the  re- 
coveiy  of  possession.  Cogger  v. 
Lansing.  417 

9.  The  complaint  in  the  former  action 
claimed  a  title  in  fee,  alleging  a 
grant  in  fee  of  the  lands  in  ques- 
tion to  defendant's  grantor,  with 
a  charge  upon  them  of  a  yearly 
rent  in  perpetuity  to  the  grantor  in 
said  grant,  his  heirs  and  assigns, 
with  clauses,  that,  in  case  of  non- 
payment, the  grantor  might  re- 
enter, have,  repossess  and  enjoy 
the  former  estate  and  expel  the 
grantee,  and  that  the  inaenture 
should  become  void;  it  alleged 
non-payment,  and  notice  to  de- 
fendant of  the  intention  of  plaintiff 
to  re-enter,  in  pursuance  of  the  act 
of  1846  (chap.  274,  Laws  of  1846). 
The  answer  of  defendant  took 
issue  upon  these  averments,  and 
the  referee  found  in  favor  of  plarn- 
tiff.  The  referee  did  not  find 
specifically  what  title  plaintiff 
had  in  the  premises,  and  in  the 
judgment  entered  upon  the  report 
no  mention  was  made  of  plaintiff's 
title,  but  simply  an  adju^cation 
that  plaintiff  recover  and  have 
possession.  Upon  the  evidence 
furnished  b^  the  judgment  roll 
the  court,  m  the  second  action, 
directed  the  jury  to  find  a  title  in 
fee  in  the  plaintiffs.  Held^  no 
error,  that  the  interest  in  the  rent, 
owned  by  the  erantor,  was  an 
estate  therein  in  fee  simple;  that» 
by  tlie  right  of  re-entry  and 
avoidance  of  the  lease  or  grant 
upon  non-performance  of  the  con- 
dition to  pay  rent,  a  conditional 
estate  was  constituted  in  the 
g;rantor,  and  a  right  to  enforce 
It  by  action  of  ejectment;  and  that 
upon  breach  of  the  condition,  the 
whole  estate  was  at  law  cast  upon 
the  grantor,  aud  he  became  re- 
vested with  an  estate  in  fee  simple 
in  the  lands;  also,  that  it  was 
immaterial  that  the  referee  did 
not  in  terms  express  a  conclusion 
of  law  to  that  effect,  as  it  results 
necessarily  from  the  facts  found. 
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and  the  ludflment  was  conclusive 
as  to  plaintiffs'  tide.  Id. 

10.  The  action  of  ejectment  now 
tests  not  only  the  right  to  the  pos- 
session but  the  title  under  which 
the  right  exists,  whether  in  fee,  for 
life,  or  for  years.  Id, 

11.  Some  of  the  plaintiffs  were  in- 
fants; their  father  died  intestate. 
Hddf  that  their  rights  were  en- 
forceable by  their  mother  as  guar- 
dian in  socage.  Id. 

12.  Also,  hddy  that  plaintiffs  being 
the  holders  of  the  legal  title,  were 
the  proper  parties  to  enforce  it; 
and  that  the  fact  that  they  held  it 
as  security  for  a  debt,  the  equita- 
ble title  being  in  another,  could 
not  be  interposed  to  defeat  a  re- 
covery. Id. 

18.  One  count  of  the  complaint  set 
forth  the  value  of  the  use  and 
occupation  and  claimed  the  same 
as  damages.  Upon  the  trial,  evi- 
dence was  given,  without  objec- 
tion and  uncontradicted,  as  to  the 
value  of  the  use  and  occupation. 
The  court  directed  the  jury  to  find 
the  amount  so  proved  for  plain- 
tiffs, '*for  withholding  the  posses- 
sion of  the  premises.  This  was 
excepted  to  generally.  It  was 
urged  upon  appeal  that  testimony 
of  the  value  of  the  use  and  occu- 
pation was  not  competent  upon 
an  issue  as  to  the  dam^es  for  with- 
holding possession.  Udd^  that  the 
allegation  in  the  complaint  was  a 
sufficient  claim  for  mesne  profits; 
and  that  no  exception  was  taken 
below  sufficient  to  present  the  ob- 
jection, /d 

14.  In  the  judgment  the  sum  recov- 
ered was  stated  to  be  as  damages 
for  withholding  possession.  Udd^ 
that  this  was  not  an  error  review- 
able upon  exception,  but  an 
irre^larity  to  be  corrected  on 
motion.  Id. 


ELECTIONS. 

1.  A  board   of  county  canvassers 

organized  under  the  election  laws 

of  the  State,  although  composed 

of  town  officers,  do  not  meet  as 
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such,  or  to  perform  duties  relating 
exclusively  to  town  or  county 
matters,  but  meet  as  a  distinct 
board  for  a  special  service  (Mil- 
ler and  Earl,  J.J.,  dissenting). 
Hankins  v.  The  Mayor ^  etc.        18 

2.  The  provision  of  the  act  of  1869, 
providing  for  the  support  of  the 
government  of  the  city  of  New 
York  (chap.  875,  Laws  of  1869), 
which  requires  the  mayor  and 
comptroller  to  designate  news- 
papers in  which  to  publish  the 
proceedings  of  the  board  of  super- 
visors and  procecdingH  relating  to 
county  affairs,  does  not  include 
proceedings  of  the  board  of  can- 
vassers for  the  city  and  county  of 
New  York,  and  there  is  no  re- 
pugnancy between  that  provision 
and  the  statutory  regulations  for 
the  publication  of  the  proceedings 
of  election  boards  (§  11,  title  6, 
chap.  180,  Laws  of  1842).  (Mil- 
ler and  Earl,  J  J.,  dissenting.) 

8.  Accordingly,  hei^  (Miller  and 
Earl,  JJ.,  dissenting),  that  the 
power  given  to  the  boards  of 
county  canvassers  to  designate  tlie 
papers  in  which  the  results  of  the 
elections  shall  be  published,  was 
not  taken  away  from  the  board  of 
canvassers  of  the  citv  and  county 
of  New  York  by  said  provision  of 
the  act  of  1869;  and  that  other 
than  the  official  papers  having 
been  designated,  in  1870,  by  the 
board,  the  city  corporation  was 
liable  for  the  expense  of  the  pub- 
lication. Id. 


EMINENT  DOMAIN. 

Under  the  provision  of  the  charter 
of  the  city  of  Buffalo  (chap.  519, 
Laws  of  1870),  authorizing  the 
city  to  take  the  fee  of  lands  for 
corporate  purposes,  proceedings 
were  institutea  to  take  lands  of  a 
railroad  company,  in  accordance 
with  a  resolution  of  the  common 
council.  Upon  appeal  from  an 
order  appointing  commissioners, 
Uie  General  Term  hM  that  the 
court  at  Special  Term  "had  no 
authority  to  inquire  into  any 
thing  except  the  mere  regularity 
of  the  proceedings  and  as  to  who 
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should  be  commissioners."  Held, 
error;  that  a  legal  question  was 
presented,  i.  ^. ,  as  to  whether,  un- 
der the  grant  of  power  contained 
in  the  charter,  the  city  was  author- 
ized to  appropriate  the  fee  of 
lands  held  by  a  railroad  company, 
also  for  public  use,  and  acquired 
by  the  exercise  of  tlie  right  of 
eminent  domain,  which  question 
the  court  hearing  the  application 
necessarily  had  Uie  power  to  de- 
cide.   In  re  City  of  Buffalo,      547 

2.  As  to  whether  the  charter  confers 
the  power  to  make  such  an  ap- 
propriation, quctre.  Id 


EQUITY. 

1.  A  suit  in  equity  to  rescind  an 
agreement  for  the  sale  of  real 
estate  because  of  defect  in  title  or 
want  of  power  in  the  vendor  to 
seU  cannot  be  maintained,  as  the 
party  has  a  perfect  defence  to  any 
action  brought  against  him  to  en- 
force   the   contract      Bruner  v. 

906 


2  If  a  craft  of  any  kind  is  adapted 
for  use  in  any  employment  for 
which  a  canal  may  lawfully  be 
used,  and  is  actually  employed  in 
a  business  lawful  in  itself,  and 
does  not  in  the  conduct  of  such 
business  unreasonably  or  unneces- 
sarily obstruct  the  navigation  of 
the  canfd  by  other  vessels,  a  court 
of  equity  wiU  not  forbid  the  use 
of  the  craft  in  such  employment; 
and  tills,  although  some  obstruc- 
tion to  the  free  passage  of  vessels 
necessarily  results  from  the  pecu- 
liar employment.  People  v.  Hot- 
ton,  610 

8.  It  is  not  the  province  of  a  court 
of  equity  to  proscribe  one  branch 
of  a  business  in  which  a  party  is 
engaged,  while  permitting  eveiy 
other  branch  of  the  same  business 
to  be  carried  on  in  the  same 
locality  and  with  the  same  instru- 
mentalities. Id, 


BkpUUMe  defence  in  ^eetment. 


i^  Ejbctmbkt,  7. 


ERROR  (WRIT  OF). 

When  point  not   taken  below 

cannot  be  taken  on. 
See  Criminal  Trial,  1. 


ESTOPPEL. 

A  municipal  corporation  is  not 
estopped  from  asserting  the  in- 
validity of  its  bonds,  by  any  con- 
duct of  its  officers  or  agents,  or  by 
acts  of  acquiescence  and  approval 
on  the  part  of  the  inhabitants  of 
the  municipality,  after  knowledge 
of  the  facts.  Weismer  v.  ViU^ 
of  D.  91 

When  party  estopped  from  aa- 

eerting  a  defect  not  set  up  in  return  to 
writ  of  mandamus. 

See  Mandamits,  1. 


EVIDENCE. 

1.  Rules  of  evidence  are  at  all  times 
subject  to  modification  and  con- 
trol by  the  legislature,  and 
changes  thus  made  may  be  made 
applicable  to  ezistinff  causes  of 
action.     Howard  v.  Moot.  262 

2.  An  act  declaring  any  circumstance 
or  any  evidence,  however  slight, 
prima  fade  proof  of  a  fact  is  valid. 

Id. 

8.  Accordingly  Tield,  that  the  act  to 
perpetuate  certain  testimony  re- 
specting the  title  to  the  Pulteney 
estate  (chap.  10,  Laws  of  1821), 
was  constitutional  and  valid.     Id, 

4.  Also  heUdy  that  the  legislature 
having  thereby  made  the  dian- 
cellor  the  final  arbiter  to  deter- 
mine what  would  be  good  prima 
fade  evidence  of  the  facts  stated, 
evidence  taken  in  due  form,  as 
prescribed  by  the  act,  accompanied 
by  the  opinion  of  the  chancellor, 
properly  given  and  certified,  to 
the  effect  that  it  was  sood  prima 
fade  evidence  of  the  utcts  stated 
was,  although  the  evidence  was 
hearsay,  competent  and  conclu- 
sive in  the  absence  of  any  evidence 
to  controvert  it.  Id, 
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5.  This  court  will  take  judicial  notice 
of  the  fact  that  the  tract  of  land 
known  as  the  '*Pulteuey  estate" 
was  ceded  by  the  State  of  New 
York  to  the  State  of  Massachusetts 
by  the  treaty  and  deed  of  cession 
executed  December  16,  1786,  and 
that  under  the  proper  authority, 
State  and  national,  the  Indian 
title  to  said  lands  has  been  extin- 
guished. Id. 

6.  A  memorandum  relating  to  the 
terms  of  a  parol  contract,  made 
at  the  time  by  one  of  the  parties 
negotiating  the  contract,  and  read 
over  to  the  others,  although  not 
itself  a  valid  contract,  is  com- 
petent as  evidence  to  corroborate 
the  oral  evidence  as  to  the  terms 
of  the  contract;  the  memorandum 
does  not  make  the  oral  evidence 
incompetent.  Lathrop  v.  Bram- 
haU.  865 

7.  In  an  action  against  an  innkeeper 
for  the  loss  by  fire  of  goods  of  a 
guest  in  an  outbuilding,  the  de- 
lence  was  that  the  fire  was  of 
incendiary  ori^n.  The  question 
as  to  the  origm  of  the  nre  was 
contested.  Defendant  offered  to 
show  that  on  the  night  of  the 
fire  an  attempt  was  made  to  fire 
another  building,  a  shoit  dis- 
tance from  the  barn  of  defend- 
ant«  by  the  use  of  similar  means 
to  those  which  defendant's  evi- 
dence tended  to  show  were  used 
in  firing  said  bam.  This  evi- 
dence was  oblected  to,  and  objec- 
tion sustained.  Heldf  error;  that 
the  evidence  was  competent  as 
bearing  upon  the  question  of  the 
origin  of  the  fire.  Faucett  v. 
mehols.  377 

8.  Where  exemplary  or  punitive 
damages  are  claimed  in  an  ac- 
tion, all  the  circumstances  imme- 
diately connected  with  the  trans- 
action, tending  to  exhibit  and  ex- 
plain the  motive  of  defendant  as 
to  show  upon  the  one  side  that  he 
acted  maliciously,  or  upon  the 
other  that  he  acted  in  the  honest 
belief  that  he  was  justified  in 
what  he  did,  or  acted  under  the 
impulse  of  sudden  passion  or 
alarm  caused  by  plaintiff's  con- 
duct, are  admissible  in  evidence. 
Volto  V.  Blackmar.  440 


9.  It  is  competent  under  the  Code 
for  one  of  two  makers  of  a  prom- 
issory note,  in  an  action  upon 
the  note,  to  prove  by  parol  that 
he  signed  the  note  as  surety,  to 
enable  him  to  interpose  as  a  de- 
fence that  he  was  discharged  by 
an  extension  of  time  given  to  the 
principal  with  knowledge  of  the 
suretyship.     Hitbbard  v.  Gv,rney. 

467 

10.  Such  evidence  does  not  alter  or 
vary  the  written  contract,  as  the 
fact  proved  simply  operates,  when 
knowledge  of  it  is  brought  home 
to  the  creditor,  to  prevent  him 
from  changing  the  contract  or 
making  a  different  one  with  the 
principal  debtor  without  the  con- 
sent of  the  surety,  or  from  impair- 
ing the  rights  of  the  latter  by 
releasing  any  security  or  omitting 
to  enforce  the  contract  when  re- 
quested. Id, 

11.  The  authorities  upon  the  ques- 
tion as  to  the  competency  and  effect 
of  such  evidence  collated  and  dis- 
cussed. Id, 


13.  Plaintiff's  complaint  alleged,  in 
substance,  that  certain  bonds  be- 
longing to  the  estate  of  S.,  of 
whose  will  he  was  surviving  ex- 
ecutor, came  into  defendant's 
hands  as  the  personal  representa- 
tive of  M.,  a  deceased  executor, 
which  thc^  refused  to  deliver  up 
unless  plaintiff  would  pay  an  un- 
just claim  for  commissions,  which 
was  disputed  by  plaintiff,  but 
which  he  paid  in  order  to  obtain 
the  bonds.  Defendant's  answer 
alleged,  among  other  things,  that 
an  account  containing  charges  for 
the  commissions  claimed  was  de- 
livered to  plaintiff  at  his  request, 
examined  by  him  and  admitted 
to  be  correct  This  allegation, 
after  plaintiff  had  given  evidence 
that  he  had  always  disputed  the 
claim,  defendants  offered  to  prove 
on  trial.  The  offer  was  rejected. 
Held,  error;  that  the  averment  in 
the  complaint  that  the  claim  was 
unjust  and  was  disputed  was 
necessary  in  order  to  show  that 
the  payment  was  involuntary;  and 
it  bein^  put  in  issue,  defendant 
was  entitled  to  the  evidence  offered 
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as  relevant  to  that  issue.    Schoiep 
Y.  Muntford,  521 

18.  In  an  action  to  recover  for  ser- 
vices rendered  to  a  boarder  sick 
with  cancer,  evidence  on  the  part 
of  plaintiff  was  received,  under 
objection,  that  the  health  of  his 
wife  was  injured  by  the  stench  of 
the  cancer.  Heldy  no  error;  that 
the  evidence  was  competent,  not 
to  lay  a  foundation  for  recovery 
for  the  loss  of  health,  but  to  show 
the  nature  of  the  services.  Bey- 
ruMs  V.  Boinnson.  589 

14.  Physicians  who  knew  the  value 
of  services  in  nursing  cancer 
cases,  and  who  were  acquainted 
with  the  case,  were  permitted  to 
give  their  opinion  as  to  the  value 
of  the  services  in  dressing  the 
cancer  and  caring  for  the  sick 
person.    Heldt  no  error.  Id, 

10.  A  physician,  who  had  testified  to 
his  knowledge  of  cancer  cases  and 
of  the  value  of  services  in  caring 
for  them,  who  also  testified  to 
having  heard  the  evidence  of  other 
physicians  who  had  treated  and 
who  described  the  cancer,  and  had 
heard  the  testimony  of  plaintiff's 
wife  read,  but  who  had  no  personal 
knowledge  of  the  case,  was  asked: 
**  What  would  be  the  value  of  the 
services  rendered  by  her  in  nurs- 
ing and  dressing  the  cancer?" 
This  was  objected  to,  and  the 
answer  received  under  exception. 
BM,  error;  as  the  question  called 
upon  the  witness  to  assume  the 
correctness  of,  and  to  draw  infer- 
ences from,  the  evidence  of  other 
witnesses;  that  his  opinion  should 
have  been  obtained  by  stating  to 
him  an  hypothetical  case.  Id. 

Of  custom,  v>?i&n  proper. 

See  Assessment  and  Taxation,  8. 

Entries  as,  when  proper. 

See  Assessment  and  Taxation,  4. 

CompeUrU  as  part  of  res  gesta 

and  when  relevant. 

See  Nuisance,  4. 

See  Marks  v.  King.    (Mem.)      628 

Offratidy  when  improper  under 

pleadings. 

See  Partnership,  5. 

Parol,  proper  to  establish  that 

real  estate  deeded  to  one  partner  was 
purchased  for  benefit  of  firm. 

See  Partnership,  9, 10, 18, 17. 


Entries  on  firm  books  compe- 
tent against  partner. 

See  Partnership,  15. 

Of  grantor^  competency  of  to 

show  that  agent  took  deed  in  his  own 
name  in  violation  of  his  duty,  also  as 
part  of  res  gestas. 

See  Boulston  v.  Boulston.  (Mem.)  652 


EXCEPTION. 

Sufficiency  qf,  to  raise  question 

on  appeal. 
See  Ejectment,  18. 


EXECUTION. 

1.  An  execution  against  real  prop- 
ertv,  issued  after  the  death  of  the 
judgment  debtor,  is  absolutely 
void  as  against  those  having  in 
their  hand  an  v  portion  of  the  real 
estate  of  the  deceased  affected  by 
the  judgment  who  have  not  been 
made  parties  to  proceedings  au- 
thorized by  the  law  to  revive  the 
judgment  against  said  estate.  Wnl- 
lace  V.  Swinton.  188 

2.  It  is  essential  to  the  validity  of 
such  an  execution  that  its  issuing 
be  authorized  by  judgment  in  pro- 
ceedings, under  section  876  of  the 
Code  for  the  enforcement  of  the 
judgment.  Id. 

8.  It  is  not  optional  with  the  judg- 
ment creditor  to  proceed  under 
that  section  or  under  section  284; 
the  latter  is  only  applicable  where 
there  has  been  a  aelay  for  five 
years  in  issuing  execution,  and  the 
judgment  debtor  is  still  living.  Id, 

4.  Said  section  876  is  not  repealed  or 
affected  by  the  act  of  18150  (chap. 
295,  Laws  of  1850)  making  the 
leave  of  the  surrogate  necessary  to 
the  issuing  of  an  execution  alter 
death  of  the  judgment  debtor;  this 
is  simply  an  additional  require- 
ment. Id. 

5.  As  to  whether  heirs,  devisees  or 
terre-tenants  can  avail  themselves 
of  irregularities  in  proceedings 
before  the  surrogate  to  defeat  a 
title  to  real  property  acquired  un- 
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der  a  sale  by  virtue  of  an  execu- 
tion authorized  to  be  issued  by  the 
surrogate,  qucere.  Id. 

6.  The  estate  and  interest  of  a  cor- 
poration in  real  property,  althougli 
it  may  be  but  an  easement,  is  sub- 
ject to  levy  and  sale  on  execution, 
as  property  distinguished  from  the 
franchise  of  the  corporation.  Bk. 
Orphan  Home  v.  Buff.  H.  Assn. 

563 


EXPERTS. 

Testimony  of,  when  ineompe- 

ient. 
See  Evidence,  13,  14. 


FALSE  IMPRISONMENT. 

In  an  action  for  assault  and  false 
imprisonment,  it  appeared  that 
plaintiff  was  the  confidential  clerk 
and  agent  of  defendant,  having 
charge  of  his  business  in  New 
York,  with  power  of  attorney 
authorizing  him  to  sign  and  in- 
dorse checks,  notes,  etc.  After 
receiving  notice  that  his  services 
were  not  required  for  another 
year,  he,  without  defendant's 
knowledge,  drew  from  the  bank 
$4,000,  on  a  check  signed  by  him  in 
defendant's  name  and  deposited 
the  same,  receiving  a  certificate  of 
deposit  payable  to  his  own  order. 
Defendant  was  indebted  to  plain- 
tiff at  the  time  about  $3,800,  and,  as 
the  latter  alleged,  he  drew  the 
check  to  pay  tlie  sum  owing  him. 
On  being  advised  of  this,  defend- 
ant went  to  his  office  in  New  York 
and  demanded  the  money,  and 
upon  plaintiff's  refusal  to  Vestore 
it,  discharged  him.  Plaintiff  there- 
upon took  from  the  safe  the  certi- 
ficate of  deposit  and  certain  nego- 
tiable warehouse  receipts  ])elong- 
ing  to  defendant,  and,  without 
the  knowledge  of  the  latter,  car- 
ried them  away.  Defendant,  being 
advised  of  the  fact,  sent  for  an 
officer,  and  on  plaintiff's  return 
and  refusal  to  surrender  the  papers, 
the  arrest  complained  of  was 
made.  The  court  was  requested 
to  charge  the  jury  that  there  was 
no  justification  for  plaintiff's  pos- 


session of  the  warehouse  receipt, 
to  which  the  court  responded: 
"  The  private  rights  of  these  par- 
ties arc  not  before  the  jury." 
Held,  error;  that  the  charge  re- 
quested should  have  been  given, 
and  the  proposition  stated  was 
erroneous;  that  the  facts  were 
proper  to  be  taken  into  considera- 
tion as  bearing  upon  defendant's 
motive.     Vollz  v.  jBtachrnar.      440 


FINDINGS  OF  LAW  AND 
FACT. 

It  seemSj  that  if,  in  an  action  for 
negligence,  tried  by  a  referee,  an 
express  finding  of  fact  that  de- 
fendant was  guilty  of  negligence 
is  necessary  to  uphold  a  juagment, 
a  finding  to  that  effect,  although 
included  in  the  conclusions  of 
law,  is  sufficient  Sherman  v.  B. 
M.  B.  R.  Go.  254 


When  omission  to  find   con" 


dunon  of  laWy   restdting  neeessarUtf 
from  facts  found,  immaterial. 

See  EjECTiiBNT,  9. 

Construction  of  findings. 

See  Insubancb  (Fire),  2. 


FIRES. 
Investigation  as  to  origin. 


See  N.  Y.  (Citt  op),  3,  4. 


FORECLOSURE. 

1.  One  asserting  a  right  under  a 
mortgagor  prior  to  the  mortgage, 
is  a  proper  party  to  an  action  for 
foreclosure  of  the  mortgage  and 
the  question  of  priority  is  proper 
to  be  determined  in  the  action. 
Brown  v.  Volkening.  70 

3.  Where  the  owner  of  a  mortgage 
has  pledged  the  same  as  collateral 
security  for  a  debt  less  than  the 
face  of  the  mortgage,  he  has  an 
interest  in  the  same  which  entitles 
him  to  bring  an  action  for  the 
foreclosure  of  the  mortgage.  In 
such  action  the  pledgee  is  a  ne- 
cessary part>,  but  it  is  immate- 
rial as  far  as  the   mortgagor  or 
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other  parties  in  interest  are  con- 
cerned whether  he  is  made  a 
plaintiff  or  defendant  Simson  v. 
Satterlse.  657 

See  Chattel  Mortgaob,  3,  8. 


FOREIGN  LAW. 

Law  of  another  State  to  he 

learned  only  as  afa^from  evidence, 
SeeHuUy.MUeheeon.  (Mem.)    689 


FORMER  ADJUDICATION. 


In  action  of^ectment,  effe^  of. 


See  Ejbctmsnt,  8,  9. 


FORWARDERS. 

Plaintiffs  .  were  forwarding  mer- 
chants at  T.,  and  were  employed 
by  defendant  to  ship  certain  mar- 


:fe 


ble  to  him  at  P.  The  marble  was 
shipped  on  board  a  canal  boat 
which  proceeded  on  the  way  as 
far  as  A.  Learning  that  it  was 
there  delayed,  one  of  the  plaintiffs 
went  to  A.  and  there  learned  that 
the  only  tow-boat  company  it  was 
practicable  to  employ  to  tow  the 
boat  down  the  H.  river  declined 
to  take  the  boat  unless  the  captain 
would  pay  an  old  bill,  and  would 
pay  in  aiuvance  the  charge  for 
towing.  The  captain  had  gone 
home  to  procure  the  money. 
Plaintiffs  thereupon  advanced  the 
money  and  the  boat  was  put  into 
a  tow,  and  by  the  negligence  or 
unskillfulness  of  the  employes  of 
the  tow-boat  company  was  injured 
and  sunk.  In  an  action  to  recover 
for  advances  and  charges,  where- 
in the  loss  was  set  up  as  a  counter- 
claim, TiM,  that  plaintiffs  acted 
simply  as  forwarders,  not  as  car- 
riers; that  by  the  transactions  at 
A.,  they  did  not  assume  the  car- 
riage 01  the  property;  that  they 
had  a  right,  and  it  was  their  duty 
to  pay  the  advance  charges,  and 
although  defendant  was  not  liable 
for  the  advance  on  the  account  of 
the  captain,  it  was  for  his  benefit, 
and  he  could  not  complain;  and 
that  as  the  loss  did  not  occur  by 


any  negligence  on  the  part  of 
plaintiflS,  and  was  not  a  natural 
or  ordinary  consequence  of  any 
act  of  theirs,  they  were  not  liable 
therefor.   Stannard  y.  Prince.  800* 


FRAUD. 

In  an  action  upon  a  policy  of  life 
insurance  defendant  set  up  as  a  de- 
fence and  proved  that  after  the 
policy  had  been  forfeited  by  rea- 
son of  non-payment  of  premiums 
defendant  was  induced  by  false 
representations  on  the  part  of 
plaintiff  (the  assured)  as  to  the 
health  of  the  insured  to  receive 
the  back  premiums  and  to  revive 
the  policy.  The  insured  died 
within  a  week  thereafter.  De- 
fendant served  an  offer  to  allow 
judgment  for  the  back  premiums 
so  received  with  interest  and  costs. 
The  court  directed  a  verdict  for 
plaintiff  on  the  ground  that  it  was 
the  duty  of  defendant,  on  dis- 
covery of  the  fraud,  to  have  re- 
turned, or  offered  to  return,  the 
back  premiums  and  to  disaffirm 
the  new  contract;  and  not  having 
done  so  the  fraud  was  no  defence. 
Heldj  error;  that  conceding  the 
rule  stated  to  be  applicable  to  the 
case,  it  was  substantially  complied 
with  by  the  offer  of  judgment; 
that  defendant  was  not  bound  to 
make  the  offer  before  a  claim  was 
presented;  and  as  the  action  was 
brought  soon  after  the  time  al- 
lowed bv  the  policy  for  the  pay- 
ment of  the  claim  had  elapsed, 
that  the  offer  was  made  with  suffi- 
cient and  reasonable  promptness; 
also  that  it  was  no  answer  that 
the  offer  not  having  been  accepted 
within 'the  time  prescribed  was  to 
be  deemed  withdrawn,  as  the  non- 
acceptance  was  the  fault  of  the 
plaintiff.  Harrie  v.  E,  L,  A.  So- 
ciety, 196 


When  allegation  of,  insuJUaent 


to  aUow  proof. 
See  Partnership,  5. 


FRAUDS  (STATUTE  OF). 
See  Statute  of  Frauds. 
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GENERAL  TERM. 

A  Genera]  Tenn  has  no  power  to 
review  a  case  upon  the  facts  on 
appeal  from  the  judgment  where 
the  trial  was  by  jury;  the  only 
mode  in  which  the  facts  can  be 
brought  before  it  for  review,  is  by 
appeal  from  order  of  Special 
Term  or  Circuit  granting  or  re- 
fusing a  new  trial.  Boa%  v.  W.  M. 
L.  Ins,  Oo,  236 


GOOD-WILL. 

1.  Where  A.  sells  out  the  stock  and 

Sood-will  of  a  retail  business  to 
i.,  covenanting  not  to  engage  in, 
or  carry  on,  the  same  business 
within  certain  limits,  it  is  not 
necessary,  in  order  to  establish  a 
breach  of  the  covenant,  to  show 
that  A.  has  solicited  custom  with- 
in the  prescribed  limits;  if  he, 
having  established  himself  in  the 
same  business  outside  of  the  dis- 
trict, systematically  and  for  profit, 
to  an  extent  to  constitute  the 
carrying  on  of  a  business,  sends 
to  the  houses  of  customers  within 
the  district,  receives  orders  and 
delivers  goods,  this  is  a  breach 
of  the  covenant,  although  it  be 
done  at  the  request  of  the  custo- 
mers and  without  his  solicitation. 
Sander  v.  Hoffman.  348 

2.  If,  occasionally,  to  oblige  an  old 
customer,  A.  sells  to  him  goods, 
this  is  not  a  breach.  Id. 


GRAND  JURY. 

A  challenge  to  the  array  of  a 
grand  jury  cannot  be  allowed.  (2 
R.  8.,  724,  §§  27, 28.)  Carpenter  v. 
T?ie  People.  488 

AUeged  irregtUarities  of  draw- 
ing of  in  New  York  <j»Yy,  when  not 
ground  for  plea  in  abatement  to  in- 
dictment. 

See  Indictment,  5,  6,  7. 


GUARDLAN  AND  WARD. 

—  Right  of  infant  when  enforce- 
Ue  by  mother  as  guardian  in  socage. 
iS»»  Ejectment,  11. 


Bights  of  mother  as  guardian 

in  socage. 
See  Eoulston  v.  Boulston.    (Mem.) 

652 


HABEAS  CORPUS. 

An  order  quashing  a  writ  of 
habeas  corpus  can  only  be  review- 
ed upon  appeal.  A  writ  of  error 
will  not  lie  in  such  case.  People 
ex  rel,  v,  Conner,  isi 


HIGHWAYS. 

1.  Although  a  highway  crossing  a 
railroad  track  has  been  regularly 
laid  out,  yet  until  it  has  been 
actually  opened  or  notice  ''  of 
such  laying  out "  has  been  served 
upon  an  officer  of  the  railroad 
corporation  named  in  and  as  re- 
quired by  the  act  of  1853  (chap. 
62,  Laws  of  1863),  the  duty  im- 
posed by  the  ^eiierHl  railroad  act, 
as  amended  in  1854  (§  7,  chap.  282, 
Laws  of  1854),  of  ringing  a  bell 
or  sounding  a  whistle  upon  a  train 
approaching  the  crossing,  does  not 
attach;  the  highway  is  not  "a 
traveled  public  road  or  street" 
within  the  meaning  of  said  last- 
mentioned  act.  Cordell  v.  JV.  T.  C. 
and  H.  R.  R.  R.  Co.  585 

2.  Slight  inconveniences  and  occa- 
sional inten-uptions  in  the  use  of 
a  highway  or  navigable  stream, 
which  are  temporary  and  reason- 
able, ai*e  not  illegal  merely  because 
the  public  may  not,  for  the  time, 
have  the  full  use  of  the  highway 
or  stream.    People  v.  IIo$ton.    610 

Borrowing  money  by  towns  for 

building  roads  and  bridges. 
See  Town  Bondino,  1,  2,  3,  4,  6. 


HOTEL  KEEPER 
See  Innkeeper. 


HUSBAND  AND  WIFE. 

1.  Under  the  provisions  of  the  Re- 
vised Statutes  (2  R.  S.,  146,  §  48), 
declaring  that  a  wife  convicted  of 
adultery  in  an  action  brought 
against  her  by  her  husband  for 
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divorce, '  shall  not  be  entitled  to 
dower  in  his  real  estate,  it  is  only 
where,  upon  proof  and  a  finding 
or  verdict  of  adultery,  the  court 
has,  in  such  an  action,  given 
judgment  of  divorce  against  the 
wife  and  dissolved  the  marriage 
contract  that  her  right  of  dower 
is  lost ;  the  forfeiture  is  not  a  con- 
sequence of  the  offence,  but  of 
the  judgment  founded  thereon. 
SMffer  v.  Pruden,  47 

2.  Where,  therefore,  in  an  action  of 
divorce  a  vinculo  brought  by  a 
husband  against  his  wife,  the 
referee  found  the  wife  guilty  of 
the  adultery  charged,  but  also 
found  the  husband  guilty  of  the 
same  offence,  and  thereupon  a 
judgment  was  entered  dismissing 
the  complaint,  heldy  that  the  wife 
had  not  lost  her  right  of  dower; 
that  this  possibility  of  dower 
affected  the  title  to  lands  deeded 
by  the  husband,  she  not  having 
joined  in  the  deed  or  in  any  man- 
ner relinquished  her  right;  and 
that  a  vendee  who  had  contracted 
to  purchase  and  pay  for  the  prem- 
ises upon  delivery  of  a  deed  assur- 
ing to  him  the  fee,  clear  of  all 
incumbrances,  was  not  required 
to  accept  such  title.  Id. 

8.  The  fact  that  the  wife  of  A.  owns 
the  fee  of  the  land  on  which  stands 
the  house  in  which  he  lives  with 
his  family,  is  not  necessarily  incon- 
sistent with  his  having  such  a  pos- 
session of  the  house  as  will  entitle 
him  to  maintain  an  action  against 
a  trespasser  for  forcibly  entering 
it.    Alexander  v.  Hard.  22§ 

4.  Plaintiff  built  a  house  upon  the 
land  of  his  wife,  in  which  he  lived 
with  his  family,  having  possession 
and  control  thereof.  He  operated 
the  farm  in  his  own  name,  owned 
the  stock  and  provided  for  his 
family.  In  an  action  for  unlaw- 
fully and  violently  breaking  into 
and  entering  the'  dwelling-house 
the  court  charged  that  plaintiff 
could  not  recover  for  damages  to 
the  house.  Held,  error;  that  the 
facts  were  sufficient  to  authorize 
a  finding  of  a  possession  in  plain- 
tiff   stimcient    to    entitle  him  to 


maintain  the  action. 


Id. 


5.  Where  a  maiTied  man  takes 
boarders  into  his  house,  or  con- 
verts it  into  a  hospital  for  the  sick, 
and  his  wife  takes  charge  of  his 
establishment  or  renders  servicer 
in  the  house  to  boarders  or  sick 
persons,  in  the  absence  of  proof 
of  any  special  agreement,  all  her 
services  and  earnings  belong  to 
her  husband,  and  he  can  maintain 
an  action  to  recover  therefor. 
JSeynolds  v.  Bobinson.  589 

6.  In  an  action  to  recover  for  ser- 
vices rendered  to  a  boarder  sick 
with  cancer,  evidence  on  the  part 
of  plaintiff  was  received,  under 
objection,  that  the  health  of  his 
wife  was  injured  by  the  stench  of 
the  cancer.  Heldy  no  en'or;  that 
the  evidence  was  competent,  not 
to  lay  a  foundation  for  recovery 
for  the  loss  of  health,  but  to  show 
the  nature  of  the  services.        Id. 


INDEMNITY. 

Where  a  promissory  note  is  lost  and 
an  action  is  brought  thereon,  the 
defendant  is  entitled  to  the  indem- 
nity provided  by  statute  (2  R.  S. , 
406,  §  75)  in  actions  upon  lost  ne- 
gotiable instruments;  and  this, 
although  it  appears  that  the  note 
has  not  been  indorsed;  indemnity 
must  be  given  without  regard  to 
the  fact  of  actual  negotiation. 
Frank  v.  WesseU.  153 


INDIANS. 

1.  This  court  will  take  judicial 
notice  of  the  fact  that  the  tract  of 
land  known  as  tlie  ''  Pultene}' 
estate  "  was  ceded  by  the  State  of 
New  York  to  the  State  of  Massa- 
chusetts by  the  treatv  and  deed  of 
cession  executed  December  16, 
1786,  and  that  under  the  proper 
authority.  State  and  national,  the 
Indian  title  to  said  lands  has  been 
extinguished.     Howard  v.   Moot. 

262 

2.  As  to  whether  the  fact  that  Ihe 
Indian  ri^ht  of  occupation  of  lands 
within  this  State  had  not  been  ex- 
tinguished with  the   sanction  of 
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the  State  goyemment  or 'aban- 
doned by  the  Indians,  can  be  set 
up  by  one  without  title,  as  against 
the  owner  in  fee  subject  to  such 
rights,  qucBi'e,  Id. 

3.  All  the  terms  and  conditions  of 
the  said  treaty,  upon  which  de- 
pended the  right  of  Massachusetts 
and  her  grantees  to  an  absolute 
and  indefeasible  estate  in  the  lands 
granted,  heUd^  to  have  been  sub- 
stantially performed.  Id, 


INDICTMENT. 

1.  In  an  indictment  for  perjury 
alleged  to  have  been  committed 
on  an  investigation  before  the  fire 
marshal  of  New  York  city,  it  was 
alleged  that  the  accused  swore 
there  were  60,000  cigars  in  the 
building  at  the  tune  of  the  fire. 
The  proof  was  that  he  swore  there 
were  65,000  cigars.  This  was  one 
of  various  items  of  property  as  to 
which  the  accused  was  charged 
with  having  sworn  falsely.  On 
error  it  was  objected  that  there 
was  a  fatal  variance  between  the 
indictment  and  the  proof.  The 
objection  was  not  taken  on  the 
trial.  Held,  that  it  was  not  avail- 
able here,  as  if  made  upon  the 
trial,  the  evidence  as  to  this  item 
could  have  been  excluded  or 
waived,  and  the  jury  directed  to 
disregard  it,  and  the  conviction 
could  have  been  sustained  upon 
the  proof  as  to  the  other  items. 
Also,  liM,  that  the  variance  was 
not  material.  Harris  v.  The  People. 

148 

2.  When  an  indictment  charges  that 
the  accused  has  sworn  falsely  as  to 
several  facts,  it  is  not  necessarv  to 
prove  all  that  is  charged.  It  is 
sufficient  to  prove  enou^  to  make 
out  the  offence.  Id, 


8.  There  were  two  counts  in  the  in- 
dictment, the  first  charging  per- 
jury m  the  oral  testimony  eiven 
before  the  fire  marshal,  and  the 
other  perjury  in  swearing  to  an 
affidavit  before  the  same  officer, 
containing  in  substance  the  same 
matters  as  testified  to  orally.  The 
jury  found  the  prisoner  not  guilty 

Sjckels — Vol.  XIX.         88 


under  the  first  count  and  guilty 
under  the  second.  It  was  claimed 
that  the  verdict  was  inconsistent. 
It  appeared  that  a  portion  of  the 
oral  testimony  was  taken  when  the 
fire  marshal  was  not  present.  Held^ 
that  the  objection  was  untenable, 
as  the  jury  may  have  found  that 
the  oral  testimony  alleged  to  be 
false  was  not  taken  before  the 
marshal.  Id. 

4  A  plea  in  abatement  to  an  indict- 
ment is  to  be  strictly^  construed; 
it  must  be  drawn  with  precision 
and  accuracy  and  must  be  certain 
to  every  intent.  Dolan  v.  The 
People,  485 

5.  A  plea  in  abatement  to  an  indict- 
ment found  at  a  Court  of  General 
S^sions  in  the  city  of  New  York 
alleging  that  the  annual  grand 
jury  list  was  not  wholly  selected, 
as  required  by  statute  (chap.  498, 
Laws  of  1853),  from  the  petit  jury 
lists  made  out  by  the  commissioner 
dt  jurors,  without  an^  averments 
of  fraud  or  design,  is  not  good. 
The  fact  that  a  few  names  not 
appearing  on  the  petit  lury  lists 
are  accidently  put  upon  the  grand 
jury  list  does  not  vitiate  the  whole 
list,  and  that  it  was  by  accident 
or  oversight  is  to  be  presumed  in 
the  absence  of  allegations  of  fraud 
or  design.  Id, 

6.  Nor  is  it  a  TOod  plea  that  some 
one  of  the  fifty  selected  as  the 
special  panel  of  grand  jurors  (§  28, 
chap.  539,  L^ws  of  1870)  was  not 
upon  the  petit  jury  lists,  in  the 
absence  of  an  allegation  that  the 
persons   actually  sworn  and  im- 

fianeled  were  not  upon  that  list, 
t  is  necessary  also  in  such  a  plea 
to  give  the  names  of  the  persons 
alleged  to  have  been  selected  and 
drawn  who  were  not  upon  the 
petit  jury  lists.  Id, 


7.  It  is  not  a  good  plea  that  the  com- 
missioner of  jurors  was  prevented 
by  duress  from  attending  upon 
or  supervising  the  grand  jury. 
In  the  absence  of  allegations  as 
to  how  the  grand  jury  was  drawn 
and  by  whom,  it  is  to  be  presumed 
that  the  drawing  was  ii^ade  by 
some  other  person  claiming  the 
office,  acting  as  de  facto  commis- 
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sioner,  and  recognized  as  such  by 
all  the  officers  having  relations 
with  him  or  his  work;  and  a  jury 
drawn  by  Ade  faato  commissioner 
is  regular.  Id. 

8.  An  indictment  setting  forth  a 
felony  and  then  charging  the  kill- 
ing of  another  by  the  accused 
while  engaged  in  the  commission 
thereof,  is  not  void  for  duplicity. 
It  charges  but  one  offence,  that 
of  murder  in  the  first  degree, 
within  one  of  the  definitions  of 
that  offence  in  the  act  of  1878 
(chapter  644,  Laws  of  1873),  t.  «., 
the  killing  by  a  person  while 
engaged  in  the  commission  of  a 

Jelony.  Id. 

9.  Where  one  breaks  into  a  dwelling- 
house  burglariously  with  intent  to 
steal,  lie  is  engagea  in  the  com- 
mission of  the  crime  until  he 
leaves  the  building  with  his  plun- 
der; and  if,  while  engaged  in  any 
of  the  acts  immediately  connected 
with  his  crime,  he  kills  a  perSon 
resisting  him  he  is  guilty  of  murder 
under  said  statute.  Id. 

10.  It  is  not  necessary  in  an  indict- 
ment charging  the  crime  of  mur- 
der under  said  provision  to  allege 
that  the  killing  was  ''  without 
any  design  to  effect  death;"  an 
allegation  that  it  was  willful  and 
felonious  is  proper  and  sufficient. 
The  object  of  the  words  quoted 
is  to  dispense  with  proof  of  a 
design  to  effect  death,  not  to  re- 
quire proof  that  there  was  no 
such  design.  Id. 


INJUNCTION. 

1.  An  order  of  reference,  under  sec- 
tion 222  of  the  Code,  to  ascertain 
damages  upon  an  undertaking 
^ven  upon  the  granting  of  an 
injunction,  cannot  be  regularly 
granted  until  judgment  has  been 
entered;  but  where  the  order  is 
entered  by  plaintiff's  consent  this 
obviates  the  objection.  Lawton 
v.  Qreen.  826 

2.  The  limit  of  liability  upon  such 
an  undertaking  is  the  amount 
specified  therein,  and  the  court 
has  no  power  to  make  any  allow- 


ance beyond  that  amount  for  dis- 
bursements. Referee  fees  upon 
the  reference  are  part  of  the  dam- 
ages, and  recoverable  as  such.    Id. 

3.  Accordingly,  hdd,  that  an  allow- 
ance for  disbursements  and  referee 
fees  over  and  above  the  sum  speci- 
fied in  the  undertaking  was  error. 

Id. 

4.  Such  a  proceeding  is  not  a  pro- 
ceeding ''in  the  action;'*  it  is  a 
proceeding  after  judgment,  con- 
stituting no  part  of  the  action, 
and  the  court  has  no  power  to 
give  costs  therein.  Id. 

5.  The  final  order  in  such  proceed- 
ings should  be  limited  to  fixing  the 
amount  of  damages,  and  a  pro- 
vision therein  requiring  the  plain- 
tiff to  pay  the  same  is  improper. 
The  amount  of  damages  so  ascer- 
tained is  conclusive  upon  the 
parties  and  the  sureties,  but  pay- 
ment can  only  be  enforced  by 
action  upon  the  undertaking.    Id. 

6.  If  a  craft  of  any  kind  is  adapted 
for  use  in  any  employment  for 
which  a  canal  may  lawftilly  be 
used,  and  is  actuiiUy  employed  in 
a  business  lawful  in  itself,  and 
does  not  in  the  conduct  of  such 
business  unreasonably  or  unneces- 
sarily obstruct  the  navigation  of 
the  canal  by  other  vessels,  a  court 
of  equity  will  not  forbid  the  use 
of  the  craft  in  such  employment; 
and  this,  although  some  obstruc- 
tion to  the  free  passage  of  vessels 
necessarily  results  from  the  pecul- 
iar employment.    Uorion  v.  Pfiypie. 

610 

7.  It  is  not  the  province  of  a  court 
of  equity  to  proscribe  one  branch 
of  a  business  in  which  a  party  is 
engaged,  while  permitting  every 
other  branch  of  the  same  busi- 
ness to  be  carried  on  in  the  same 
locality  and  with  the  same  instru 
mentalities.  ld» 

8.  Defendants  were  the  owners  of 
a  floating  elevator,  which  was 
used  by  them  in  the  "  Buffalo  City 
Ship  canal "  (an  artificial  channel, 
forming  part  of  the  harbor  of 
that  city),  for  the  purpose  of 
transferring  grain  in  bulk  from 
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lake  yessels  to  cnnal  boats,  mov- 
ing from  place  to  place  as  re- 
quired. When  not  in  use  it  was 
moored  opposite  lands  owned  by 
defendants.  The  channel  of  the 
canal  is  160  feet  wide.  When 
employed  in  unloading  a  vessel, 
with  the  vessel  on  one  side  and 
a  canal  boat  on  the  other,  the 
three  crafts  occupy  less  than 
eighty  feet  of  the  channel,  and  a 
transfer  of  the  load  of  a  vessel 
is  made  in  a  few  hours.  Vessels 
moving  in  the  canal  are  moved  by 
steam  power.  In  an  action  by 
the  attorney-general  in  behalf  of 
the  people,  a  judgment  was  ren- 
dered restrainmg  such  use,  but 
allowing  the  use  of  the  elevator 
for  unloading  vessels  aground  or 
for  any  other  purpose.  Held^ 
error;  that  the  use  was  not  an 
unnecessary,  unreasonable  and  un- 
lawful use  of  the  canal,  or  an 
unreasonable  and  unlawful  ob- 
struction to  trade  and  commerce, 
but  was  in  aid  of  commerce.    Id. 

9.  It  is  not  an  excuse  for  the  viola- 
tion of  an  injunction  that  the 
order  is  more  extensive  in  its  re- 
straints than  the  pra^'er  of  the 
complaint;  the  order,  if  irregular, 
is  not  void,  and  while  it  is  in 
force  it  is  the  duty  of  the  defend- 
ant to  obey  it.  Mayors  etc.,  v.  N. 
r.  and  8,  L  F.  Co,  622 

10.  Corporations  may  be  restrained 
by  injunction,  and  may  be  fined 
for  violating  the  injunction.      Id, 

11.  Where,  upon  motion  to  punish 
a  part^  for  contempt  in  violating 
an  injunction,  there  is  legal  evi- 
dence sufficient  to  call  tor  the 
exercise  of  the  judgment  and  dis- 
cretion of  the  court,  its  decision 
is  not  reviewable  here.  Id, 

12.  A  party,  bound  to  obey  an  in- 
junction, may  be  guilty  of  a  vio- 
lation thereoi  as  well  as  aiding, 
abetting  and  countenancing  others 
in  violating  it  as  by  doing  it 
directly ;  such  ordei-s  must  be 
honestly  and  fairly  obeyed.       Id. 

18.  Where  proceedings  to  punish 
a  party  for  contempt,  in  violating 
an  injunction,  are  commenced  by 
an  order  to  show  cause,  interro- 


gatories need  not  be  filed  prior 
to  a  final  adjudication  upon  the 
alleged  contempt.  Id, 


To    rettrain  proceedings    by 


mandamus,  when  improper. 

See  Canals,  1,  2. 

When  action  to  restrain  party 

from  building  vp  to  Une  of  street  can- 
not be  maintairusd. 

See  Contracts,  1. 

To  restrain  making  new  can- 

tract  by  State  officer^  when  not  proper. 

See  Comtbacts,  6. 


INNKEEPER. 

1.  Under  the  provisions  of  the  inn- 
keepers' act  of  1866  (chapter  658, 
Laws  of  1866),  exempting  an  inn- 
keeper from  liability  for  the  loss 
by  fire  of  property  of  a  guest  in 
a  bam  or  outbuilding,  where  it 
shall  appear  that  the  loss  was  the 
work  of  an  incendiary,  and  oc- 
curred without  negligence  on  his 
part,  the  burden  is  upon  the  inn- 
keeper to  show  that  the  fire  was 
an  incendiary  one,  and  to  show 
absence  of  negligence  on  his  part. 
FauceU  v.  mdu^.  877 

2  In  an  action  to  recover  for  such 
a  loss,  evidence  was  given  tendine 
to  show  that  the  fire  was  the  worK 
of  an  incendiary,  who  gained  ac- 
cess to  the  hay  loft,  where  the  fire 
was  set,  through  a  window  open- 
ing into  an  alley.  The  window 
was  left  open  and  lumber  was 
piled  against  the  bam  so  that  a 
person  could  easily  climb  upon  it 
and  enter  the  window.  The  court 
submitted  to  the  jury  the  question 
whether  leaving  the  window  open 
was  negligence,  charging  that  if 
so,  and  it  contributed  to  occasion 
an  incendiary  firing,  defendant 
was  liable,  neld,  no  error;  that 
the  facts  proved,  although  not 
strong,  were  some  evidence  of 
negligence  sufficient  to  authorize 
the  submission  of  the  question  to 
the  jury;  and  that  the  negligent 
omission  by  an  innkeeper  to  take 
reasonable  and  prudent  precaution 
to  guard  against  an  incendianr  fire 
was  such  negligence  as  would  de- 
prive him  of  the  benefit  of  the  act. 

Id, 
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8.  Negligence,  which  precedes  and 
facilitates  the  commission  of  the 
crime,  is  as  much  within  the  stat- 
ute as  the  negligent  omission  to 
protect  and  remove  the  property 
after  discovery  of  the  fire.         Id. 

4.  The  question  as  to  whether  the 
fire  was  of  incendiary  origin  was 
contested.  Defendant  offered  to 
show  that  on  the  night  of  the  fire 
an  attempt  was  made  to  fire 
another  building,  a  short  distance 
from  the  barn  of  defendant,  by 
the  use  of  similar  means  to  those 
which  defendant's  evidence  tended 
to  show  were  used  in  (ring  said 
barn.  This  evidence  was  objected 
to,  and  objection  sustained.  UM^ 
error;  that  the  evidence  was  com- 
petent as  bearing  upon  the  ques- 
tion of  the  origin  of  the  fire.    Id. 


INSURANCE  DEPARTMENT. 

1.  By  the  act  of  1876  (chap.  887, 
Laws  of  1875),  providing  for  the 
distribution  of  the  property  and 
effects  of  the  Eclectic  Life  Insur- 
ance Company  no  authority  is 
given  to  the  court  to  direct  the 
superintendent  of  the  insurance 
department  to  transfer  to  the  I'e- 
ceiver  of  said  company  for  the 
purposes  of  distribution,  the  secu- 
rities, etc.,  belonging  to  said  com- 
pany, deposited  with  him  for  the 
protection  of  policyholders;  it 
was  the  intent  of  the  act,  upon 
an  order  being  obtained  in  the 
manner  prescribed  therein,  to  re- 
quire such  distribution  to  be  made 
by  the  superintendent  himseif. 
PtopU  ex  rel.  Buaglea  v.  Chapman. 

557 

2.  Accordingly,  ?i€ld,  that  an  order 
directing  the  issuing  a  writ  of 
mandamus  requiring  said  superin- 
tendent to  assign  and  deliver  to 
the  receiver  the  securities,  money 
and  property  of  said  company 
in  his  hands,  was  improperly 
granted.  Id. 


INSURANCE  (FIRE). 

1.  An  insurance  broker  employed  by 
a  party  to  effect  insurance  for  him 


may  be  regarded  by  the  insurer  as 
clothed  with  full  authority  to  act 
for  his  principal  in  procuring, 
modifying  or  canceling  policies; 
and  his  acts  in  these  respects  are 

8.0. 
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binding* upon  his  principal. 
Co.  V.  T.  I.  Co. 


2.  In  an  action  upon  a  policy  of  fire 
insurance  defendant  claimed  and 
proved  that  tbe  policy  was  surren- 
dered to  defendant  for  cancella- 
tion and  was  canceled  before  the 
loss.  Plaintiff  claimed  that  such 
surrender  was  by  mistake.  The 
court,  before  whom  the  action  was 
tried,  did  not  tiud  as  a  fact  the 
mistake  claimed,  but  in  the  con- 
clusions of  law,  held  that  the  re- 
turn of  the  policy'  indorsed  for 
cancellation,  although  by  mistake, 
would  defeat  the  action.  Upon 
settlement  of  the  case  plain tifi's 
•counsel  requested  the  judge  to  find 
the  mistake;  this  he  refused  to  do. 
The  evidence  as  to  the  mistake 
was  not  conclusive.  Beld,  that 
upon  the  report  itself  the  conclu- 
sion of  law  could  not  be  disturbed 
as  it  could  not  be  determined 
therefrom  that  the  court  would 
have  found  a  mistake;  that  the 
subsequent  refusal  so  to  find  was 
equivalent  to  a  finding  against  the 
fact;  but  if  regarded  as  a  refusal 
to  find  either  way  the  remedy  of 
the  party  was  by  motion  to  com- 
pel a  finding.  Id. 

3.  The  policy  was  obtained  by  a 
broker  em  pipy  ed  by  plaintiff.  It 
contained  a  clause  giving  defend- 
ant power  to  raise  the  rate  of  insur- 
ance. Defendant's  agent  notified 
the  broker  that  it  would  raise  the 
rate  one  per  cent.  The  broker 
assented  and  agreed  to  bring  the 
policy  to  have  it  indorsed  thereon ; 
this  he  did  not  do.  Defendant  was 
allowed  to  prove,  under  objection, 
the  custom  among  brokers  in  the 
city  to  consider  the  matter  con- 
cluded, unless  such  indorsement 
was  made,  allowing  a  reasonable 
time  to  bring  the  policy  for  that 
purpose.     Held,  no  error.  Id. 

4.  Defendant  was  peimitted  to  show 
entries  upon  the  broker's  book 
showing  the  cancellation  of  the 
policy.  These  were  objected  to 
unless  evidence  was  given  show- 
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ing  tliat  plaintiff  had  knowledge 
of  tliem.  The  objection  was  over- 
ruled. UbIvL,  no  error;  that  the 
evidence  was  competent  as  bear- 
ing upon  the  question  of  mistake 
and  upon  the  credibility  of  the 
broker  and  his  clerks,  who  were 
witnesses  for  plaintiff.  Id. 

6.  Defendant  issued  to  plaintiff  a 
policy  of  fire  insurance  containing 
a  clause  requiring  the  assured  in 
case  of  loss  to  furnish  proof  thereof 
within  thirty  days.  A  loss  having 
occurred,  plaintiff  failed  to  furnish 
the  required  proof.  An  adjuster 
of  defendant  within  the  thirty  days 
visited  the  premises  and  made  in- 
quiries into  the  circumstances  of 
the  fire.  This  was  without  au- 
thority from  defendant  and  with- 
out the  knowledge  of  plaintiff. 
Upon  receipt  of  proof  of  loss  some 
four  months  after  the  fire,  defend- 
ant sent  a  letter  to  plaintiff's  attor- 
ney stating  that  the  proof  of  loss 
was  too  late;  also,  that  after  care- 
ful examination  they  were  satisfied 
the  case  was  fraudulent,  and  there- 
fore rejected  the  claim.  In  an 
action  upon  the  policy,  Tieldy  that 
a  refusal  of  the  court  to  nonsuit 
plaintiff  was  error;  that  proof  of 
loss  within  the  time  prescribed 
was  necessary  unless  waived;  and 
that  there  was  no  evidence  of  a 
waiver.    Blossom  v.  L.  F,  Ins.  Go. 

162 

6.  As  to  whether  the  omission  of  an 
insurer  to  raise  the  objection  of 
a  non-compliance  with  such  a  con- 
dition upon  being  furnished  with 
proof  lung  after  the  expiration  of 
the  time  specified,  can  be  deemed 
a  waiver,  quare.  Id. 

7.  In  an  action  to  reform  a  policy  of 
fire  insurance  upon  a  dwelling- 
house,  the  alleged  mistake  was 
that  an  adjoining  building  was  in- 
tended to  be  insured  instead  of  the 
dwelling  described.  It  ap()eared 
that  the  applicant  had  owned  both 
buildings  and  had  lived  in  the  one 
described;  that  defendant's  agent 
had  insured  the  furniture  therein; 
that  he  had  insured  the  building 
claimed  to  have  been  intended  ana 
the  policy  was  then  outstanding. 
He  had  the  description  of  both 
buildings  upon  his  books.     The 


applicant  had  removed  from  the 
dwelling  to  the  adjoining  building, 
which  was  occupied  as  a  dwelling 
and  paint  shop,  and  did  not,  in 
fact,  own  the  former.  The  agent, 
however,  testified  that  he  sup- 
posed that  he  did.  The  premium 
upon  the  dwelling  was  one  and 
one-half  per  cent;  upon  the  build- 
ing it  was  two  and  one-half.  The 
application  was,  by  letter  for  a 
policy  on  "  my  house."  The  agent, 
thereupon,  made  out  the  policy  in 
question  upon  the  dwelling,  charg- 
ing one  and  one-half  per  cent. 
The  building  was  burned.  The 
only  direct  evidence  to  establish 
that  defendant  intended  to  insure 
the  building  was  that  of  the  a^nt 
who,  in  answer  to  the  question, 
'*To  what  propert}'  do  you  under- 
stand this  letter  *  ♦»  re- 
ferred? "  answered,  to  the  prop- 
erty burned.  Upon  his  cross-ex- 
amination he  testified,  in  sub- 
stance, that  at  the  time  and  before 
the  policy  was  issued  he  was  in 
doubt,  but  his  idea  was  it  was  on 
the  dwelling  and  he  so  made  out 
the  policy.  Heldf  that  the  facts 
did  not  show  an  intent,  on  the  part 
of  defendant,  to  insure  the  build- 
ing burned,  and  did  not  Justify  a 
reformation  of  the  poUcy.  J/W 
V.  W.  F.  Ins.  Go.  453 

8.  A  policy  of  fire  insurance  con- 
tained n  condition  requiring 
proofs  of  loss  to  be  furnished  by 
the  insured  within  twenty  days. 
It  also  contained  a  clause,  in  sub- 
stance, that  nothing  save  an  agree- 
ment in  writing,  signed  by  an  offi- 
cer of  the  company,  should  be 
considered  as  a  waiver  of  any  con- 
dition or  restriction  in  the  policy. 
In  an  action  upon  the  policy, 
held,  that  a  local  agent  had  no 
authority  to  waive  such  condition. 
Van  Allen  v.  F.  J.  S.  Ins.  Go.  469 


INSURANCE  (LIFE). 

1.  In  an  action  upon  a  policy  of  life 
insurance  defendant  set  up  as  a 
defence  and  proved  that  after  the 
policy  had  been  forfeited  by  rea- 
son of  non-payment  of  premiums 
defendant  was  induced  by  false 
representations  on  the  part  of 
plaintiff  (the  assured)  as  to  the 
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health  ot  the  insured  to  receive  the 
back  premiums  and  to  revive  the 
policy.  The  insured  died  within 
a  week  thereafter.  Defendant 
served  an  offer  to  allow  judgment 
for  the  back  premiums  so  received 
with  interest  and  costs.  The  court 
directed  a  verdict  for  plaintiff  on 
the  ground  that  it  was  the  duty  of 
defendant,  on  discovery  of  the 
fraud,  to  have  returned,  or  offered 
to  return,  the  back  premiums  and 
to  disaffirm  the  new  contract;  and 
not  having  done  so  the  fraud  was 
no  defence.  Held^  error;  that 
conceding  the  rule  stated  to  be 
applicable  to  the  case,  it  was  sub- 
stantially complied  with  by  the 
offer  of  judgment;  that  defendant 
was  not  bound  to  make  the  offer 
before  a  claim  was  presented;  and 
as  the  action  was  brought  soon 
after  the  time  allowed  by  the 
policy  for  the  payment  of  the 
claim  had  elapsed,  that  the  offer 
was  made  with  sufficient  and  rea- 
sonable promptness;  also  that  it 
was  no  answer  that  the  offer  not 
having  been  accepted  within  the 
time  prescribed  was  to  be  deemed 
withdrawn,  as  the  non-acceptance 
was  the  fault  of  the  plaintiff. 
Harru  v.  E,  L,  A.  S,  196 

2.  In  an  action  upon  a  policy  of  life 
insurance  the  defence  was  the 
falsity  of  various  answers  to  ques- 
tions in  the  application  which 
were,  b)'  the  terms  of  the  policy, 
made  warranties.  After  the  de- 
fendant's counsel  had,  upon  the 
trial,  specified  certain  answers 
which  he  claimed  to  be  false,  on 
motion  to  dismiss,  in  exceptions 
to  the  submission  of  questions  to 
the  jury  and  in  requests  to  charge, 
he  requested  the  court  to  charge 
that  upon  the  policy  and  the  evi- 
dence the  plaintiff  could  not  re- 
cover any  thing  beyond  the 
amount  of  the  last  premium. 
Hdd,  that  the  general  objection 
did  not  entitle  defendant  to  raise 
on  appeal  points  as  to  the  falsity 
of  answers  which  were  not  speci- 
fied, and  as  to  which  no  question 
of  law  was  raised  and  passed  up- 
on on  the  trial.  Boos  v.  W.  M,  L. 
Ins,  Co.  236 

8.  In  answer  to  a  question  as  to 
whether  he  had  had,  during  the  last 


seven  years  any  severe  sickness  or 
disease,  the  insured  answered 
**  No."  The  policy  was  issued  in 
1870.  Evidence  was  given  show- 
ing that  in  1865,  the  insured  had 
an  attack  of  pneumonia  which 
lasted  ten  days,  dunng  which  he 
was  attended  by  a  physician. 
Plaintiff's  witnesses  testified  that 
during  this  time  he  was  a  strong, 
healthy  man.  One  w^itness,  not 
shown  to  be  competent  to  speak 
us  to  the  nature  of  the  illness,  tes- 
tified that  plaintiff  had  sunstroke 
in  1863,  or  1865.  Held,  that  the 
couit  was  not  bound  to  decide,  as 
matter  of  law,  that  either  was  '*  a 
severe  sickness  or  disease"  within 
the  meaning  of  the  question,  and 
that  the  question  of  a  breach  of 
warranty  was  one  of  fact  for  the 
jury.  Id. 

4.  A  policy  of  life  insurance  con- 
taiued  a  clause  avoiding  it  in  case 
the  insured  should  visit  any  part 
of  the  United  States  lying  south  of 
a  specified  line,  between  the  first 
of  July  and  the  first  of  Septem- 
ber, without  a  written  permit.  He 
had  a  permit  authorizing  him  to 
go  and  remain  south  until  Julj'  1, 
1870.  He  remained  until  he  died, 
March  18, 1872.  In  an  action  upon 
the  policy,  it  appeared  that  the 
health  of  the  deceased,  in  the  sum- 
mer of  1870,  was  verv  poor,  so 
that  he  could  only  riae  out  in  a 
buffgy  to  his  plantation  and  back, 
and  was  never  any  better.  It  was 
not  proved  that  he  was  too  unwell 
to  return,  or  that  he  made  any 
effort  to  do  so.  Held,  (1)  that  if 
inability  was  an  excuse  and  a  fail- 
ure to  return  in  consequence 
would  not  have  been  a  breach  of 
the  condition,  the  facts  did  not 

•  sustain  the  claim,  as  it  did  not  ap- 
pear that  the  insured  was,  prior  to 
July  first  so  unwell  as  to  render  it 
impossible  for  him  to  return  bv 
any  of  the  usual  modes  of  travel; 
(2)  that  inability  was  not  an  ex- 
cuse, as  when  the  insured  went 
south  he  took  the  chances  of  his 
being  able  to  return.  Etatis  v. 
U.  8.  L.  Ins.  Co.  304 

5.  On  the  day  the  annual  premium 
became  due  in  1870,  an  agent  of 
the  owner  of  the  policy  called  at 
defendant's  office  to  pay  it    De- 
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fendant  declined  to  receive  it  be- 
cause the  insured  was  residing 
suutli,  unless  a  per  centage  on  the 
amount  insured  was  paid  in  addi- 
tion, and  agreed  witli  the  agent  to 
continue  the  policy  and  give 
credit  for  the  amount  claimed 
untU  the  next  day.  On  the  next 
day  the  premium  and  the  extra 
amount  claimed  were  tendered, 
but  defendant  I'efused  to  receive 
them  Tender  was  also  made  in 
1871,  and  refused.  Held,  that  as 
there  was  no  agreement  to  pay, 
binding  upon  the  owner,  the  prom- 
ise of  aefendant  was  without  con- 
sideration and  not  obligatory ;  but 
that  even  if  the  agreement  was 
binding  and  the  tender  g(jod  to 
keep  the  policy  in  force  for  a  year, 
it  did  not  bind  defendant  to  con- 
tinue it  in  force  thereafter,  and 
defendant  had  the  right  to  refuse 
so  to  do.  Id, 


Control  of  tecurities  d^ponted 


itUh  superintendent. 

See  Insuraiyce  Dbfabtment,  1. 

What  amounts  to  breach  of 

toarrantify  and  when  company  estopped 
by  acts  of  agent. 

See  Baker  v.  Home  L,  Lis.  Co. 
(Mem.)  648 


JUDGMENTS. 

1.  Where  the  owner  of  premises  con- 
veyed to  him  subject  to  a  mort- 
gage, in  ignorance  of  the  lien 
thereon  of  a  Judgment  against  a 
former  owner,  subsequent  to  the 
mortgage,  pays  the  mortgage  and 
causes  the  same  to  be  satisfied  of 
record,  he  is  entitled  to  have  the 
same  reinstated  as  a  lien  prior  and 
paramount  to  the  lien  of  the  judg- 
ment   Barnes  v.  Mott.  897 

2.  Where  lands  incumbered  by  a 
Judgment  are  conveyed  with  cove- 
nants of  warranty  to  a  purchaser 
for  full  value,  the  grantee  and  his 
successors  in  interest  occupy  a  posi- 
tion similar  to  that  of  sureties  for 
the  judgment  debtor  and  are  enti- 
tled to  the  same  equities.  A  re- 
lease by  the  Judgment  creditor 
without  their  consent  and  with 
knowledge  of  their  rights  of  any 
security  to  which,  in  equity,  they 
would  be  entitled  on  payment  of 


the  judgment,  discharges  the  lien 
of  the  judgment.  Id 

8.  Accordingly  hM,  where,  after 
such  a  conveyance,  the  judgment 
debtor  gave  an  undertaking  on  ap- 
peal from  the  judgment  securing 
the  amount  thereof  and  staying 
proceedings  to  enforce  the  same, 
and  after  affirmance  of  the  judg- 
ment the  judgment  creditor,  with 
knowledge  of  the  equitable  rights 
of  the  owner  and  without  his  con- 
sent, released  the  sureties  in  the 
undertaking,  that  thereby  the  lien 
of  the  judgment  was  discharged. 

Id. 

4.  It  seems,  that  the  same  principle 
would  apply  without  regard  to  the 
covenants  in  the  deed.  Id. 

6.  A  right  to  set  off  a  judgment  in 
favor  of  A.  against  B.,  against  a 
judgment  in  favor  of  B.  against 
A.,  cannot  be  asserted  by  motion 
on  behalf  of  A.,  where  it  appears 
that  before  B.'s  judgment  was  ob- 
tained he  assigned  his  claim  to  a 
third  person.  If  A.  has  any  equi- 
ties they  can  only  be  enforced  by 
action,  not  by  motion.  Swift  v. 
PiYfuty.  645 


JURISDICTION. 

1.  Under  the  provision  of  the  char- 
ter of  the  city  of  Buffalo  (chap. 
510,  Laws  of  1870),  authorizing 
the  city  to  take  the  fee  of  lands 
for  corporate  purposes,  proceed- 
ings were  instituted  to  take  lands 
of  a  railroad  company,  in  accord- 
ance with  a  resolution  of  the  com- 
mon council.  Upon  appeal  from 
an  order  appointing  commission- 
ers, the  General  Term  held  that 
the  court  at  Special  Term  "had 
no  authority  to  inquire  into  any 
thing  except  the  mere  regularity 
of  the  proceedings  and  as  to  who 
should  be  commissioners."  Held^ 
error;  that  a  legal  question  was 
presented,  i.  e.,  as  to  whether  un- 
der the  grant  of  power  contained 
in  the  charter,  the  city  was  author- 
ized to  appropriate  the  fee  of  lands 
held  by  a  railroad  company,  also 
for  public  use,  and  acquired  by 
the  exercise  of  the  right  of  emi- 
nent domain,  which  question  the 
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court  hearing  the  application 
necessarily  had  the  power  to  de- 
cide.    In  re  City  of  Buffalo.      547 

2.  As  to  whether  the  charter  confers 
the  power  to  make  such  an  appro- 
priation, qucere.  Id, 


Court  of  AppealSy  no  authority 


on  affirmance  of  order  confirming  as- 
sessment, to  grant  rehearing. 

See  Assessment  and  Taxation,  5. 

Of  Special  Termy   to  vacate 

order  confirming  report  of  railroad 
commissioners. 

See  Motion  and  Order,  1. 


JURY. 

1.  A  challenge  to  the  array  of  a 
grand  jury  cannot  be  allowed. 
(2  R.  8.,  724,  §§  27,  28.)  Caipenter 
V.  The  People.  488 

2.  A  challenge  to  the  array  of  petit 
jurors,  at  a  Court  of  General  Ses- 
sions for  the  city  and  county  of 
New  York,  alleged  that  the  jurors 
were  not  selected  by  the  commis- 
sioner of  jurora  of  said  county, 
and  that  neither  he  nor  any  one 
on  his  behalf  attended  the  draw- 
ing; but  that  the  jurors  were  se- 
lected by  one  appointed  by  the 
mayor  as  commissioner,  ana  that 
the  statute,  under  which  the  mayor 
acted,  was  unconstitutional,  ifeld, 
that  the  challenge  showed  upon 
its  face  that  the  jury  were  selected 
by  an  officer  de  facto^  whose  acts, 
in  the  exercise  of  the  functions  of 
the  office,  were  valid  as  to  the 
public,  and  whose  appointment 
could  not  be  questioned  collater- 
ally; and  that  therefore  a  demur- 
rer to  the  challenge  was  properly 
sustained.  id. 

Alleged  irregularities  of  draw- 

if^ff  of  in  New  York  dtyy  when  not 
ground  for  plea  in  abatement  to  in- 
dictment. 

See  Indictment,  5,  6,  7. 


LANDLORD  AND  TENANT. 

1.  Where  an  action  of  ejectment  is 
brought  by  a  landlord  because  of 
non-payment  of  rent  and  posses- 


sion is  delivered  to  him  or  his 
assignee,  under  and  by  virtue  of  a 
writ  of  possession,  the  statute  giv- 
ing to  the  defendant  six  months 
after  such  taking  possession  in 
which  to  redeem  (2  R.  S.,  506, 
^  38)  begins  to  run,  and  the  time 
limited  for  redemption  is  not  en- 
larged by  a  subsequent  re-entry  of 
the  tenant.  Witbeck  v.  Van  Uens- 
selaer.  27 

2.  A  parol  lease  of  premises  for  a 
year  to  commence  infuturo  is  not 
an  executory  contract  prior  to  the 
time  of  taking  possession.  It  vests 
a  present  interest  in  the  term  and 
cannot  be  rescinded  by  either  party 
alone.    Becar  v.  Flues.  518 

3.  In  case,  therefore,  of  a  refusal  of 
the  lessee  to  perform,  the  lessor  is 
n(>t  required  to  lease  to  another  if 
he  have  an  opportunity,  and  is  not 
confined  to  his  remedy  for  actual 
damages;  but  may  refuse  to  accept 
the  rescission  and  hold  the  lessee 
liable  for  the  rent.  Id. 

See  Lease. 


LARCENY. 

Every  taking  by  one  person  of  the 
personal  property  of  another  with- 
out the  consent  of  the  latter,  with- 
out right  or  claim  of  right,  and 
without  intent  to  appropriate  it,  is 
not  larceny;  there  must  also  be  a 
felonious  intent.  McOourty.  People. 

583 


LEASE. 

1.  Plaintiffs  leased  the  first  floor  of 
a  building  in  the  city  of  New 
York  for  a  store.  In  the  rear  was 
a  yard  attached  to  and  exclusively 
appropriated  for  the  use  of  the 
building,  to  which  all  the  occu- 
pants had  access  through  a  hall 
running  from  the  front  to  the  rear 
of  the  buUdin^,  and  as  the  build- 
ing was  occupied  when  plaintiffs 
leased,  no  tenant  could  dispense 
with  it.  The  rear  of  the  store  re- 
ceived light  necessary  for  the 
transaction  of  business  therein 
from, windows  opening  into   the 
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yard.  A  door  opened  from  the 
store  into  the  yard  and  one  into 
said  hall.  The  lessor  consented 
that  plaintiffs  might  close  up  these 
two  doors  at  his  own  expense  to 
make  shelf  room.  Defendants, 
having  leased  the  wliole  premises, 
subject  to  plain  tifl&'  lease,  began 
to  excavate  in  the  yard  for  the 
purpose  of  building  thereon.  In 
an  action  to  restrain  such  build- 
ing, field,  tliat  plaintiffs  by  their 
lease  acquired  an  easement  in  the 
yard,  of  which  they  were  not  de- 
prived by  the  agreement  as  to 
closine  the  doors;  that  even  if  it 
should  be  held  from  the  fact  of 
closing  the  doors,  that  it  was  not 
the  intention  by  the  lease  to  give 
them  access  to  the  yard,  yet  they 
were  entitled  to  enjoy  an  ease- 
ment therein  for  the  purpose  of 
light  and  air.  and  defendants 
could  not  change  it  to  their  disad- 
yantage.    Doyle  v.  Lord,  432 

2.  Under  the  charter  of  the  city  of 
New  York  of  1878  (chap.  385, 
Laws  of  1878)  the  common  coun- 
cil have  authority  to  take  leases 
of  real  estate  for  the  benefit  of 
the  city,  and  to  determine  what 
property  shall  be  leased,  and  for 
what  period,  subject  to  the  limita- 
tions and  restrictions  of  said 
charter.     People  ex  rel.  v.   Qreen. 

490 

8.  This  authority  is  not  limited  to 
the  taking  of  such  leases  as  are 
provided  for  bv  appropriations. 
The  provision  of  said  charter  pro- 
hibitmg  the  incurring  of  expenses 
not  thus  provided  lor  (^  89),  has 
reference  to  the  expenaitures  of 
the  several  departments,  not  to 
the  action  of  the  common  coun- 
cil in  leasing  property  deemed  by 
it  to  be  required  for  city  pur- 
poses. Id. 

4  In  a  return  to  a  writ  of  alterna- 
tive mandamus  directed  to  the 
comptroller  requiring  him  to 
lease  from  relators  certain  premi- 
ses as  authorized  and  directed  by 
the  common  council,  or  to  show 
cause,  etc.,  the  comptroller  alleged, 
in  substance,  that  there  was  no 
sufficient  appropriation  to  pay  the 
rent.  Held^  that  he  was  estopped 
from  claiming  that  it  was  not  his 


duty  to  execute  the  lease,  and  that 
the  common  council  had  no 
authority  to  require  him  to  do  so, 
as  he  had  not  based  his  refusal  or 
his  defence  to  the  writ  upon  that 
ground.  Id. 

5.  It  seems ^  however,  that  the  com- 
mon council  has  power  to  author- 
ize and  to  require  the  comptroller 
to  supervise  the  taking  of  a  lease 
and  to  execute  it  on  behalf  of  the 
city.  Id. 

6.  The  provision  of  said  charier 
(|  15),  making  the  signature  of  the 
clerk  of  the  common  council 
necessary  to  all  leases,  etc. ,  refers 
only  to  leases  from  the  city  cor- 
poration, and  does  not  include 
those  to  it.  Id. 

See  Landlord  and  Tenant. 


LICENSE. 
To  take  possession  under  parol 


contract  for  sale  of  land^  wlien  implied. 
See  Statute  of  Frauds. 


LIENS. 

1.  Where  the  owner  of  premises  con- 
veyed to  him  subject  to  a  mort- 
gage, in  ignorance  of  the  lien 
thereon  of  a  judgment  against  a 
former  owner,  subsequent  to  the 
mortgage,  pays  the  mortgage  and 
causes  the  same  to  be  satisfied  of 
record,  he  is  entitled  to  have  the 
same  reinstated  as  a  lien  prior  and 
paramount  to  the  lien  of  the  judg- 
ment.   Ba/mes  v.  Mott.  897 

2.  Where  lands  incumbered  by  a 
judgment  are  conveyed  with  cove- 
nants of  warranty  to  a  purchaser 
for  full  value,  the  grantee  and  his 
successors  in  interest  occupy  a  po- 
sition similar  to  that  of  sureties 
for  the  judgment  debtor  and  are 
entitled  to  the  same  equities.  A 
release  by  the  judgment  creditor 
without  their  consent  and  with 
knowledge  of  their  rights  of  any 
security  to  which,  in  equity,  they 
would  be  entitled  on  payment  of 
the  judgment,  discharges  the  lien 
of  the  judgment.  Id. 
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other  parties  in  interest  are  con- 
cerned whether  he  is  made  a 
plaintiff  or  defendant  Simsan  v. 
SaMerlee,  657 

See  Chattel  Mortgage,  2,  3. 


FOREIGN  LAW. 

Law  of  anoiTier  JState  to  be 

learned  only  as  a  fact  from  evidence, 
SeeffuUY.MUeheeon,  (Mem.)    630 


FORMER  ADJUDICATION. 

In  acUon  of^eciment,  effect  of. 

See  Ejectment,  8,  9. 


FORWARDERS. 

Plaintiffs  .  were  forwarding  mer- 
chants at  T.,  and  were  employed 
by  defendant  to  ship  certain  mar- 


1 


ble  to  him  at  P.  The  marble  was 
shipped  on  board  a  canal  boat 
which  proceeded  on  the  way  as 
far  as  A.  Learning  that  it  was 
there  delayed,  one  of  the  plaintifis 
went  to  A.  and  there  learned  that 
the  only  tow-boat  company  it  was 
practicable  to  employ  to  tow  the 
boat  down  the  H.  nver  declined 
to  take  the  boat  unless  the  captain 
would  pay  an  old  bill,  and  would 
pay  in  advance  the  charge  for 
towing.  The  captain  had  gone 
home  to  procure  the  money. 
Plaintiffs  thereupon  advanced  the 
money  and  the  boat  was  put  into 
a  tow,  and  by  the  negligence  or 
unskillf  ulness  of  the  employes  of 
the  tow-boat  company  was  injured 
and  sunk.  In  an  action  to  recover 
for  advances  and  charges,  where- 
in the  loss  was  set  up  as  a  counter- 
claim, held^  that  plaintiffs  acted 
simply  as  forwarders,  not  as  car- 
riers; that  by  the  transactions  at 
A.,  they  did  not  assume  the  car- 
riage 01  the  property;  that  they 
had  a  right,  and  it  was  their  duty 
to  pay  the  advance  charges,  and 
although  defendant  was  not  liable 
for  the  advance  on  the  account  of 
the  captain,  it  was  for  his  benefit, 
and  he  could  not  complain;  and 
that  as  the  loss  did  not  occur  by 


an^  negligence  on  the  part  of 
plaintifira,  and  was  not  a  natural 
or  ordinary  consequence  of  any 
act  of  theirs,  they  were  not  liable 
therefor.   Stannard  ▼.  Prince.  300- 


FRAUD. 

In  an  action  upon  a  policy  of  life 
insurance  defendant  set  up  as  a  de- 
fence and  proved  that  after  the 
policy  had  been  forfeited  by  rea- 
son of  non-payment  of  premiums 
defendant  was  induced  by  false 
representations  on  the  part  of 
plaintiff  (the  assured)  as  to  the 
health  of  the  insured  to  receive 
the  back  premiums  and  to  revive 
the  policy.  The  insured  died 
within  a  week  thereafter.  De- 
fendant served  an  offer  to  allow 
judgment  for  the  back  premiums 
so  received  with  interest  and  costs. 
The  court  directed  a  verdict  for 
plaintiff  on  the  ground  that  it  was 
the  duty  of  defendant,  on  dis- 
covery of  the  fraud,  to  have  re- 
turned, or  offered  to  return,  the 
back  premiums  and  to  disaffirm 
the  new  contract;  and  not  having 
done  so  the  fraud  was  no  defence. 
Held,  error;  that  conceding  the 
rule  stated  to  be  applicable  to  the 
case,  it  was  substantially  complied 
with  by  the  offer  of  judgment; 
that  defendant  was  not  bound  to 
make  the  offer  before  a  claim  was 
presented;  and  as  the  action  wa& 
brought  soon  after  the  time  al- 
lowed bjr  the  policy  for  the  pay- 
ment of  the  claim  had  elapsed, 
that  the  offer  was  made  with  suffi- 
cient and  reasonable  promptness; 
also  that  it  was  no  answer  that 
the  offer  not  having  been  accepted 
within 'the  time  prescribed  was  to 
be  deemed  withdrawn,  as  the  non- 
acceptance  was  the  &ult  of  the 
plaintiff.  Harris  v.  E,  L.  A,  So- 
ciety. 196 


W?ien  allegation  of  insufficient 


to  aUow  proof 
See  Partnership,  5. 


FRAUDS  (STATUTE  OF). 


See  Statute  of  Frauds. 
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GENERAL  TERM. 

A  General  Term  has  no  power  to 
review  a  case  upon  the  facts  on 
appeal  from  the  judgment  where 
the  trial  was  by  jury;  the  only 
mode  in  which  the  racts  can  be 
brought  before  it  for  review,  is  by 
appeal  from  order  of  Special 
Term  or  Circuit  granting  or  re- 
fusing a  new  trial.  Boas  v.  W,  M. 
L,  Ins.  (Jo,  286 


GOOD-WILL. 

1.  Where  A.  sells  out  the  stock  and 
good-will  of  a  retail  business  to 
D.,  covenanting  not  to  engage  in, 
or  carry  on,  the  same  business 
within  certain  limits,  it  is  not 
necessary,  in  order  to  establish  a 
breach  of  the  covenant,  to  show 
that  A.  has  solicited  custom  with- 
in the  prescribed  limits;  if  he, 
having  established  himself  in  the 
same  business  outside  of  the  dis- 
trict, systematically  and  for  profit, 
to  an  extent  to  constitute  the 
carrying  on  of  a  business,  sends 
to  the  houses  of  customers  within 
the  district,  receives  orders  and 
delivers  goods,  this  is  a  breach 
of  the  covenant,  although  it  be 
done  at  the  request  of  the  custo- 
mers and  without  his  solicitation. 
Sander  v.  EoffTnan.  248 

2.  If,  occasionally,  to  oblige  an  old 
customer,  A.  sells  to  him  goods, 
this  is  not  a  breach.  Id. 


GRAND  JURY. 

A  challenge  to  the  array  of  a 
grand  jury  cannot  be  allowed.  (2 
R.  8.,  724,  §§  27, 28.)  Carpenter  v. 
T?ie  People.  488 

AUeged  irregularities  of  draw- 
ing of,  in  New  York  dtp,  when  not 
ground  for  plea  in  abatement  to  in- 
dictment. 

See  Indictment,  6,  6,  7. 


GUARDIAN  AND  WARD. 

—  RigTU  of  infant  when  enforce- 
ble  by  mother  as  guardian  in  socage. 
See  Ejectmbnt,  11. 


Eights  of  mother  as  guardian 

in  socage. 
See  Jxoulston  v.  Boulston.    (Mem.) 
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HABEAS  CORPUS. 

An  order  quashing  a  writ  of 
habeas  corpus  can  only  be  review- 
ed upon  appeal.  A  writ  of  error 
will  not  lie  in  such  case.  People 
ex  rel.  v,  Conner,  481 


HIGHWAYS. 

1.  Although  a  highway  crossing  a 
railroad  track  has  been  regularly 
laid  out,  yet  until  it  has  been 
actually  opened  or  notice  "of 
such  laying  out "  has  been  served 
upon  an  officer  of  the  railroad 
corporation  named  in  and  as  re- 
quired by  the  act  of  1853  (chap. 
62,  Laws  of  1858),  the  duty  im- 
posed by  the  jB:enerHl  railroad  act, 
as  amended  in  1854  (§  7,  chap.  282, 
Laws  of  1854),  of  nnging  a  bell 
or  sounding  a  whistle  upon  a  train 
approaching  the  crossing,  does  not 
attach;  the  highway  is  not  "a 
traveled  public  road  or  street" 
within  the  meaning  of  said  last- 
mentioned  act.  Corded  v.  N.  Y.  C. 
and  H.  R.  B.  R.  Co.  535 

2.  Slight  inconveniences  and  occa- 
sional intenniptions  in  the  use  of 
a  highway  or  navigable  stream, 
which  are  temporary  and  reason- 
able, are  not  illegal  merely  because 
the  public  may  not,  for  tjhe  time, 
have  the  full  use  of  the  highway 
or  stream.    People  v.  Horton.    610 

Borrowing  money  by  towns  for 

building  roads  and  bridges. 
See  Town  Bonding,  1,  2,  3,  4,  5. 


HOTEL  KEEPER 
See  Innkeeper. 


HUSBAND  AND  WIFE. 

1.  Under  the  provisions  of  the  Re- 
vised Statutes  (2  R.  S.,  146,  §  48), 
declaring  that  a  wife  convicted  of 
adultery  in  an  action  brought 
against  her  by  her  husband  for 
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divorce,  shall  not  be  entitled  to 
dower  in  his  real  estate,  it  is  only 
where,  upon  proof  and  a  finding 
or  verdict  of  adultery,  the  court 
has,  in  such  an  action,  given 
judgment  of  divorce  against  the 
wife  and  dissolved  the  marriage 
contract  that  her  right  of  dower 
is  lost ;  the  forfeiture  is  not  a  con- 
sequence of  the  offence,  but  of 
the  judgment  founded  thereon. 
ScMffer  v.  PruderL  47 

2.  Where,  therefore,  in  an  action  of 
divorce  a  vinculo  brought  by  a 
husband  against  his  wife,  the 
referee  found  the  wife  guilty  of 
the  adultery  charged,  but  also 
found  the  husband  guilty  of  the 
same  offence,  and  thereupon  a 
judgment  was  entered  dismissing 
the  complaint,  fields  that  the  wife 
had  not  lost  her  right  of  dower; 
that  this  possibility  of  dower 
affected  the  title  to  lands  deeded 
by  the  husband,  she  not  having 
joined  in  the  deed  or  in  any  man- 
ner relinquished  her  right;  and 
that  a  vendee  who  had  contracted 
to  purchase  and  pay  for  the  prem- 
ises upon  delivery  of  a  deed  assur- 
ing to  him  the  fee,  clear  of  all 
incumbrances,  was  not  required 
to  accept  such  title.  Id, 

8.  The  fact  that  the  wife  of  A.  owns 
the  fee  of  the  land  on  which  stands 
the  house  in  which  he  lives  with 
his  family,  is  not  necessarily  incon- 
sistent with  his  having  such  a  pos- 
session of  the  house  as  will  entitle 
him  to  maintain  an  action  against 
a  trespasser  for  forcibly  entering 
it,    Akxander  v.  Eard,  228 

4  Plaintiff  built  a  house  upon  the 
land  of  his  wife,  in  which  he  lived 
with  his  family,  having  possession 
and  control  thereof.  He  operated 
the  farm  in  his  own  name,  owned 
the  stock  and  provided  for  his 
family.  In  an  action  for  unlaw- 
fully and  violently  breaking  into 
and  entering  the  dwelling-house 
the  court  charged  that  plaintiff 
could  not  recover  for  damages  to 
the  house.  Held,  error;  that  the 
facts  were  sufiScient  to  authorize 
a  finding  of  a  possession  in  plain- 
tiff   stimcient    to    entitle  him  to 


maintain  the  action. 


Id. 


5.  Where  a  married  man  takes 
boarders  into  his  house,  or  con- 
verts it  into  a  hospital  for  the  sick, 
and  his  wife  takes  charge  of  his 
establishment  or  renders  services 
in  the  house  to  boarders  or  sick 
persons,  in  the  absence  of  proof 
of  any  special  agreement,  all  her 
services  and  earnings  belong  to 
her  husband,  and  he  can  maintain 
an  action  to  recover  therefor. 
Reynolds  v.  Bobinson,  589 

6.  In  an  action  to  recover  for  ser- 
vices rendered  to  a  boarder  sick 
with  cancer,  evidence  on  the  part 
of  plaintiff  was  received,  under 
objection,  that  the  health  of  his 
wife  was  injured  by  the  stench  of 
the  cancer.  Held,  no  error;  that 
the  evidence  was  competent,  not 
to  lay  a  foundation  for  recovery 
for  the  loss  of  health,  but  to  show 
the  nature  of  the  services.        Id. 


INDEMNITY. 

Where  a  promissory  note  is  lost  and 
an  action  is  brought  thereon,  the 
defendant  is  entitled  to  the  indem- 
nity provided  bjr  statute  (2  R.  S. , 
406,  I  75)  in  actions  upon  lost  ne- 
gotiaole  instruments;  and  this, 
although  it  appears  that  the  note 
has  not  been  indorsed;  indemnity 
must  be  given  without  regard  to 
the  fact  of  actual  negotiation. 
Frank  v.  Wessela,  153 


INDIANS. 

1.  This  court  will  take  judicial 
notice  of  the  fact  that  the  tract  of 
land  known  as  the  "  Pulteney 
estate  "  was  ceded  by  the  State  of 
New  York  to  the  State  of  Massa- 
chusetts by  the  treaty  and  deed  of 
cession  executed  I^eceniber  16. 
1786,  and  that  under  the  proper 
authority,  State  and  national,  the 
Indian  title  to  said  lands  has  been 
extinguished.     Hoioaixl  v.   Moot. 

262 

2.  As  to  whether  the  fact  that  the 
Indian  right  of  occupation  of  lands 
within  this  State  had  not  been  ex- 
tinguished with  the   sanction  of 
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.  the  State  government  or  ^aban- 
doned by  the  Indinns,  can  be  set 
up  by  one  without  title,  as  against 
the  owner  in  fee  subject  to  such 
rights,  quare.  Id. 

3.  All  the  terms  and  conditions  of 
the  said  treaty,  upon  which  de- 
pended the  right  of  Massachusetts 
and  her  grantees  to  an  absolute 
and  indefeasible  estate  in  the  lands 
granted,  held,  to  have  been  sub- 
stantially performed.  Id. 


INDICTMENT. 

1.  In  an  indictment  for  periury 
alleged  to  have  been  committed 
on  an  investigation  before  the  fire 
marshal  of  New  York  city,  it  was 
alleged  that  the  accused  swore 
there  were  60,000  cigars  in  the 
building  at  the  time  of  the  fire. 
The  proof  was  that  he  swore  there 
were  65,000  cigars.  This  was  one 
of  various  items  of  property  as  to 
which  the  accused  was  charged 
with  hiaving  sworn  falsely.  On 
error  it  was  objected  that  there 
was  a  fatal  variance  between  the 
indictment  and  the  proof.  The 
objection  was  not  taken  on  the 
trial.  Held,  that  it  was  not  avail- 
able here,  as  if  made  upon  the 
trial,  the  evidence  as  to  this  item 
could  have  been  excluded  or 
waived,  and  the  jury  defected  to 
disregard  it,  and  the  conviction 
could  have  been  sustained  upon 
the  proof  as  to  the  other  items. 
Also,  ?ieldy  that  the  variance  was 
not  material.  Earns  v.  The  People. 

148 

d.  When  an  indictment  charges  that 
the  accused  has  sworn  falsely  as  to 
several  facts,  it  is  not  necessary  to 
prove  all  that  is  charged.  It  is 
sufficient  to  prove  enough  to  make 
out  the  offence.  Id. 


8.  There  were  two  counts  in  the  in- 
dictment, the  first  charging  per- 
jury in  the  oral  testimony  given 
before  the  fire  marshal,  and  the 
other  periury  in  swearing  to  an 
affidavit  before  the  same  officer, 
containing  in  substance  the  same 
matters  as  testified  to  orally.  The 
jury  found  the  prisoner  not  guilty 
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under  the  first  count  and  guilty 
under  the  second.  It  was  claimed 
that  the  verdict  was  inconsistent 
It  appeared  that  a  portion  of  the 
oral  testimony  was  taken  when  the 
fire  marshal  was  not  present.  Ileld^ 
that  the  objection  was  untenable, 
as  the  jury  may  have  found  that 
the  oral  testimony  alleged  to  be 
false  was  not  taken  before  the 
marshal.  Id. 

4  A  plea  in  abatement  to  an  indict- 
ment is  to  be  strictly  construed; 
it  must  be  drawn  with  precision 
and  accuracy  and  must  be  certain 
to  every  intent.  Dolan  v.  The 
People.  485 

5.  A  plea  in  abatement  to  an  indict- 
ment found  at  a  Court  of  General 
Sessions  in  the  city  of  New  York 
alleging  that  the  annual  grand 
jury  list  was  not  wholly  selected, 
as  required  by  statute  (chap.  498, 
Laws  of  1853),  from  the  petit  jury 
lists  made  out  by  the  commissioner 
dt  jurors,  without  an^  averments 
of  fraud  or  design,  is  not  good. 
The  fact  that  a  few  names  not 
appearing  on  the  petit  iury  lists 
are  accidontly  put  upon  the  grand 
jury  list  does  not  vitiate  the  whole 
list,  and  that  it  was  by  accident 
or  oversight  is  to  be  presumed  in 
the  absence  of  allegations  of  fraud 
or  design.  Id. 

6.  Nor  is  it  a  ffood  plea  that  some 
one  of  the  fifty  selected  as  the 
special  panel  of  grand  jurors  (§  28, 
chap.  539,  L^ws  of  1870)  was  not 
upon  the  petit  jury  lists,  in  the 
absence  of  an  allegation  that  the 
persons  actually  sworn  and  im- 
paneled were  not  upon  that  list. 
It  is  necessary  also  in  such  a  plea 
to  give  the  names  of  the  persons 
alleged  to  have  been  selected  and 
drawn  who  were  not  upon  the 
petit  jury  lists.  Id. 


7.  It  is  not  a  good  plea  that  the  com- 
missioner of  jurors  was  prevented 
by  duress  from  attending  upon 
or  supervising  the  grand  jury. 
In  the  absence  of  aflegations  as 
to  how  the  grand  jury  wa.H  drawn 
and  by  whom,  it  is  to  be  presumed 
that  the  drawing  was  made  by 
some  other  person  claiming  the 
office,  acting  as  de  facto  commis- 
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sloner,  and  recognized  as  sach  by 
all  the  officers  having  relations 
with  him  or  hb  work;  and  a  jury 
drawn  by  a  (20  f<uio  commissioner 
is  regular.  H. 

8.  An  indictment  setting  forth  a 
felony  and  then  chaiging  the  kill- 
ing of  another  by  the  accused 
while  engaged  in  the  commission 
thereof,  is  not  void  for  duplicity. 
It  charges  but  one  offence,  that 
of  murder  in  the  first  degree, 
within  one  of  the  definitions  of 
that  offence  in  the  act  of  1873 
(chapter  544,  Laws  of  1873),  i.  e., 
the  killing  by  a  person  while 
engaged  in  the  commission  of  a 

.felony.  Id. 

9.  Where  one  breaks  into  a  dwelling- 
house  burglariously  with  intent  to 
steal,  he  is  engaged  in  the  com- 
mission of  the  crime  until  he 
leaves  the  building  with  his  plun- 
der; and  if,  while  engaged  in  any 
of  the  acts  immediately  connected 
with  his  crime,  he  kills  a  perk>n 
resisting  him  he  is  guilty  of  murder 
under  said  statute.  Id. 

10.  It  is  not  necessary  in  an  indict- 
ment charging  the  crime  of  mur- 
der under  said  provision  to  allege 
that  the  killing  was  "without 
any  design  to  effect  death;"  an 
allegation  that  it  was  willful  and 
felonious  is  proper  and  sufficient. 
The  object  of  the  words  quoted 
is  to  dispense  with  proof  of  a 
design  to  effect  death,  not  to  re- 
quire proof  that  there  was  no 
such  design.  Id. 


INJUNCTION. 

1.  An  order  of  reference,  under  sec- 
tion 222  of  the  Code,  to  ascertain 
damages  upon  an  undertaking 
given  upon  the  granting  of  an 
injunction,  cannot  be  regularly 
granted  until  judgment  has  been 
entered;  but  where  the  order  is 
entered  by  plaintiff's  consent  this 
obviates  the  objection.  Lawtan 
V.  Oreen.  326 

2.  The  limit  of  liability  upon  such 
an  undertaking  is  the  amount 
specified  therein,  and  the  court 
has  no  power  to  make  any  allow- 


ance beyond  that  amount  for  dis- 
bursements.  Referee  fees  upon 
the  reference  are  part  of  the  dam- 
ages, and  recoverable  as  such.    Id, 

3.  Accordingly,  held,  that  an  allow- 
ance for  disbursements  and  referee 
fees  over  and  above  the  sum  speci- 
fied in  the  undertaking  was  error. 

Id. 

4.  Such  a  proceeding  is  not  a  pro- 
ceeding "in  the  action ;'^  it  is  a 
proceeding  after  judgment,  con- 
stituting no  part  of  the  action, 
and  the  court  has  no  power  to 
give  costs  therein.  Id. 

5.  The  final  order  in  such  proceed- 
ings should  be  limited  to  fixing  the 
amount  of  damages,  and  a  pro- 
vision therein  requiring  the  plain- 
tiff to  pay  the  same  is  improper. 
The  amount  of  damages  so  ascer- 
tained is  conclusive  upon  the 
parties  and  the  sureties,  but  pay- 
ment can  only  be  enforced  by 
action  upon  the  undertaking.    Id. 

6.  If  a  craft  of  any  kind  is  adapted 
for  use  in  any  employment  for 
which  a  canal  may  lawfully  be 
used,  and  is  actually  employed  in 
a  business  lawful  in  itself,  and 
does  not  in  the  conduct  of  such 
business  unreasonably  or  unneces- 
sarily obstruct  the  navigation  of 
the  canal  by  other  vessels,  a  court 
of  equity  will  not  forbid  the  use 
of  the  craft  in  such  employment; 
and  this,  although  some  obstruc- 
tion to  the  free  passage  of  vessels 
necessarily  results  from  the  pecul- 
iar employment.   Horton  v.  People. 

610 

7.  It  is  not  the  province  of  a  court 
of  equity  to  proscribe  one  branch 
of  a  business  in  which  a  party  is 
engaged,  while  permitting  every 
other  branch  of  the  same  busi- 
ness to  be  carried  on  in  the  same 
locality  and  with  the  same  instru 
mentalities.  Id. 

8.  Defendants  were  the  owners  of 
a  floating  elevator,  which  was 
used  by  them  in  the  "  Buffalo  City 
Ship  canal "  (an  artificial  channel, 
forming  part  of  the  harbor  of 
that  city),  for  the  purpose  of 
transferring  grain  in  bulk  from 
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lake  vessels  to  canal  boats,  mov- 
ing from  place  to  place  as  re- 
quired. When  not  in  use  it  was 
moored  opposite  lands  owned  by 
defendants.  The  channel  of  the 
canal  is  160  feet  wide.  When 
employed  in  unloading  a  vessel, 
with  the  vessel  on  one  side  and 
a  canal  boat  on  the  other,  the 
three  crafts  occupy  less  than 
eighty  feet  of  the  channel,  and  a 
transfer  of  the  load  of  a  vessel 
is  made  in  a  few  houra.  Vessels 
moving  in  the  canal  are  moved  by 
steam  power,  in  an  action  by 
the  attorney-general  in  behalf  of 
the  people,  a  ^'udgment  was  ren- 
dered restrainmg  such  use,  but 
allowing  the  use  of  the  elevator 
for  unloading  vessels  aground  or 
for  any  other  purpose,  HeLd^ 
error;  that  the  use  was  not  an 
unnecessary,  unreasonable  and  un- 
lawful use  of  the  canal,  or  an 
unreasonable  and  unlawful  ob- 
struction to  trade  and  commerce, 
but  was  in  aid  of  commerce.    Id, 

9.  It  is  not  an  excuse  for  the  viola- 
tion of  an  injunction  that  the 
order  is  more  extensive  in  its  re- 
straints than  the  prater  of  the 
complaint;  the  order,  if  irregular, 
is  not  void,  and  while  it  is  in 
force  it  is  the  duty  of  the  defend- 
ant to  obey  it.  Mayor ^  etc,,  v.  N. 
r.  and  S.  L  F.  Co,  622 

10.  Corporations  may  be  restrained 
by  injunction,  and  may  be  fined 
for  violating  the  injunction.      Id. 

11.  Where,  upon  motion  to  punish 
a  party  for  contempt  in  violating 
an  injunction,  there  is  leeal  evi- 
dence sufficient  to  call  lor  the 
exercise  of  the  judgment  and  dis- 
cretion of  the  court,  its  decision 
is  not  reviewable  here.  Id, 

12.  A  party,  bound  to  obey  an  in- 
junction, may  be  guilty  of  a  vio- 
lation thereof  as  well  a8  aiding, 
abetting  and  countenancing  others 
in  violating  it  as  by  doing  it 
directly ;  such  ordei's  must  be 
honestly  and  fairly  obeyed.       Id. 

18.  Where  proceedings  to  punish 
a  party  for  contempt,  in  violating 
an  injunction,  are  commenced  by 
an  order  to  show  cause,  interro- 


gatones  need  not  be  filed  prior 
to  a  final  adjudication  upon  the 
alleged  contempt.  Id. 

To    restrain  proceedings    by 

mandamus,  when  improper. 

See  Canals,  1 ,  2. 

Wlien  action  to  restrain  party 

from  huHding  tip  to  line  of  street  can- 
not be  maintaiTud, 

See  Contracts,  1. 
To  restrain  m>aMng  new  can- 
trad  by  State  officer ^  when  not  proper. 
See  Contbacts,  6. 


INNKEEPER. 

1.  Under  the  provisions  of  the  inn- 
keepers' act  of  1866  (chapter  658, 
Laws  of  1866),  exempting  an  inn- 
keeper from  liability  for  the  loss 
by  fire  of  property  of  a  guest  in 
a  bam  or  outbuilding,  where  it 
shall  appear  (hat  the  loss  was  the 
work  of  an  incendiary,  and  oc- 
curred without  negligence  on  his 
part,  the  burden  is  upon  the  inn- 
keeper to  show  that  the  fire  was 
an  incendiary  one,  and  to  show 
absence  of  negligence  on  his  part. 
Faucett  v.  Nidu^,  877 

2  In  an  action  to  recover  for  such 
a  loss,  evidence  was  given  tending 
to  show  that  the  fire  was  the  work 
of  an  incendiaiy,  who  gained  ac- 
cess to  the  hay  fofl;,  where  the  fire 
was  set,  through  a  window  open- 
ing into  an  alley.  The  window 
was  left  open  and  lumber  was 
piled  against  the  bam  so  that  a 
person  could  easily  climb  upon  it 
and  enter  the  window.  The  court 
submitted  to  the  jury  the  question 
whether  leaving  the  window  open 
was  negligence,  charging  that  if 
so,  and  it  contributed  to  occasion 
an  incendiary  firing,  defendant 
was  liable.  Uddy  no  error;  that 
the  facts  proved,  although  not 
strong,  were  some  evidence  of 
negligence  sufficient  to  authorize 
the  submission  of  the  question  to 
the  jury;  and  that  the  negligent 
omission  by  an  innkeeper  to  take 
reasonable  and  pmdent  precaution 
to  guard  against  an  incendiary  fire 
was  such  negligence  as  would  de- 
prive him  of  the  benefit  of  the  act 

Id. 
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8.  Negligence,  which  precedes  and 
facilitates  the  commission  of  the 
crime,  is  as  much  within  the  stat- 
ute as  the  negligent  omission  to 
protect  and  remove  the  property 
after  discovery  of  the  fire.         Id. 

4.  The  question  as  to  whether  the 
fire  was  of  incendiary  origin  was 
contested.  Defendant  offered  to 
show  that  on  the  night  of  the  fire 
an  attempt  was  made  to  fire 
another  building,  a  short  distance 
from  the  barn  of  defendant,  by 
the  use  of  similar  means  to  those 
which  defendant's  evidence  tended 
to  show  were  used  in  Qring  said 
barn.  This  evidence  was  objected 
to,  and  objection  sustained.  Held^ 
error;  that  the  evidence  was  com- 
petent as  bearing  upon  the  ques- 
tion of  the  origin  of  the  fire.    Id, 


INSURANCE  DEPARTMENT. 

1.  By  the  act  of  1875  (chap.  887, 
Laws  of  1875),  providing  for  the 
distribution  of  the  property  and 
efiects  of  the  Eclectic  Life  insur- 
ance Company  no  authority  is 
given  to  the  court  to  direct  the 
superintendent  of  the  insurance 
department  to  transfer  to  the  I'e- 
ceiver  of  said  company  for  the 
purposes  of  distribution,  the  secu- 
rities, etc.,  belonging  to  said  com- 
pany, deposited  with  him  for  the 
protection  of  policyholders;  it 
was  the  intent  of  the  act,  upon 
an  order  being;  obtained  in  the 
manner  prescribed  therein,  to  re- 
quire such  distribution  to  be  made 
hy  the  superintendent  himself. 
Poople  ex  rd.  Buggies  v.  Chapman. 

557 

2.  Accordingly,  ?idd,  that  an  order 
directing  the  issuing  a  writ  of 
mandamus  requiring  said  superin- 
tendent to  assign  and  deliver  to 
the  receiver  the  securities,  money 
and  property  of  said  company 
in  hw  hands,  was  improperly 
granted.  Id. 


INSURANCE  (FIRE). 

1.  An  insurance  broker  employed  by 
a  party  to  effect  insurance  for  him 


may  be  regarded  by  the  insurer  as 
clothed  with  full  autiiority  to  act 
for  his  principal  in  procuring, 
modifying  or  canceling  policies; 
and  his  acts  in  these  respects  are 
bindin^upon  his  principal.  S.  0. 
Co.  V.  T.  I.  Co.  85 

2.  In  an  action  upon  a  policy  of  fire 
insurance  defendant  claimed  and 
proved  that  the  policy  was  surren- 
dered to  defendant  for  cancella- 
tion and  was  canceled  liefore  the 
loss.  Plaintiff  claimed  that  such 
surrender  was  by  mistake.  The 
court,  before  whom  the  action  was 
tried,  did  not  find  as  a  fact  the 
mistake  claimed,  but  in  tibie  con- 
clusions of  law,  held  that  the  re- 
turn of  the  policj'  indorsed  for 
cancellation,  although  by  mistake, 
would  defeat  (he  action.  Upon 
settlement  of  the  case  plaintifi's 
counsel  requested  the  judge  to  find 
the  mistake;  this  he  refused  to  do. 
The  evidence  as  to  the  mistake 
was  not  conclusive.  Edd,  that 
upon  the  report  itself  the  conclu- 
sion of  law  could  not  be  disturbed 
as'  it  could  not  be  determined 
therefrom  that  the  court  would 
have  found  a  mistake;  that  the 
subsequent  refusal  so  to  find  was 
equivalent  to  a  finding  against  the 
fact;  but  if  regarded  as  a  refusal 
to  find  either  way  the  remedy  of 
the  party  was  by  motion  to  com- 
pel a  finding.  Id. 

8.  The  policy  was  obtained  by  a 
broker  emplpved  by  plaintiff.  It 
contained  a  clause  giving  defend- 
ant power  to  raise  the  rate  of  insur- 
ance. Defendant's  agent  notified 
the  broker  that  it  would  raise  the 
rate  one  per  cent.  The  broker 
assented  and  agreed  to  bring  the 
policy  to  have  it  indorsed  thereon ; 
this  he  did  not  do.  Defendant  was 
allowed  to  prove,  under  objection, 
the  custom  among  brokers  in  the 
city  to  consider  the  matter  con- 
cluded, unless  such  indorsement 
was  made,  allowing  a  reasonable 
time  lo  bring  the  policy  for  that 
purpose.     Udd,  no  error.  Id. 

4.  Defendant  was  permitted  to  show 
entries  upon  the  broker's  book 
showing  the  cancellation  of  the 
policy.  These  were  objected  to 
unless  evidence  was  given  show- 
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ing  that  plaintiff  had  knowledge 
of  them.  The  objection  was  over- 
ruled. JleM,  no  error;  that  the 
evidence  was  competent  as  bear- 
ing upon  the  question  of  mistake 
and  upon  the  credibility  of  the 
broker  and  his  clerks,  who  were 
witnesses  for  plaintiff.  Id, 

6.  Defendant  issued  to  plaintiff  a 
policy  of  fire  insurance  containing 
a  clause  requiring  the  assured  in 
case  of  loss  to  furnish  proof  thereof 
within  thirty  days.  A  loss  having 
occurred,  plainuff  failed  to  furnish 
the  required  proof.  An  adjuster 
of  defendant  within  the  thirty  days 
visited  the  premises  and  made  in- 
quiries into  the  circumstances  of 
the  fire.  This  was  without  au- 
thority from  defendant  and  with- 
out the  knowledge  of  plaintiff. 
Upon  receipt  of  proof  of  loss  some 
four  months  after  the  fire,  defend- 
ant sent  n  letter  to  plaintiff's  attor- 
ney stating  that  the  proof  of  loss 
was  too  late ;  also,  that  afler  care- 
fill  examination  they  were  satisfied 
the  case  was  fraudulent,  and  there- 
fore rejected  the  claim.  In  an 
action  upon  the  policy,  Iield,  that 
a  refusal  of  the  court  to  nonsuit 
plaintiff  was  error;  that  proof  of 
loss  within  the  time  prescribed 
was  necessary  xmless  waived;  and 
that  there  was  no  evidence  of  a 
waiver.    Blossom  v.  L.  F.  Ins.  Ch, 

162 

6.  As  to  whether  the  omission  of  an 
insurer  to  raise  the  objection  of 
a  non-compliance  with  such  a  con- 
dition upon  being  furnished  with 
proof  long  after  the  expiration  of 
the  time  specified,  can  be  deemed 
a  waiver,  qucBre.  Id. 

7.  In  an  action  to  reform  a  policy  of 
fire  insurance  upon  a  dwelling- 
house,  the  tdleged  mistake  was 
that  an  adjoining  building  was  in- 
tended to  be  insured  instead  of  the 
dwelling  described.  It  apj^ared 
that  the  applicant  had  owned  both 
buildings  and  had  lived  in  the  one 
described;  that  defendant's  agent 
had  insured  the  furniture  therein ; 
that  he  had  insured  the  building 
claimed  to  have  been  intended  and 
the  policy  was  then  outstanding. 
He  had  the  description  of  both 
buildings  upon  his  books.     The 


applicant  had  removed  from  the 
dwelling  to  the  adjoining  building, 
which  was  occupied  as  a  dwelling 
and  paint  shop,  and  did  not,  in 
fact,  own  the  former.  The  agent, 
however,  testified  that  he  sup- 
posed that  he  did.  The  premium 
upon  the  dwelling  was  one  and 
one-half  per  cent;  upon  the  build- 
ing it  was  two  and  one-half.  The 
application  was,  by  letter  for  a 
policy  on  "  my  house."  The  agent, 
thereupon,  made  out  the  policy  in 
question  upon  the  dwelling,  charg- 
ing one  and  one-half  per  cent. 
The  building  was  burned.  The 
only  direct  evidence  to  establish 
that  defendant  intended  to  insure 
the  building  was  that  of  the  a^nt 
who,  in  answer  to  the  question, 
*'To  what  propertj'  do  you  under- 
stand this  letter  ♦  *  *  re- 
ferred? "  answered,  to  the  prop- 
erty burned.  Upon  his  cross-ex- 
amination he  testified,  in  sub- 
stance, that  at  the  time  and  before 
the  policy  was  issued  he  was  in 
doubt,  but  his  idea  was  it  was  on 
the  dwelling  and  he  so  made  out 
the  policy.  Beldy  that  the  facts 
did  not  show  an  intent,  on  the  part 
of  defendant,  to  insure  the  build- 
iuK  burned,  and  did  not  justify  a 
reformation  of  the  policy.  Jifyad 
V.  W.  F.  Ins.  Go,  453 

8.  A  policy  of  fire  insurance  con- 
tained n  condition  requiring 
proofs  of  loss  to  be  furnished  by 
the  insured  within  twenty  days. 
It  also  contained  a  clause,  in  sub- 
stance, that  nothing  save  an  agree- 
ment in  writing,  signed  by  an  ofi^- 
cer  of  the  company,  should  be 
considered  as  a  waiver  of  any  con- 
dition or  restriction  in  the  policy. 
In  an  action  upon  the  policy, 
held,  that  a  local  agent  had  no 
authority  to  waive  such  condition. 
Van  Allen  v.  F.  J.  8.  Ins.  Go.   469 


INSURANCE   (LIFE). 

1.  In  an  action  upon  a  policy  of  life 
insurance  defendant  set  up  as  a 
defence  and  proved  that  after  the 
policy  had  been  forfeited  by  rea- 
son of  non-payment  of  premiums 
defendant  was  induced  by  false 
representations  on  the  part  of 
plaintiff  (the  assured)  as  to  the 
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health  ot  the  insured  to  receive  the 
back  premiums  and  to  revive  the 
policy.  The  insured  died  within 
a  week  thereafter.  Defendant 
served  an  offer  to  allow  judgment 
for  the  back  premiums  so  received 
with  interest  and  costs.  The  court 
directed  a  verdict  for  plaintiff  on 
tlie  ground  that  it  was  the  duty  of 
defendant,  on  discovery  of  the 
fraud,  to  have  returned,  or  offered 
to  return,  the  back  premiums  and 
to  disaffirm  the  new  contract;  and 
not  having  done  so  the  fraud  was 
no  defence.  Held,  error;  that 
conceding  the  rule  stated  to  be 
applicable  to  the  case,  it  was  sub- 
stantially complied  with  by  the 
offer  of  judgment;  that  defendant 
was  not  bound  to  make  the  offer 
before  a  claim  was  presented;  and 
as  the  action  was  brought  soon 
after  the  time  allowed  by  the 
policy  for  the  payment  of  the 
claim  had  elapsed,  that  the  offer 
was  made  with  sufficient  and  rea- 
sonable promptness;  also  that  it 
was  no  answer  that  the  offer  not 
having  been  accepted  within  the 
time  prescribed  was  to  be  deemed 
withdrawn,  as  the  non-acceptance 
was  the  fault  of  the  plaintiff. 
Harris  v.  E,  L.  A.  S.  196 

2.  In  an  action  upon  a  policy  of  life 
insurance  the  defence  was  the 
falsity  of  various  answers  to  ques- 
tions in  the  application  wliich 
were,  by  the  terms  of  the  policy, 
made  warranties.  After  the  de- 
fendant's counsel  had,  upon  the 
trial,  specified  certain  answers 
which  he  claimed  to  be  false,  on 
motion  to  dismiss,  in  exceptions 
to  the  submission  of  questions  to 
the  jury  and  in  requests  to  charge, 
he  requested  the  court  to  charge 
that  upon  the  policy  and  the  evi- 
dence the  plaintiff  could  not  re- 
cover any  thing  beyond  the 
amount  of  the  last  premium. 
Held,  that  the  general  objection 
did  not  entitle  defendant  to  raise 
on  appeal  points  as  to  the  falsity 
of  answers  which  were  not  speci- 
lied,  and  as  to  which  no  question 
of  law  was  raised  and  passed  up- 
on on  the  trial.  Boos  v.  W.  M,  L. 
Ins.  Go.  236 

8.  In  answer  to  a  question  as  to 
whether  he  had  had,  during  the  last 


seven  years  any  severe  sickness  or 
disease,  the  insured  answered 
*'  No."  The  policy  was  issued  in 
1870.  Evidence  was  given  show- 
ing that  in  1865,  the  insured  had 
an  attack  of  pneumonia  which 
lasted  ten  days,  during  which  he 
was  attended  by  a  physician. 
Plaintiff's  witnesses  testiffcd  that 
during  this  time  he  was  a  strong, 
healthy  man.  One  witness,  not 
shown  to  be  competent  to  speak 
as  to  the  nature  oi  the  illness,  tes- 
tified that  plaintiff  had  sunstroke 
in  1868,  or  1865.  Held,  that  the 
court  was  not  bound  to  decide,  as 
matter  of  law,  that  either  was  '*  a 
severe  sickness  or  disease  "  within 
the  meaning  of  the  question,  and 
that  the  question  of  a  breach  of 
warranty  was  one  of  fact  for  the 
jury.  Id. 

4.  A  policy  of  life  insurance  con- 
tained a  clause  avoiding  it  in  case 
the  insured  should  visit  any  pari 
of  the  United  States  lying  south  of 
a  specified  line,  between  the  first 
of  July  and  the  first  of  Septem- 
ber, without  a  written  permit.  He 
had  a  permit  authorizing  him  to 
go  and  remain  south  until  July  1, 
1870.  He  remained  until  he  died, 
March  18, 1872.  In  an  action  upon 
the  policy,  it  appeared  that  the 
health  of  the  deceased,  in  the  sum- 
mer of  1870,  was  very  poor,  so 
that  he  could  only  ride  out  in  a 
buegy  to  his  plantation  and  back, 
ana  was  never  any  better.  It  was 
not  proved  that  he  was  too  unwcU 
to  return,  or  that  he  made  any 
effort  to  do  so.  Hdd,  (1)  that  if 
inability  was  an  excuse  and  a  fail- 
ure to  return  in  consequence 
would  not  have  been  a  breach  of 
the  condition,  the  facts  did  not 

^  sustain  the  claim,  as  it  did  not  ap- 
pear that  the  insured  was,  prior  to 
July  first  so  unwell  as  to  render  it 
impossible  for  him  to  return  by 
any  of  the  usual  modes  of  travel ; 
(2)  that  inability  was  not  an  ex- 
cuse, as  when  the  insured  went 
south  he  took  the  chances  of  his 
beinff  able  to  return.  Evans  v. 
U.  8.  L.  Ins.  Go.  804 

5.  On  the  day  the  annual  premium 
became  due  in  1870,  an  agent  of 
tiie  owner  of  the  policy  called  at 
defendant's  office  to  pay  it    De- 
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fendant  declined  to  receive  it  be- 
cause the  insured  was  residing 
south,  unless  a  per  centage  on  the 
amount  insured  was  puid  in  addi- 
tion, and  agreed  with  the  agent  to 
continue  the  policy  ana  give 
credit  for  the  amount  claimed 
until  the  next  day.  On  the  next 
day  the  premium  and  the  extra 
amount  claimed  were  tendered, 
but  defendant  refused  lo  receive 
tbem  Tender  was  also  made  in 
1871,  and  refused.  Held,  that  as 
tbere  was  no  agreement  to  pay, 
binding  upon  the  owner,  the  prom- 
ise of  defendant  was  without  con- 
sideration and  not  obligatory;  but 
that  even  if  the  agreement  was 
binding  and  the  tender  g(K>d  to 
keep  the  policy  in  force  for  a  year, 
it  md  not  bind  defendant  to  con- 
tinue it  in  force  thereafter,  and 
defendant  had  the  right  to  refuse 
so  to  do.  Id. 


Control  of  securiUea  deposited 


icith  superintendent. 

See  Imsurancb  Defabtment,  1. 

What  amounts  to  breach  qf 

toarraniy,  and  when  company  estopped 
by  acts  rf  agent. 

See  Baker  v.  Some  L.  Ins.  Co. 
(Mem.)  648 


JUDGMENTS. 

1.  Where  the  owner  of  premises  con- 
veyed to  him  subject  to  a  mort- 
gage, in  ignorance  of  the  lien 
thereon  of  a  judgment  against  a 
former  owner,  subsequent  to  the 
mortgage,  pays  the  mortgage  and 
causes  the  same  to  be  satisfied  of 
record,  he  is  entitled  to  have  the 
same  reinstated  as  a  lien  prior  and 
paramount  to  the  lien  of  the  Judg- 
ment   Barnes  v.  Mott.  897 

2.  Where  lands  incumbered  by  a 
judgment  are  conveyed  with  cove- 
nants of  warranty  to  a  purchaser 
for  full  value,  the  grantee  and  his 
successors  in  interest  occupy  a  posi- 
tion similar  to  that  of  sureties  for 
the  judgment  debtor  and  are  enti- 
tled to  the  same  equities.  A  re- 
lease by  the  judgment  creditor 
without  their  consent  and  with 
knowledge  of  their  rights  of  any 
security  to  which,  in  equity,  they 
would  be  entitled  on  payment  of 


the  judgment,  discharges  the  lien 
of  the  judgment.  Id 

8.  Accordingly  held,  where,  after 
such  a  conveyance,  the  judgment 
debtor  gave  an  undertaking  on  ap- 
peal from  the  judgment  securing 
the  amount  thereof  and  staying 
proceedings  to  enforce  the  same, 
and  after  affirmance  of  the  judg- 
ment the  judgment  creditor,  with 
knowledge  of  the  equitable  rights 
of  the  owner  and  without  his  con- 
sent, released  the  sureties  in  the 
undertaking,  that  thereby  the  lien 
of  the  judgment  was  discharged. 

Id. 

4.  It  seems,  that  the  same  principle 
would  apply  without  regard  to  the 
covenants  in  the  deed.  Id. 

6.  A  right  to  set  off  a  judgment  in 
favor  of  A.  against  B.,  against  a 
judgment  in  favor  of  B.  against 
A.,  cannot  be  asserted  by  motion 
on  behalf  of  A.,  where  it  appears 
that  before  B.'s  judgment  was  ob- 
tained he  assigned  his  claim  to  a 
third  person.  If  A.  has  any  equi- 
ties they  can  only  be  enforced  by 
action,  not  by  motion.  Swift  v. 
Prouty.  545 


JURISDICTION. 

Under  the  provision  of  the  char- 
ter of  the  city  of  Buffalo  (chap. 
519,  Laws  of  1870),  authorizing 
the  city  to  take  the  fee  of  lands 
for  corporate  purposes,  proceed- 
ings were  instituted  to  take  lands 
of  a  railroad  company,  in  accord- 
ance with  a  resolution  of  the  com- 
mon council.  Upon  appeal  from 
an  order  appointing  commission- 
ers, the  General  Term  hM  that 
the  court  at  Special  Term  "had 
no  authority  to  inquire  into  any 
thing  except  the  mere  regularity 
of  the  proceedings  and  as  to  who 
should  be  commissioners."  Heldy 
error;  that  a  legal  question  was 
presented,  t.  e.,  as  to  whether  un- 
aer  the  grant  of  power  contained 
in  the  charter,  the  city  was  author- 
ized to  appropriate  the  fee  of  lands 
held  by  a  railroad  company,  also 
for  public  use,  and  acquired  by 
the  exercise  of  the  right  of  emi- 
nent domain,  which  question  the 
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court  hearing  the  application 
necessarily  had  the  power  to  de- 
cide.   In  re  City  of  Buffalo,      547 

2.  As  to  whether  the  charter  confers 
the  power  to  make  such  an  appro- 
priation, qucsre.  Id, 

Court  of  AppeaU,  no  authority 

on  affirmance  of  order  confirming  as- 
aessm^ent^  to  grant  rehearing. 

See  Assessment  and  Taxation,  5. 

Cf  Special  Term^    to  vacate 

order  confirming  report  of  railroad 
commissioners. 

See  Motion  and  Order,  1. 


JURY. 

1.  A  challenge  to  the  array  of  a 
grand  jury  cannot  be  allowed. 
(2  R  8.,  724,  §§  27, 28.)  Caipenfer 
V.  The  People.  483 

2.  A  challenge  to  the  array  of  petit 
jurors,  at  a  Court  of  General  Ses- 
sions for  the  city  and  county  of 
New  York,  alleged  that  the  jurors 
were  not  selected  by  the  commis- 
sioner of  jurors  of  said  county, 
and  that  neither  he  nor  any  one 
on  his  behalf  attended  the  draw- 
ing; but  that  the  jurors  were  se- 
lected by  one  appointed  by  the 
mayor  as  commissioner,  and  that 
the  statute,  under  which  the  mayor 
acted,  was  unconstitu  tional.  Heldj 
that  the  challenge  showed  upon 
its  face  that  the  jury  were  selected 
by  an  officer  de  facto^  whose  acts, 
in  the  exercise  of  the  functions  of 
the  office,  were  yalid  as  to  the 
public,  and  whose  appointment 
could  not  be  questioned  collater- 
ally; and  that  therefore  a  demur- 
rer to  the  challenge  was  properly 
sustained.  Id. 

Alleged  irregularities  of  drato- 

*^  of  in  New  York  dty,  when  not 
ground  for  plea  in  aJbatem^nt  to  in- 
dietment. 

See  Indictment,  5,  6,  7. 


LANDLORD  AND  TENANT. 

1.  Where  an  action  of  ejectment  is 
brought  by  a  landlord  because  of 
non-payment  of  rent  and  posses- 


sion is  deliyered  to  him  or  his 
assignee,  under  and  by  yirtue  of  a 
writ  of  possession,  the  statute  giy- 
ing  to  the  defendant  six  months 
after  such  taking  possession  in 
which  to  redeem  (2  R.  8.,  506, 
^  33)  begins  to  run,  and  the  time 
limited  for  redemption  is  not  en- 
larged by  a  subsequent  re-entry  of 
the  tenant.  Witbedc  v.  Van  Rens- 
selaer. 27 

2.  A  parol  lease  of  premises  for  a 
year  to  commence  infuturo  is  not 
an  executory  contract  prior  to  the 
time  of  taking  possession.  It  yests 
a  present  interest  in  the  term  and 
cannot  be  rescinded  by  either  party 
alone.    Becar  y.  Flues.  518 

3.  In  case,  therefore,  of  a  refusal  of 
the  lessee  to  perform,  the  lessor  is 
n(»t  required  to  lease  to  another  if 
he  haye  an  opportunity,  and  is  not 
confined  to  his  remedy  for  actual 
damages;  but  may  refuse  to  accept 
the  rescission  and  hold  the  lessee 
liable  for  the  rent.  Id. 

See  Lease. 


LARCENY. 

Eyery  taking  by  one  person  of  the 
personal  property  of  another  with- 
out the  consent  of  the  latter,  with- 
out right  or  claim  of  ri^ht,  and 
without  intent  to  appropriate  it,  is 
not  larceny;  there  must  also  be  a 
felonious  intent.  JfeOouri  y.  People. 


LEASE. 

1.  Plaintiffs  leased  the  first  floor  of 
a  building  in  the  city  of  New 
York  for  a  store.  In  the  rear  was 
a  yard  attached  to  and  cxclusiyely 
appropriated  for  the  use  of  the 
building,  to  which  all  the  occu- 
pants had  access  through  a  hall 
running  from  the  front  to  the  rear 
of  the  building,  and  as  the  build- 
ing was  occupied  when  plaintiffs 
leased,  no  tenant  could  dispense 
with  it.  The  rear  of  the  store  re- 
ceived light  necessary  for  the 
transaction  of  business  therein 
from  windows  opening  into  the 
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yard.  A  door  opened  from  the 
store  into  the  yard  and  one  into 
said  hall.  The  lessor  consented 
that  plaintiffs  might  close  up  these 
two  doors  at  bis  own  expense  to 
make  shelf  room.  Defendants, 
having  leased  the  whole  premises, 
subject  to  plaintiflk'  lease,  began 
to  excavate  in  the  yard  for  the 
purpose  of  building  thereon.  In 
an  action  to  restrain  such  build- 
ing, ?tM,  that  plaintiffs  by  their 
lease  acquired  an  easement  in  the 
yard,  of  which  they  were  not  de- 
prived by  the  agreement  as  to 
closing  the  doors;  that  even  if  it 
should  be  held  from  the  fact  of 
closing  the  doors,  that  it  was  not 
the  intention  by  the  lease  to  give 
them  access  to  the  yard,  yet  mey 
were  entitled  to  enjoy  an  ease- 
ment therein  for  the  purpose  of 
light  and  air.  and  defendants 
could  not  change  it  to  their  disad- 
vantage.   Ihy&  V.  Lord.  433 

2.  Under  the  charter  of  the  city  of 
New  York  of  1873  (chap.  335, 
Laws  of  1878)  the  common  coun- 
cil have  authority  to  take  leases 
of  real  estate  for  the  benefit  of 
the  city,  and  to  determine  what 
property  shall  be  leased,  and  for 
what  period,  subject  to  the  limita- 
tions and  restrictions  of  said 
charter.    People  ex  rd.  v.   Qreen, 

499 

8.  This  authority  is  not  limited  to 
the  taking  of  such  leases  as  are 
provided  for  by  appropriations. 
The  provision  of  said  charter  pro- 
hibiting the  incurring  of  expenses 
not  thus  provided  for  (^  89),  has 
reference  to  the  expenaitures  of 
the  several  departments,  not  to 
the  action  of  the  common  coun- 
cil in  leasing  property  deemed  by 
it  to  be  required  for  city  pur- 
poses. Id, 

4  In  a  return  to  a  writ  of  alterna- 
tive mandamus  directed  to  the 
comptroller  requiring  him  to 
lease  from  relators  certain  premi- 
ses as  authorized  and  directed  by 
the  common  council,  or  to  show 
cause,  etc.,  the  comptroller  alleged, 
in  substance,  that  there  was  no 
sufficient  appropriation  to  pay  the 
rent.  Ueld^  that  he  was  estopped 
from  claiming  that  it  was  not  his 


duty  to  execute  the  lease,  and  Chat 
the  common  council  had  no 
authority  to  require  him  to  do  so, 
as  he  had  not  based  his  refusal  or 
his  defence  to  the  writ  upon  that 
ground.  Id. 

5.  It  seemSy  however,  that  the  com- 
mon council  has  power  to  author- 
ize and  to  require  the  comptroller 
to  supervise  the  taking  of  a  lease 
and  to  execute  it  on  behalf  of  the 
city.  Id. 


6.  The  provision  of  said  charter 
(^  15),  making  the  signature  of  the 
clerk  of  the  common  council 
necessary  to  all  leases,  etc. ,  refers 
only  to  leases  from  the  city  cor- 
poration, and  does  not  include 
those  to  it.  Id. 

See  Lakdlokd  and  Tenant. 


LICENSE. 

To  take  possemon  under  parol 

contract  for  sale  of  land^  when  implied. 
See  Statutb  of  Frattds. 


LIENS. 

1.  Where  the  owner  of  premises  con- 
veyed to  him  subject  to  a  moit- 
gage,  in  ignorance  of  the  lien 
thereon  of  a  judgment  against  a 
former  owner,  subsequent  to  the 
mortgage,  pays  the  mortgage  and 
causes  the  same  to  be  satisfied  of 
record,  he  is  entitled  to  have  the 
same  reinstated  as  a  lien  prior  and 
paramount  to  the  lien  of  the  judg- 
ment.   Barnes  v.  Mbt(. '  897 

2.  Where  lands  incumbered  by  a 
judgment  are  conveyed  with  cove- 
nants of  watTanty  to  a  purchaser 
for  full  value,  the  grantee  and  his 
successors  in  interest  occupy  a  po- 
sition similar  to  that  of  sureties 
for  the  judgment  debtor  and  are 
entitled  to  the  same  equities.  A 
release  by  the  judgment  creditor 
without  their  consent  and  with 
knowledge  of  their  rights  of  any 
security  to  which,  in  equity,  they 
would  be  entitled  on  payment  of 
the  judgment,  discbarges  the  lien 
of  the  judgment.  Id. 
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8.  Accordingly  held,  where,  after 
such  a  conveyance,  the  judgment 
debtor  gave  an  undertaking  on 
appeal  from  the  judgment  secur- 
ing the  amount  thereof  and  stay- 
ing proceedings  to  enforce  the 
same,  and  after  affirmance  of  the 
judgment  the  judgment  creditor, 
with  knowledge  of  the  equitable 
rights  of  the  owner  and  without 
his  consent,  released  the  sureties  in 
the  undei-taking,  that  thereby  the 
lien  of  the  judgment  was  dis- 
charged. Id. 

4.  It  seenu,  that  the  same  principle 
would  apply  without  regard  to  the 
covenants  in  the  deed.  Id. 

5.  As  to  whether  an  action  can  be 
maintained  by  one  claiming  a  prior 
equitable  lien  upon  personal  prop- 
erty against  a  subsequent  mort- 
gagee upon  the  ground  that  de- 
fendant has  so  conducted  himself 
in  the  exercise  of  his  legal  right  of 
sale  as  unnecessarily  to  reduce  the 
value  of  plaintiff's  lien,  gucBre. 
Hale  V.  Omaha  Nat.  Bank.         550 

6.  Such  an  action  cannot  be  main- 
tained where  it  appears  that  de- 
fendant did  nothing  but  exercise 
his  legal  right  to  foreclose  his 
mortgage  and  sell  the  interest  of 
the  mortgagor  in  the  property.  Id, 

7.  Plaintiffs  complaint  alleged,  in 
substance,  that  be  had  an  equita- 
ble lien  upon  certain  personal 
property,  which  property  defend- 
ant wrongfully  sold  and  converted 
to  his  own  use,  thereby  depriving 
plaintiff  of  his  lien,  it  appeared 
that  the  property  was  taken  and 
sold  by  defendant  under  and  by 
virtue    of   certain  chattel   mort- 

Sages  thereon.  It  did  not  appear 
lat  the  property  was  sold  in  par- 
cels or  was  scattered  or  dissipated, 
or  that  it  was  sold  to  a  bona  fide 
purchaser  without  notice  of  plain- 
tiff's lien,  or  that  the  property  was 
sold  in  hostility  to  plaintiff's  rights. 
It  did  appear  that  the  property 
was  sold  for  its  full  value,  but 
that  only  the  rights  and  interests 
of  the  mortgagors  and  of  defend- 
ant were  sold.  HM,  that  the  fact 
that  the  property  was  sold  for  full 
value  was  insufficient  to  establish 
that  the  sale  was  hostile  to  plain- 


tiff, and  was  not  inconsistent  with 
his  right  to  enforce  his  lien ;  and 
that  a  cause  of  action  for  an  in- 
jury to  plaintiff's  lien  was  not  es- 
tablished. Id. 


LOST  INSTRUMENTS. 


Indemnity  in  action  an  lot 


note. 
See  Bills,  Notes  abd  Checks,  3.' 


MANDAMUS. 

1.  In  a  return  to  a  writ  of  alterna- 
tive mandamus  directed  to  the 
comptroller  requuring  him  to  lease 
from  relators  certain  premises  as 
authorized  and  directed  by  tlie 
common  council,  or  to  show  cause, 
etc.,  the  comptroller  alleged,  in 
substance,  tliat  there  was  no  suf- 
ficient appropriation  to  pay  the 
rent.  Held,  that  he  was  estopped 
from  claiming  that  it  was  not  his 
duty  to  execute  the  lease,  and 
that  the  common  council  had  no 
authority  to  require  him  to  do  so, 
as  he  had  not  based  his  refusal  or 
his  defence  to  the  writ  upon  that 
ground.     Pec^  ex  rel.  v.  Green. 

499 

2.  An  order  directing  the  issuing  of 
a  writ  of  peremptory  mandamus 
to  compel  the  performance  of  an 
act  required  by  law  is  only  proper 
in  case  of  a  clear,  unquestioned, 
legal  right.  It  should  not  be 
granted  where  the  claim  is  dis- 
puted and  its  validity  contro- 
verted. People  ex  rel.  Mott  v.  Bd. 
Suprs.  Greene  Co.  600 

8.  In  such  case  an  alternative  writ 
should  issue.  Id, 

4.  Where,  upon  the  return  of  an 
order  to  show  cause  why  a  man- 
damus should  not  issue,  the  relator 
takes  no  issue  upon  the  allegations 
of  the  affidavits  and  papers  pre- 
sented by  defendant,  but  proceeds 
to  argument  and  asks  for  a  per- 
emptory writ;  this  is  equivalent 
to  a  demurrer,  i.  «.,  it  is  an  admis- 
sion of  the  truth  of  those  allega- 
tions, as  statements  of  facts^  but  a 
denial  of  their  sufficiency  in  law 
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to  prevent  the  issuing  of  the  writ, 
and  if  the  papers  set  forth  facts 
showing  the  relator  not  entitled  to 
the  relief  sought,  the  writ  cannot 
be  granted.  Beople  ex  rd.  Tenth 
Nai.  Bank  v.  Board  ApporUonr 
menu  627 

^.  Where  a  party  has  a  remedy  bv 
action,  relief  by  mandamus  will 
be  denied.  Id. 


Directing  superintendent  ofin- 


euranee  department  to  deliver  aver 
eecurities  to  receiver,  token  improper. 

See  iNBURAitCB  Defabtment,  2. 

W?ten  not  proper  to  compel 

board  of  supervisors  to  impose  tax  to 
pay  town  bonds. 

See  Town  Bonding,  7. 


MANUFA.CTUKING  CORPORA- 
TIONS. 

1.  A  complaint  setting  forth  facts 
sufficient  and  seeking  to  charge 
defendant,  as  a  stockholder  of  a 
manufacturing  corporation,  organ- 
ized under  the  general  laws  (chap. 
40,  Laws  of  184S),  with  a  debt  of 
the  corporation,  because  of  a  fail- 
ure to  make  and  record  the  certifi- 
cate required  by  said  act  (§  10), 
and  also  alleging  the  requisite 
facts,  and  seeking  to  charge  him, 
as  trustee,  with  me  debt,  because 
of  failure  to  file  an  annual  report 
(§  12),  contains  two  separate  and 
distinct  causes  of  action  which 
cannot  properly  be  united.  Wiles 
V.  Suydam.  178 

2.  The  first  cause  of  action  is  one 
upon  contract,  the  second  is  an 
action  upon  a  statute  for  a  penalty 
or  forfeiture.  Id. 


MARRIED  WOMEN. 

1.  In  order  to  charge  the  separate 
estate  of  a  man'ied  woman  with 
a  debt  it  is  not  necessary  that 
there  be  a  specific  agreement  to 
that  effect.  The  intent  may  be 
inferred  from  the  surrounding  cir- 
cumstances.    GonUn  y.    Cantrell. 

217 

2.  Defendant,  a  married  woman, 
lived  separate  and  apart  from  her 


husband.  She  had  a  separate 
estate  and  supported  herself. 
Plaintiff  did  work  as  seamstress, 
under  a  contract  with  her,  for  her- 
self and  children.  Defendant,  be- 
fore the  work  was  done,  informed 
plaintiff  that  she  had  a  separate 
estate,  and  plaintiff  testified  she 
trusted  her  for  that  reason.  De- 
fendant promised  to  pay  when  she 
received  her  rents.  In  an  action 
to  recover  for  the  work,  held,  that 
the  evidence  was  sufficient  to  au- 
thorize a  finding  of  an  intent  to 
charge  defendant's  separate  estate 
and  to  sustain  a  judgment  against 
her.  Id. 

See  Husband  and  Wife. 


MASSACHUSETTa 

Title  of  and  of  grantees  to  lands 

ceded  by  New  York. 
See  Treaty,  1,  3. 


MARSHALING  ASSETS. 


To  effect  change  in,  order  of 


direction  must  be  dear  and  positive. 
Bee  Trusts  and  Trustees,  8. 


MASTER  AND  SERVANT. 

1.  A  master  is  not  responsible  to  an 
employe  for  the  negligent  act  of  a 
competent  and  proper  foreman  to 
whom  there  has  been  no  delega- 
tion of  power  and  control  of  tno 
business  or  a  branch  thereof,  but 
who  is  simply  charged  with  special 
duties,  penorming  them  under  the 
direction  of  the  master,  the  lat- 
ter retainmg  general  control  and 
supervision.  MaHone  v.  HaXhor 
toay.  5 

2.  It  is  only  where  the  master  with- 
draws from  the  management  of 
the  business,  intrusting  it  to  a 
middleman  or  superior  servant; 
or  where,  as  in  case  of  a  corpora- 
tion, the  business  is  of  such  a  na- 
ture that  the  general  management 
and  control  thereof  is  necessarily 
committed  to  agents,  that  the 
master  can  be  held  liable  to  a 
subordinate  for  the  negligent  acts 
of  one  thus  acting  in  his  stead. 

Id. 
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8.  Defendant's  firm  was  engaged  in 
operating  a  brewery,  the  partners 
themselves  personally  superin- 
tending the  business.  They  em- 
ployed B.,  a  competent  and  expe- 
rienced carpenter  to  make  exami- 
nations and  repairs  for  the  purpose 
of  keeping  the  brewery  in  a  safe 
condition.  By  the  giving  way  of 
some  joists  or  posts  supporting  a 
mash  tub,  which  had  become  de- 
cayed, the  tub  fell,  causing  the 
death  of  plaintiff 's  intestate,  a  la- 
borer in  the  employ  of  defendant's 
firm.  New  and  proper  supports 
had  been  put  in  about  eleven 
months  before  the  accident.  The 
decay  was  not  visible,  and  no  evi- 
dence was  ffiven  that  defendant  or 
his  partner  knew  or  ought  to  have 
known  that  the  supports  were  de- 
fective. The  court  submitted  the 
case  to  the  jury  upon  the  question 
as  to  whether  there  was  negligence 
on  the  pavt  of  B.  m  omitting  to 
examine  and  keep  the  building  in 
repair,  ruling,  in  substance,  that 
if  such  negligence  was  found  de- 
fendant was  liable.  Held  (Chttrch, 
Ch.  J.,  and  Rapallo,  J.,  dissent- 
ing), error;  that  for  such  negli- 
gence defendant  was  not  liable,  in 
the  absence  of  evidence  of  any 
neglect  or  omission  of  duty  on  the 
part  of  his  firm.  Id, 

4.  To  make  a  master  liable  for  the 
wron^ul  act  of  a  servant  to  the 
injury  of  a  third  person  it  is  not 
necessary  to  show  that  he  ex- 
pressly authorized  the  particular 
act,  it  is  suflftcient  to  show  that  the 
servant  was  engaged  at  the  time  in 
doing  his  master's  business  and 
was  acting  within  the  general 
scope  of  his  authority;  and  this, 
although  he  departed  from  the 
private  instructions  of  the  master, 
abused  his  authority,  was  reckless 
in  the  performance  of  his  duty 
and  inflicted  unnecessary  injury. 
JRimnds  v.  D.  L.  and  W.  K  R  Co. 

129 

6.  While  the  master  is  not  responsi- 
ble for  the  willful  wrong  of  the 
servant,  not  done  with  a  view  to 
the  master's  service  or  for  the 
purpose  of  executing  his  orders,  if 
the  servant  is  authorized  to  use 
force  against  another  when  neces- 
sary in  executing  his  master's  or- 


ders, and  if  while  executing  sach 
orders  through  misjudgment  or 
violence  of  temper  the  servant  use 
more  force  than  is  necessary,  the 
master  is  liable.  Id. 


6.  Where  a  master  claims  exemption 
from  liability  for  the  tortious  act 
of  his  servant  while  apparently 
engaged  in  executing  his  orders 
upon  the  ground  that  the  servant 
was  in  fact  pursuing  his  own  pur- 
pose without  regard  to  his  master's 
business,  and  was  acting  willfully 
and  maliciously,  it  is  ordinarily  a 
question  to  be  determined  by  the 
jury.  Id. 

7.  Plaintiff  jumped  upon  the  plat- 
form of  a  baggage  car  on  defend- 
ant's road  to  ride  to  a  place  where 
the  cars  were  being  backed  to 
make  up  a  train.  Defendant's 
rules  forbade  all  persons,  except 
certain  employes,  riding  on  bag- 
gage cars  and  directed  baggage- 
men to  rigidly  enforce  the  rule. 
As  plaintiff's  evidence  tended  to 
show,  defendant's  baggageman 
ordered  plaintiff  off  while  Uie  car 
was  in  motion.  A  pile  of  wood 
was  near  the  track.    Plaintiff  re- 

glied  that  he  could  not  get  off 
ecause  of  the  wood,  whereupon 
the  baggagemaster  kicked  him  off, 
he  fell  against  the  wood  and  then 
under  the  cars  and  was  injured. 
In  an  action  to  recover  damages, 
Tiddy  that  the  fact  that  plaintiff 
was  a  trespasser  was  not  a  defence, 
and  that  the  evidence  was  suffi- 
cient to  authorize  the  submission 
of  defendant's  liability  to  a  jury. 

Id, 

8.  The  court  charged  that  if  the 
brakeman  acted  **  willfully  and 
maliciouslv  toward  the  plaintiff 
outside  01  and  in  excess  of  his 
duty"  defendant  was  not  liable. 
He  refused  to  qualify  this  charge 
or  to  charge  that  it  was  sufficient 
to  exempt  defendant  from  liability 
that  the  act  of  the  brakeman  was 
willful.     Edd,  no  error.  Id. 

As  to  whether  servanty  in  ac- 
tum by  him  against  railroad  company 
for  negligence,  is  chargeabU  toith  eon- 
tribaUyry  negligence  of  nuuter,  qudBre. 

See  Neoligbncb,  17. 
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Liability  of  mreiies  on  bond 

ffieen  by  employe  to  employer. 

See  Pbincifal  and  Surett,  4, 6. 


MISTAKE. 

1.  Plaintiffs,  on  the  seventeenth  of 
April,  accepted  and  paid  to  de- 
fendant a  bill  drawn  upon  them, 
which,  before  acceptance,  had  been 
altered  by  raising  the  amount. 
The  bill  had  been  deposited  with 
the  defendant,  and  the  amount 
credited  to  the  depositor;  the  for- 
gery was  not  discovered  until 
October  fifth.  In  an  action  to  re- 
cover back  the  money  paid,  held 
(Miller,  J.,  dissenting),  that  as 
-defendant,  in  dealing  wiih  the  bill 
or  its  avails,  did  not  act  upon  the 
faith  of  any  admission  of  plain- 
tiffs, expressed  or  implied,  as  to 
the  genuineness  of  the  body  of 
the  instrument,  or  of  any  act  or 
declaration  on  their  part,  but  upon 
the  apparent  title  and  genuineness, 
And  the  responsibility  of  those 
from  and  through  whom  it  re- 
ceived the  bill,  plaintiffs  owed  no 
duty  to  it  in  respect  to  the  forgery, 
and  that  no  negligence  on  their 
part  could  defeat  their  right  of  re- 
covery.    White  V.  C.  Nat,  Bank, 

816 

2.  Also,  heldy  that  regarding  the  case 
as  one  of  mutual  mistake  in  re- 
spect to  which  neither  party  was 
in  fault,  plaintiffs  were  entitled  to 
recover.  Id. 

Mndings  and  evidence,  aa  to. 

See  ASSEBSKENT   AND    TAXATION, 

2,4. 


MORTGAGE. 

1.  A  receiver  authorized  to  execute 
upon  payment  formal  satisfaction 
and  discharge  of  mortgages  in  his 
hands  as  such  officer,  has  authority 
to  receive  payment  of  the  amount 
secured  by  and  to  satisfy  a  mort- 
gage, although  the  same  be  not  due 
at  the  lime,    ffeermans  v.  Clark- 

9011.  171 

2.  A  subsequent  ratification  by  the 
mortgagor  of  a  payment  made  by 


a  third  person  without  his  previous 
request  is  equivalent  to  an  original 
authority  to  make  the  payment. 

Id, 

8.  An  assignee  of  a  mortgage  takes 
it  not  only  subject  to  all  the 
equities  existing  between  the  par- 
ties to  the  instrument,  but  to  the 
equities  wbich  third  persons  could 
enforce  against  the  assignor. 
Greene  v.   Warwick.  220 

4.  The  provision  of  the  recording 
act  (1  R.  S.,  766,  §  1),  declaring 
every  conveyance  of  real  estate 
void,  as  ag^nst  a  subsequent  boTia 
fide  purchaser  of  the  same  real 
estate,  does  not  apply  where  two 
mortgages  are  executed  at  the 
same  time,  as  neither  one,  although 
first  recorded,  is  a  subsequent 
conveyance.  Id. 

5.  The  only  effect  of  recording  the 
assignmient  of  a  mortgage  is  to 
protect  the  assignee  from  a  subse- 
quent sale  of  the  same  mortgage; 
it  the  assignment  be  not  recorded, 
it  is  void  as  against  a  subsequent 
purchaser  of  the  same  mortgage. 

Id. 


6.  B.  executed  at  the  same  time  two 
mortgages  on  certain  real  estate, 
one  to  M.  G.,  and  one  to  D.,  which 
it  was  understood  were  to  be 
equal  liens  and  to  be  recorded  at 
the  same  time.  M.  G.'s  mortgage 
was  first  recorded,  and  after  D.^s 
mortgage  was  recorded,  was  as- 
signed to  E.  G.,  and  by  him 
assigned  to  W.,  both  bein^  bona 
fide  purchasers  for  value,  without 
notice  of  the  circumstances.  Held^ 
that  W.  took  his  assignment,  sub- 
ject to  all  the  equities  as  between 
M.  G.  and  D.,  and  could  claim  no 
priority  of  lien  because  of  his 
mortgage  being  first  recorded; 
that  M.  G.  was  not  a  subsequent 
])urchaser  within  the  recording 
act,  and  even  if  W.  could,  by 
virtue  of  his  assignment,  be  re- 
garded as  a  subsequent  purchaser 
of  some  interest  in  the  real  estate, 
he  could  claim  no  preference  un- 
der the  statute,  as  D.'s  mortgage 
was  recorded  before  the  assign- 
ments. Id, 
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7.  Plaintiff  and  H.,  being  the  own- 
ers of  a  mortgage  upon  defend- 
ants* premises,  and  having  ob- 
tained judgment  of  foreclosure 
and  sale  thereon,  agreed  with 
defendants  to  bid  in  the  premi- 
ses, advance  money  to  pay  off  a 

Srior  mortgage  and  to  convey  to 
efendant  EL  E.  B.,  defendants  to 
execute  a  new  bond  and  mort- 
gage to  them;  the  agreement  was 
carried  out.  H.  assigned  his  in- 
terest in  the  new  bond  and  mort- 
gage to  plaintiff.  Subse€[uently 
these  were  adjudged  void  for 
usury.  In  an  action  brought  by 
plaintiff  to  be  subrogated  to  the 
rights  of  the  prior  mortgagee  and 
to  foreclose  the  prior  mortgage, 
held,  that  plaintiff  and  H.,  as 
junior  incumbrancers,  had,  at  the 
time  of  the  usurious  agreement, 
the  right  to  pay  the  prior  mort- 
gaj^  and  to  be  subrogated;  that 
this  right  was  not  destroyed  by 
reason  of  entering  into  said  agree- 
ment; but  they  were  .equitably 
entitled  to  the  same  benefits  of  the 
redemption  as  if  made  without 
such  agreement,  and  by  paying 
the  debt  •  they  became  entitled  to 
a  cession  of  the  debt  and  a  sub- 
rogation to  all  the  rights  of  the 
mortgagee;  and  that  the  mortgage 
was  to  be  regarded,  as  a^inst 
the  mortgagors,  as  still  existing 
and  uncanceled.  Patterson  v.  Bird- 
mU.  294 

8.  Where  the  owner  of  premises 
conveyed  to  hun  subject  to  a 
mortgage,  in  ignorance  of  the  lien 
thereon  of  a  Judgment  against  a 
former  owner,  subsequent  to  the 
mortgage,  pays  the  mortgage,  and 
causes  the  same  to  be  satisfied  of 
record,  he  is  entitled  to  have  the 
same  reinstated  as  a  lien  prior  and 
paramount  to  the  lien  of  the 
judgment.    Barnes  v.  MoU.      897 


MOTIONS  AND  ORDERS. 

1.  The  Supreme  Court  at  Special 
Term  has  power  to  vacate  an  order 
confirming  the  repoit  of  commis- 
sioners appointed  to  appraise  the 
compensation  for  lands  sought  to 
be  taken  for  railroad  purposes,  and 
thereupon  to  set  aside  the  report 
and  to  appoint  new  commission- 


ers ;  the  owner  is  not  confined  to 
the  remedy  by  appeal  to  the  Gen- 
eral Term  given  by  the  general 
railroad  act.  (§|  17, 18,  chap.  140, 
Laws  of  1850.)  Inre  AppUeativn  cf 
N.  T.  a  and  K  R  E.  Co.         60 

2.  Where  cause  is  shown  for  thus 
setting  aside  the  proceedings,  the 
court  IS  the  judge  of  the  sufilciencv 
thereof,  and  the  granting  such 
relief  is  within  its  discretion,  the 
exercise  whereof  may  be  reviewed 
by  the  General  Term,  but  not  in 
this  court.  Id. 

8.  The  report  of  commissioners  may 
be  set  aside  for  misconduct,  palpa- 
ble error  or  accident  on  the  part  of 
the  commissioners,  such  as  would 
authorize  the  setting  aside  of  a 
verdict  or  the  report  of  a  referee; 
and  what  would  authorize  a  Special 
Term  to  excuse  a  default  of  a  party 
and  to  set  aside  an  inquest  or  a 
dismissal  of  a  complaint  taken  at 
a  Circuit,  will  empower  it  to  vacate 
the  order  of  confirmation.         Id, 

4.  An  order  of  reference,  under  sec- 
tion 222  of  the  Code,  to  ascertain 
damages  upon  an  undertaking 
^ven  upon  the  granting  of  an 
injunction,  cannot  be  regularly 
granted  until  judgment  has  been 
entered;  but  where  the  order  is 
entered  by  plaintiff's  consent  thia 
obviates  the  objection.  Lawton  v. 
Green.  326 

5.  The  final  order  in  such  proceed- 
ings should  be  limited  to  fixing 
the  amount  of  damages,  and  a  pro- 
vision therein  requiring  the  plain- 
tiff to  pay  the  same  is  improper. 
The  amount  of  damages  so  ascer- 
tained is  conclusive  upon  the  par- 
ties and  the  sureties,  but  payment 
can  only  be  enforced  by  action 
upon  the  undertaking.  Id, 

6.  A  right  to  set  off  a  judgment  in 
favor  of  A.  against  B.,  against  a 
judgment  in  favor  of  B.  against 
A. ,  cannot  be  asserted  by  motion 
on  behalf  of  A. ,  where  it  appears 
that  before  B/s  judgment  was 
obtained  he  assigned  his  claim  to 
a  third  person.  If  A.  has  any 
equities  they  can  only  be  enforced 
by  action,  not  by  motion.     Sw^ 

I      V.  Prouty.  545 
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7.  As  to  whether  an  order  denying 
a  motion  to  set  off  one  judgment 
against  another  is  reviewable  here, 
quasre.  Id. 


Order  for  examination   of  a 


pctrty  not  remewable  in  this  court. 

See  Parties,  6. 

Order  quashing  liobeas  carpus 

reviewable  on  appeal^  not  on  torit  of 
error. 

See  Practice,  1. 


MUNICIPAL  CORPORATIONS. 

1.  The  legislature  has  not  power  to 
authorize  a  municipnl  corporation 
to  issue  its  obligations  for  the  pur- 
pose of  raising  money  wherewith 
to  pay  a  subscription  of  said  cor- 
poration to  the  capital  stock  of  a 
private  corporation,  and  to  pro- 
vide for  the  payment  of  such 
obligations  by  taxation;  it  has  not 
power  to  tax  for  private  purposes 
solely.    Weismery.ViUageofi).  91 

• 

2.  Accordingly,  Jieldy  that  the  act 
(chap.  577,  Laws  of  1868)  purport- 
ing to  authorize  defendant  to  sub- 
scribe for  and  take  capital  stock 
of  the  L.  E.  H.  and  M.  Co. ,  to  issue 
its  bonds  to  raise  money  to  pay 
for  such  stock,  and  to  collect  by 
taxation  the  moneys  to  pay  said 
bonds,  was  unconstitutional  and 
void,  and  the  bonds  issued  there- 
under invalid.  Id. 

8.  A  municipal  corporatiou  is  not 
estopped  from  asserting  the  in- 
validity of  its  bonds,  by  any  con- 
duct of  its  officers  or  agents,  or 
by  acts  of  acquiescence  and  ap- 
proval on  the  part  of  the  inhab- 
itants of  the  municipality,  after 
knowledge  of  the  facts.  Id. 

Authority  of  municipal  officers 

to  contract,  and  the  proper  parties  to 
action  against  officers. 

See  Buffalo  (City  of). 
New  York  (City  of). 
Rochester  (City  of). 

Ordinance  of,  regulating  rate 

of  speed  of  railroad  trains,  effect  of  as 
evidence  of  negligence. 

See  Negligence,  18,  19. 


MURDER. 

1.  An  indictment  setting  forth  a 
felony  and  then  charging  the  kill- 
ing of  another  by  the  accused 
while  en^ged  in  the  commission 
thereof,  is  not  void  for  duplicity. 
It  charges  but  one  offence,  that  of 
murder  in  the  first  degree,  within 
one  of  the  definitions  of  that 
offence  in  the  act  of  1873  (chapter 
644,  Laws  of  1873),  i.  «.,  the  kill- 
ing by  a  person  while  engaged  in 
the  commission  of  a  felony.  Do- 
lan  V.  The  People.  486 

2.  Where  one  breaks  into  a  dwell- 
ing-house burglariously  with  in- 
tent to  steal,  he  is  engaged  in  the 
commission  of  the  crime  until  he 
leaves  the  building  with  his  plun- 
der; and  if,  while  engaged  in  any 
of  the  acts  immediately  connected 
with  his  crime,  he  kills  a  pei'son 
resisting  him,  he  is  guilty  of  mur- 
der under  said  statute.  Id. 

8.  It  is  not  necessary  in  an  indict- 
ment charging  the  crime  of  mur- 
der under  said  provision  to  allege 
that  the  killing  was  "  without  any 
design  to  effect  death;-'  an  allega- 
tion that  it  was  willful  and  felon- 
ious is  proper  and  sufficient.  The 
object  of  the  words  quoted  is  to 
dispense  with  proof  of  a  design  to 
effect  death,  not  to  require  proof 
that  there  was  no  such  design.  Id. 


NATIONAL  BANKS. 
Penalty  for  taking  tisuriotu 


interest. 
See  Banks  and  Banklng. 


NEGLIGENCE. 

s 

1.  A  master  is  not  responsible  to  an 
employe  for  the  negligent  act  of  a 
competent  and  proper  foreman  to 
to  whom  there  has  been  no  dele- 

•  gation  of  power  and  control  of  the 
business  or  a  branch  thereof,  but 
who  is  simply  charged  with  special 
duties,  performing  them  under  the 
direction  of  the  master,  the  latter 
retaining  general  control  and  su- 
pervision. Malone  v.  Hathaway.    5 
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2.  It  is  only  where  the  master  with- 
draws from  the  management  of 
the  business,  intrusting  it  to  a 
middleman  or  supeiior  servant;  or 
where,  as  in  case  of  a  corporation, 
the  business  is  of  such  a  nature 
that  the  general  management  and 
control  thereof  is  necessarily  com- 
mitted to  agents,  that  the  master 
can  be  held  liable  to  a  subordinate 
for  the  negligent  acts  of  one  thus 
acting  in  his  stead.  Id. 

8.  Defendant's  firm  was  engaged  in 
operating  a  brewery,  the  partners 
themselves  personal!  v  superintend- 
ing the  business.  They  employed 
B.,  a  competent  and  experienced 
carpenter  to  make  examinations 
and  repairs  for  the  purpose  of 
keeping  the  brewery  in  a  safe  con- 
dition. By  the  giving  way  of 
some  joists  or  posts  supporting  a 
mash  tub,  which  had  become  de- 
cayed, the  tub  fell,  causing  the 
death  of  plaintiff's  intestate,  a 
laborer  in  the  employ  of  defend- 
ant's firm.  New  and  proper  sup- 
ports had  been  put  in  about  eleven 
months  before  the  accident.  The 
decay  was  not  visible,  and  no  evi- 
dence was  given  that  defendant  or 
his  partner  knew  or  ought  to  have 
known  that  the  supports  were  de- 
fective. The  court  submitted  the 
case  to  the  jury  upon  the  question 
as  to  whether  there  was  negligence 
on  the  part  of  B.  in  omitting  to 
examine  and  keep  the  building  in 
repair,  ruling,  in  substance,  that 
if  such  negligence  was  found  de- 
fendant was  liable.  Held  (Church, 
Ch.  J.,  and  Rapallo,  J.,  dissent- 
ing), error ;  that  for  such  ne^li- 
^ence  defendant  was  not  liable, 
m  the  absence  of  evidence  of  any 
neglect  or  omission  of  duty  on  the 
part  of  his  firm.  Id. 

4.  Plaintiff,  a  child  five  years  old, 
resided  with  his  mother  on  the 
first  floor  of  a  tenement-house 
communicating  directly  by  a  flight 
of  stairs  with  the  street.  Plaintiff 
had  been  playing  in  the  back  yard, 
and  came  in  for  a  drink  of  milk, 
which  the  mother  gave  to  him, 
and  he  sat  down  at  a  table  to  drink 
it.  She  went  into  a  bed-room  ad- 
joining, leaving  the  door  open  and 
telling  him  to  go  back  into  the 
yard.     The  door  leading  to  the 


street  was  open.  He  went  out  on 
to  the  street,  and  in  five  minutes 
from  the  time  his  mother  left  him 
was  run  over  and  injured  by  one 
of  defendant's  cars,  through  the 
negligence  of  the  driver.  The 
mother  testified  that  she  had  never 
known  him  to  go  out  into  the 
street  ahme  before.  In  an  action 
to  recover  damages  for  the  in- 
jury, held,  that  the  evidence  did 
not  establish  contributory  negli- 
gence on  the  part  of  the  mother, 
as  matter  of  law;  but  that  it  was 
a  question  of  fact,  and  properly 
submitted  to  the  jury.  FalUm  v. 
C,  P.  N,  and  E.  R.  R.  R,  Co.       13 

5.  A  contractor  for  the  erection  of  a 
building  who  subcontracts  a  por- 
tion of  the  work  and  reserves  no 
control  or  authority  over  or  right 
to  direct  as  to  the  manner  of  per- 
formance, save  generally  to  insist 
that  the  work  be  done  according 
to  the  terms  of  the  subcontract,  is 
not  liable  to  a  third  person  for  an 
injury  caused  by  the  negligent  act 
of  the  subcontractor.  Sater  v. 
Meraereau.  138 

6.  Where  separate  and  independent 
acts  of  negligence  of  two  parties 
are  the  direct  causes  of  a  single 
injury  to  a  third  person  and  it  is 
impossible  to  determine  in  what 
proportion  each  contributed  to 
the  injury,  either  is  responsible 
for  the  whole  injury;  and  this, 
although  his  act  alone  might  noi 
have  caused  the  entire  injury,  and 
although  without  fault  on  his  part, 
the  same  damage  would  have  re- 
sulted from  the  act  of  the  other. 

Id. 

7.  Defendant  contracted  to  erect  a 
building  on  land  of  A.  <&  Co.,  the 
work  to  be  done  under  the  direc- 
tion of  an  architect  named.  De- 
fendant subcontracted  the  mason 
work  to  B.  &  M.,  who  contracted 
to  cut,  when  directed,  a  recess  in 
the  wall  to  receive  a  waste  pipe  lo 
convey  water  from  the  roof  to  a 
sewer.  B.  &  M.  not  having  re- 
ceived directions  did  not  cut  the 
recess  after  the  roof  was  on,  and 
in  consequence  the  water  from 
the  loof ,  during  a  rain  strom,  ran 
into  the  cellar  where  it  was  joined 
by  water  from  the  street,  let  in 
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through  the  negligence  of  B.  &  M. 
in  constructing  an  area  in  front  of 
the  building.  The  water  found  its 
way  through  the  walls  into  plain- 
tiffs' building  adjoining,  injuring^ 
their  goods.  In  an  action  to  re- 
cover damages  for  the  injury^  held, 
that  the  power  given  to  the  archi- 
tect for  the  protection  of  the 
owner  to  direct  was  simply  as  to 
the  fitness  of  the  materials  and 
the  manner  the  work  was  done, 
not  as  to  the  time;  that  it  was 
defendant's  duty  to  direct  the 
necessary  work  to  be  done  to  con- 
vey off  the  water  from  the  roof, 
and  it  was  negligence  on  his  part 
in  failing  to  do  so  in  proper  time; 
that  he  was  not  liable  for  the 
negligence  of  B.  <&  M.  in  con- 
structing the  area,  but  as  their 
acts  of  negligence  and  his  own 
united  to  cause  the  injury  he  was 
properly  held  liable  for  the  w^hole. 

Id, 

8.  In  an  action  to  recover  damages 
\  for  an  injury  resulting  from  a  col- 
lision, between  T)lalntiff's  carriage 
and  one  alleged  to  belong  to  de- 
fendant, through  the  negligence 
of  the  coachman  driving  the  latter, 
the  principal  question  on  the  trial 
was  as  to  whether  the  carriage  be- 
longed to  defendant  or  his  daugh- 
ter, to  whom  defendant  claimed  to 
have  sold  it  and  the  horses.  It 
was  not  claimed  by  defendant  that 
the  employment  of  the  coachman 
was  separate  from  the  ownership 
of  the  carriage  and  horses,  and 
the  evidence  showed  them  insep- 
arably connected.  The  court 
charged  that,  if  defendant  did  not 
own  the  carriage  and  horses,  no 
recovery  could  he  had.  Defend- 
ant's counsel  requested  him  to 
charge  that  if  the  jury  find  the 
coachman  was  not  the  servant  of 
the  defendant  but  of  the  daughter, 
they  could  not  find  for  plamtiff. 
The  court  remarked  that  he  did 
not  see  how  he  could  separate  the 
two  thiugs  on  the  evidence,  and 
said  counsel  excepted  to  the  re- 
fusal to  charge  as  requested.  N^, 
that  the  remark  could  not  be  con- 
strued as  a  refusal  to  charge  the 
request  as  a  legal  proposition,  but 
only  that  as  a  question  of  fact;  the 
ownership  of  the  carriage  and 
horses  and  the  employment  of  the 
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coachman  could  not  be  separated, 
and  that  the  form  of  the  exception 
did  not  change  the  effect  of  the 
decision.    Sloans  y.  SUmer.      201 

9.  It  is  the  duty  of  a  common  car- 
rier, not  only  to  transport,  but  to 
deliver  or  offer  to  deliver,  goods 
to  tne  consignee  witliin  a  reason- 
able time.  Where  the  consignee 
is  unknown,  a  reasoniible  and  dili- 
gent effort  to  fiud  and  notify  him 
of  the  arrival  is  a  condition  prece- 
dent to  a  right  to  warehouse  the 
goods.  If  such  effort  be  not  made 
the  caiTier  is  liable  for  the  dam- 
ages resulting  from  the  neglect. 
merman  v.  H.  R  R,  B.  Go.     254 

10.  The  measure  of  damages  is  the 
difference  in  the  value  of  the  goods 
at  the  time  and  place  they  ought 
to  have  been  delivered  and  the 
time  of  their  actual  delivery;  in 
fixing  the  time  when  delivery 
should  have  been  made,  where 
there  is  no  charge  of  negligence 
in  transportation,  a  reasonable 
time  after  arrival  should  be  allow- 
ed for  delivery.  ,  Id. 

11.  In  the  case  of  the  transportation 
of  property  over  several  railroads 
constituting  a  connecting  line, 
neither  company  is  agent  of  the 
owner;  each  exercises  an  inde- 
pendent employment  as  a  con- 
tractor with  the  owner  and  is  re- 
sponsible for  its  own  negligence, 
and  it  cannot  make  the  owner 
responsible  for  the  negligence  of 
a  connecting  road.  Id, 

12.  It  seems,  that  if,  in  an  action  for 
negligence,  tried  b^  a  referee,  an 
express  finding  of  fact  that  de- 
fendant was  guilty  of  negligence 
is  necessary  to  uphold  a  juagincnt, 
a  finding  to  that  effect,  although 
included  in  the  conclusions  of  law, 
is  sufficient.  Id. 

13.  Certain  bales  of  cotton  owned 
by  plaintiffs  were  shipped  at  C, 
consigned  to  **  Byron  Sherman," 
Kew  York.  They  were  delivered 
to  defendant  at  A.,  by  a  connecting 
line,  with  a  freight  bill  in  which 
was  stated  the  number  of  and  the 
marks  upon  the  bales,  but  the  con- 
signee's name  was  given  as  **  Ryan 
Sherman. "    The  cotton  was  trans- 
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ported  by  the  defendant  to  New 
York;  the  name  of  the  consignee 
was  changed  by  it  in  its  entries  and 
bills  to  *' Ryan  &  Sherman."  Not 
findinsf  such  a  firm  defendant  ware- 
housed the  cotton.  Byron  Sherman 
called  at  defendant's  freight  office 
in  New  York,  about  the  time  of 
the  arrival  of  the  cotton,  and  sev- 
eral times  thereafter,  with  the  bill 
of  lading  containing  the  number 
of  bales  and  marks  thereon  which 
he  exhibited,  and  inquired  for  the 
cotton,  but  could  obtain  no  infor- 
mation. In  an  action  for  negli- 
gence, hdd^  that  plaintiff  was  enti- 
tled to  recover;  that  the  evidence 
was  sufficient  to  justify  a  finding 
that  the  delay  and  consequent 
injury  was  caused  solely  bv  de- 
fendant's mistake;  that  while  de- 
fendant was  only  chargeable  with 
its  own  negligence  plamtifi!  could 
not  be  m^e  responsible  for  the 
'    negligence  of  the  connecting  line. 

Id. 

14.  Under  the  provisions  of  the  inn- 
keepers' act  of  1866  (chapter  658, 
Laws  of.  1866),  exempting  an  inn- 
keeper from  liability  for  the  loss 
by  nre  of  property  of  a  guest  in  a 
barn  or  outbuilding,  where  it  shall 
appear  that  the  loss  was  the  work 
of  an  incendiary,  and  occurred 
without  negligence  on  his  part,  the 
burden  is  upon  the  innkeeper  to 
show  that  the  fire  was  an  inceii di- 
ary one,  and  to  show  absence  of 
negligence  on  his  part.  Faueelt 
V.  iVS^fe.  377 

15.  In  an  action  to  recover  for  such 
a  loss,  evidence  was  given  tending 
to  show  that  the  fire  was  the  work 
of  an  incendiary,  who  gained  ac- 
cess to  the  hay  loft,  where  the  fire 
was  set,  through  a  window  open- 
ing into  an  alley.  The  window 
was  left  open  and  lumber  was  piled 
against  the  bam  so  that  a  person 
could  easly  climb  upon  it  and 
enter  the  window.  The  court  sub- 
mitted to  the  jury  the  question 
whether  leaving  the  window  open 
was  negligence,  charging  that  if  so, 
and  it  contributed  to  occasion  an 
incendiary  firing,  defendant  was 
liable.  Ileld^  no  error;  that  the 
facts  proved,  al tough  not  strong, 
were  some  evidence  of  negligence 
sufficient  to  authorize  the  submis- 


sion of  the  question  to  the  jury; 
and  that  the  negligent  omission  by 
an  innkeeper  to  take  reasonable 
and  prudent  precaution  to  guard 
against  an  incendiary  fire  was  such 
negligence  as  would  deprive  him 
of  the  benefit  of  the  act  Id. 

16.  Negligence,  which  precedes  and 
facilitates  the  commission  of  the 
crime,  is  as  much  within  the  stat- 
ute as  the  negligent  omission  to 
protect  and  remove  the  property 
after  discovery  of  the  fire.         Id. 

17.  In  an  action  to  recover  damages 
for  the  alleged  negligent  killing  of 
plaintiff's  intestate  at  a  railroad 
crossing,  the  evidence  showed  that 
there  were  obstacles  intercepting 
the  view  of  the  track  from  the 
highway  upon  which  the  deceased 
was  approaching  the  crossing;  and 
8.,  the  employer  of  the  deceased, 
who  was  in  the  wagon  with  him 
and  was  driving,  testified  that  lie 
looked  in  both  directions  and  did 
not  see  the  approaching  train, 
which  was  moving  very  rapidly. 
Defendant's  testimony  tended  to 
show  that  from  a  point  on  the  high- 
way, 150  or  160  feet  from  the  track, 
a  train  could  have  been  seen  for 
some  distance.  Defendant's  coun- 
sel requested  the  court  to  charge 
that  there  being  no  evidence 
affirmatively  showing  that  the 
deceased  either  looked  or  listened 
or  did  any  thing  to  guard  against 
the  dangers  of  the  crossing,  it  was 
to  be  presumed  that  he  did  not 
look  and  was  negligent.  The 
request  was  refused.  Heldy  no 
error;  that  the  presumption  was 
simply  one  of  fact,  and  that  the 
question  of  contributory  negli- 
gence was  properly  left  to  the 
iury.    Mas9oth  v.  D.  and  H.  G.  Go, 

18.  It  does  not  necessarily  follow 
from  the  fact  that  a  skilled  en- 
gineer can  demonstrate  that,  from 
a  given  point  in  a  highway,  the 
track  of  a  railroad  is  visible  for 
any  distance,  that  an  individual  in 
charge  of  a  team  approaching  the 
track  is  negligent,  because  from 
the  point  specified  he  does  not  see 
a  train  approaching  at  great  speed 
in  time  to  avoid  a  collision.       Id, 
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19.  As  to  whether,  in  such  a  case>  a 
servant  riding  with  his  master, 
who  is  driving,  is  chargeable  with 
his  master's  negligence,  qtuxre.  Id. 

20.  Irrespective  of  any  ordinance  or 
law  regulating  the  speed  of  rail- 
road trains  at  crossings,  the  run- 
ning at  an  excessive  rate  of  speed 
is  negligence,  and  if  a  collision  is 
caused  thereby,  the  company  is 
liable.  As  to  whether  the  rate  of 
speed  is  excessive  or  dangerous  in 
the  locality,  is  a  question  of  fact 
for  the  jury.  Id, 

31.  Whether  the  violation  of  a  mu- 
nicipal ordinance  regulating  the 
rate  of  speed  is,  as  maiter  of  law, 
negligence,  qtUBre.  Id. 

22.  Ordinary  care  and  prudence  may 
require  the  giving  of  signals  from 
an  approachmg  train,  to  warn  per- 
sons lawfully  upon  the  track,  and 
the  omission  to  do  so  when  so  re- 
quired will  subject  the  corporation 
to  liability  for  injury  caused  by  the 
omission;  but  unless  it  is  at  a  high- 
way crossing  in  respect  to  which 
the  statutory  dutv  exists,  the  omis- 
sion to  give  the  designated  signals 
is  not  negligence  as  matter  of  law, 
but  the  question  of  negligence  is 
one  of  fact  for  a  Jury.  Cordell  v. 
iV.  T.  a  and  K  A  A  R  Oo.    585 

When  quefiUan  of  fact. 

See  Hayeroft  v.  L.  8.  and  M,  8,  R. 
R.  Co.    (Mem.)  686 

When  queetionqf  law. 

See  MUcheU  v.  N.  T.  (J.  and  H.  B, 
R.  R,  Co.    (Mem.)  655 


NEW  YORK  (CITY  OP). 

1.  The  provision  of  the  act  of  1869, 
providing  for  the  support  of  the 
government  of  the  city  of  New 
York  (chap.  875,  Laws  of  1869), 
which  requires  the  mayor  and 
comptroller  to  designate  news- 
papers in  which  to  publish  the 
proceedings  of  the  board  of  super- 
visors and  proceedings  relating  to 
county  affairs,  does  not  include 
proceedings  of  the  board  of  can- 
vassers for  the  city  and  county  of 
New  York,  and  there  is  no  repug- 
nancy between  that  provision  and 
the  statutory  regulations  for  the 


publication  of  the  proceedinss  of 
election  boards  (§11,  title  5,  cnap. 
180,  Laws  of  1842).  (Miliar  and 
Earl,  J  J.,  dissenting.)  Hahkins 
V.  The  Mayor,  etc.  18 

2.  Accordingly  held  (Miller  and 
Earl,  XL,  dissenting),  that  the 
power  given  to  the  boards  of 
county  canvassers  to  designate  the 
papers  in  which  the  results  of  the 
elections  shall  be  published,  was 
not  taken  away  from  the  board  of 
canvassers  of  the  city  and  county 
of  New  York  by  said  provision 
of  the  act  of  1869;  and  that  other 
than  the  official  papers  having 
been  designated,  in  1870,  by  the 
board,  the  city  corporation  was 
liable  for  the  expense  of  the  pub- 
lication. Id. 

8.  Under  the  provision  of  the  act  of 
1878  to  reorganize  the  local  gov- 
ernment of  the  city  of  New  York 
(§  76,  chap.  885,  "Laws  of  1878), 
providing  for  investigations  as  to 
the  origin  of  fires  in  the  city,  the 
fire  marshal  has  all  the  power  as 
to  such  investigations  conferred 
upon  the  superintendent'of  police 
by  the  act  of  1852  (§  1,  chap.  332, 
JjBkWs  of  1852),  as  amended  in 
1857  (§  87,  chap.  569,  Laws  of 
1857),  and  also  the  authority  con- 
ferred upon  the  metropolitan  fire 
marshal  by  the  act  of  1868  (chap. 
563,  Laws  of  1868).  Harris  v.  The 
People.  148 

4.  The  fire  marshal  has  jurisdiction 
under  said  statutes  to  institute  an 
investigation  as  to  the  circum- 
stances of  a  fire  in  the  city  without 
a  complaint  being  made  to  him. 
The  only  fact  necessary  to  call 
into  exercise  his  jurisaiction  is 
that  the  fire  has  occurred.         Id. 

5.  In  proceedings  to  vacate  an  assess- 
ment for  constructing  a  sewer  in 
Ninety-first  street,  New  York,  it 

•  appeared  that  the  petitioner  being 
the  owner  of  lands  between  Nine- 
tieth and  Ninety-second  streets, 
conveyed  a  portion  thereof  bound- 
ed "north-easterly  by  the  center 
line  of  Ninety-first  street,"  subject 
to  a  right  of  way  over  the  portion 
of  said  street  so  conveyed.  The 
assessment  was  claimed  to  bo  in- 
valid, because  the  corporation  had 
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not  acquired  title  to  the  land  of 
said  street.  Held,  untenable;  that 
it  was  not  tu  be  assumed,  in  the 
absence  of  proof,  that  the  sewer 
was  laid  upon  the  petitioner's  half 
of  the  street,  or  in  the  center 
thereof,  and  that  a  party,  to  avail 
himself  of  such  an  objection,  must 
show  affirmativelj'  that  his  rights 
have  been  invaded;  that  as  to  the 
other  half  of  the  street,  a  permis- 
sion from  the  owners  would  be 
sufficient  to  authorize  the  con- 
struction of  the  sewer,  and  it  not 
appearing  that  any  such  permis- 
sion was  not  given,  or  that  the 
owners  objected,  the  legal  pre- 
sumption was  that  permission  was 
given;  but  that,  if  no  consent  was 
given,  it  was  not  a  valid  ground  of 
objection  that  a  trespass  had  been 
committed  upon  the  lands  of 
another.     In  re  Ingraham.        3t0 

6.  Also,  Tidd^  that  it  was  not  lawful 
to  include  in  one  contract  the  con- 
struction of  two  sewers  discon- 
nected witn  each  other,  but  to  be 
built  in  accordance  with  the  plan 
adopted  for  sewerage  in  the  dis- 
trict; and  that  it  was  proper  to 
assess  the  expense  thereof  in  one 
assessment  Id, 

7.  A  challenge  to  the  array  of  petit 
Jurors,  at  a  Court  of  General  Ses- 
sions for  the  city  and  county  of 
New  York,  alleged  that  the  jurors 
were  not  selected  by  the  commis- 
sioner of  jurors  of  said  county, 
and  that  neither  he  nor  any  one 
on  his  behalf  attended  the  draw- 
ing; but  that  the  jurors  were 
selected  by  one  appointed  by  the 
mayor  as  commissioner,  and  that 
the  statute  under  which  the  ma^or 
acted  was  unconstitutional.  Hdd^ 
that  the  challenge  showed  upon 
its  face  that  the  jury  were  selected 
by  an  officer  de  fa/do^  whose  acts, 
in  the  exercise  of  the  functions  of 
the  office,  were  valid  as  to  the 
public,  and  whose  appointment 
could  not  be  questioned  collater- 
ally; and  that  therefore  a  demur- 
rer to  the  challenge  was  properly 
sustained.  Carpenter  v.  Ths  Peo- 
ple, 483 

8.  Under  the  charter  of  the  city  of 
New  York  of  1878  (chap.  835, 
Laws  of  1873)  the  common  coun- 


cil have  authority  to  take  leases  of 
real  estate  for  the  benefit  of  the 
city,  and  to  determine  what  prop- 
erty shall  be  leased,  and  for  what 
period,  subject  to  the  limitations 
and  restrictions  of  said  charter. 
People  ex  rel.  v.  Green,  499 

9.  This  authority  is  not  limited  to 
the  taking  of  such  leases  as  are 
provided  for  by  appropriations. 
The  provision  of  said  charter  pro- 
hibiting the  incurring  of  expenses 
not  thus  provided  for  (S  89),  has 
reference  to  the  expenditures  of 
the  several  departments,  not  to  the 
action  of  the  common  council  in 
leasing  property  deemed  by  it  to 
be  required  for  city  purposes.   Id, 

10.  In  a  return  to  a  writ  of  alterna- 
tive mandamus  directed  to  the 
comptroller  requiring  him  to  lease 
from  relators  certain  premises  as 
authorized  and  directed  by  the 
common  council,  or  to  show 
cause,  etc.,  the  comptroller  al- 
leged, in  substance,  that  there  was 
no  sufficient  appropriation  to  pay 
the  rent.  Udd,  that  he  was  es- 
topped from  claiming  that  it  was 
not  his  duty  to  execute  the  lease, 
and  tliat  the  common  council  had 
no  authority  to  require  him  to  do 
so,  as  he  had  not  based  his  refusal 
or  his  defence  to  the  writ  upon 
that  ground.  Id. 

11.  It  teems,  however,  that  the  com- 
mon council  has  power  to  author- 
ize and  to  require  the  comptroller 
to  supervise  the  taking  of  a  lease 
and  to  execute  it  on  behalf  of  the 
city.  Id. 

12.  The  provision  of  said  charter 
(§  15),  making  the  signature  of  the 
clerk  of  the  common  council  neces- 
sary to  all  leases,  etc. ,  refers  only 
to  leases  from  the  city  corporation, 
and  does  not  include  those  to  it. 

Id. 

18.  The  provision  of  the  act  of  1852, 
''  to  make  permanent  the  grade  of 
the  streets  and  avenues  of  the  city 
of  New  York"  (§  3,  chap.  52, 
Laws  of  1852),  requiring  an  assess- 
ment of  damages  to  the  owners  of 
lots  fronting  on  a  street  or  avenue 
in  said  city,  in  all  cases  where  the 
grade  thereof  shall  be  changed, 
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has  not  been  repealed  by  subse- 
quent legislation;  it  is  applicable, 
irrespective  ut  the  authority  chang- 
ing the  grade ;  and  therefore  such 
owners  are  entitled  to  damages  for 
a  change  of  grade  made  by  the 
commissioners  of  the  Central  park. 
People  ex  rel,  Tyiler  v.  Green,     606 


When  alleged  irregularities  in 


dravjing  grand  jurortt  not  ground  for 
plea  in  abatement  to  indictment. 
See  Indictment,  5,  6,  7. 
Town  Bonding. 


NEW  TRIAL. 

In  an  action  to  recover  damages  for 
breach  of  contract,  where  plain- 
tiff has  recovered  judgment  allow- 
ing one  item  of  damage  claimed 
and  rejecting  another,  he  cannot 
retain  the  amount  allowed  and  ask 
upon  appeal  for  a  retrial  as  to  the 
item  rejected;  if  a  reversal  and 
new  trial  is  granted,  it  must  be  of 
the  entire  judgment  and  claim. 
WoUtenholme  v.  W.  F,  M.  Co.    273 


NOTICE, 

1.  One  who  seeks  to  establish  a  right 
in  hostility  to  a  recorded  title  to 
or  security  upon  land,  under  and 
by  virtue  of  a  prior  unrecorded 
conveyance  or  prior  equities,  must 
show  actual  notice  to  the  subse- 
quent purchaser  of  his  rights,  or 
prove  circumstances  such  as  would 
put  a  prudent  man  upon  his  guard 
and  flrom  wldch  actual  notice  may 
be  inferred  and  found.  Brown  v. 
Volkening.  76 

2.  The  possession  which  will  be 
equivalent  to  actual  notice  to  a 
subsequent  purchaser  must  be  an 
actual,  open  and  visible  occupa- 
tion, inconsistent  with  the  title  of 
the  apparent  owner  by  the  record, 
not  equivocal,  occasional  or  for  a 
special  or  temporary  purpose.  Con- 
structive possession  will  not  suffice. 

Id. 

8.  The  principle  of  constructive  no- 
tice will  not  applv  to  an  uninhab- 
ited and  unflnishea  dwelling-house. 
(FoLOER,  J.,  dissents.)  Id. 


4.  One  F.  transferred  to  plaintiff  by 
deed  in  trust,  among  other  things, 
a  demand  against  defendant  lor 
money  loaned.  F.  subsequently 
brought  suit  against  plaintiff  to  set 
aside  the  trust,  in  which  action 
defendant  was  sworn  as  a  witness. 
Plaintiff  succeeded  in  the  litiga- 
tion. In  an  action  upon  the  claim 
defendant  proved  payment  to  F. 
Plaintiff  requested  tlie  court  to 
charge  that  the  pendency  of  said 
action  brought  by  F.  was  con- 
structive notice  to  defendant  of 
the  existence  of  the  trust  deed. 
The  court  refused  so  to  charge. 
Held,  no  eiTor;  that  whether  de- 
fendant had  notice  of  the  charac- 
ter of  the  action  sufficient  to  put 
him  upon  inquiry  was  a  question 
of  fact  for  the  jury.  Ueermam 
y.  ELUworth.  159 


NUISANCE. 

1.  Slight  inconveniences  and  occa- 
sional interruptions  in  the  use  of 
a  highway  or  navigable  stream, 
which  are  temporary  and  reason- 
able, are  not  illegal  merely  be- 
cause the  public  may  not,  for  the 
time,  have  the  full  use  of  the 
highway  or  stream.  Beople  v. 
Harton.  610 

2.  If  a  craft  of  any  kind  is  adapted 
for  use  in  any  employment  for 
which  a  canal  may  lawfully  be 
used,  and  is  actually  employed  in 
a  business  lawful  in  itself,  and 
does  not  in  the  conduct  of  such 
business  unreasonably  or  unnec- 
essarily obstruct  the  navigation 
of  the  canal  by  other  vessels,  a 
court  of  equity  will  not  forbid 
the  use  of  the  craft  in  such  em- 
ployment ;  and  this,  although 
some  obstruction  to  the  free  pas- 
sage of  vessels  necessarily  results 
from   the   peculiar  employment. 

Id. 

8.  Defendants  were  the  owners  of 
a  floating  elevator,  which  was 
used  by  them  in  the  '*  Buffalo  City 
Ship  canal "  (an  artificial  channel, 
forming  part  of  the  harbor  of 
that  city),  for  the  purpose  of  trans- 
ferring grain  in  bulk  from  lake 
vessels  to  canal  boats,  moving 
from  place  to  place  as  required. 
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When  not  in  use  it  was  moored 
opposite  lands  owned  by  defend- 
ants. Tiie  chanpel  of  the  canal 
is  IdO  feet  wide.  When  em- 
ployed in  unloading  a  vessel,  with 
the  vessel  on  one  side  and  a  canal 
boat  on  the  other,  the  three 
crtdts  occupy  less  than  eighty 
feet  of  the  channel,  and  a  trans- 
fer of  the  load  of  a  vessel  is  made 
in  a  few  hours.  Vessels  moving 
in  the  canal  are  moved  by  steam 
power.  In  an  action  by  the  attor- 
ney-general in  behalf  of  the  people, 
a  judgment  was  rendered  restrain- 
ing such  use,  but  allowing  the 
use  of  tlie  elevator  for  unloading 
vessels  aground  or  for  any  other 
puipose.  Beldf  error ;  that  the 
use  was  not  an  unnecessary,  un- 
reasonable and  unlawful  use  of 
the  canal,  or  an  unreasonable  and 
unlawful  obstruction  to  trade  and 
commerce,  but  was  in  aid  of  com- 
merce. Id, 


4.  Defendant  offered  to  prove  on 
the  trial  that  the  use  of  their 
elevator  lowered  the  price  for 
transferring  grain,  and  induced 
trade  which  would  otherwise  have 

§one  to  foreign  ports,  which  evi- 
ence  was  excluded.  Held,  error, 
as  the  question  was  directly  pre- 
sented whether  the  slight  obstruc- 
tion resulting  from  the  use  of  the 
elevator  was  not  more  than  bal- 
anced by  the  public  benefit.      Id. 


ORDER. 

Where  a  party,  for  a  valuable  con- 
sideration, gives  to  another  an 
order  payable  out  of  a  fund  not 
then  in  existence,  such  party  can- 
not, by  his  own  default,  prevent 
the  creation  or  realization  of  the 
fund  and  interpose  the  absence 
or  failure  of  the  fund  as  a  de- 
fence to  an  action  upon  the  order; 
so  where  an  order  is  drawn  upon 
a  fund,  to  be  paid  upon  the  hap- 
pening of  a  certain  condition, 
which  order  is  accepted,  the  ac- 
ceptor cannot,  by  his  own  act, 
defeat  the  condition  and  then  set 
it  up  as  a  defence  in  an  action 
upon  the  acceptance.  Bidey  v. 
Smiih.  576 


PARTIES. 

1.  An  assignee  for  the  benefit  of  cred- 
itors 01  an  insolvent  copartner- 
ship, the  representatives  of  a 
deceased  partner,  and  the  surviv- 
ing partners  may  prooerly  be 
joined  as  parties  defendant,  and 
an  action  may  properly  be  brought 
against  them  by  a  creditor  of  the 
firm,  to  compel  the  assignee  to 
account  and  pay  over  to  plaintiff 
his  share  of  the  proceeds  of  the 
partnership  property,  and  (it  being 
alleged  in  the  complaint  that  the 
surviving  partners  are  insolvent) 
to  recover  of  the  repi*e8entative3 
the  balance  of  plaintiff's  claim. 
(Allen  and  Earl,  JJ.,  dissent- 
ing).    Hainet  v.  UoUisUr.  1 

2.  It  seems^  it  is  not  necessary  in 
such  an  action  that  the  other  cred- 
itors should  be  made  parties,  or 
that  the  action  should  be  brought 
in  their  behalf.  Id. 

3.  Even  if  it  were  necessary,  when 
it  does  not  appear  upon  the  face 

of   the  complaint  that  there  are 

other  creditors,  this  is  not  a  good 

ground  for  demurrer.  Id. 

4.  One  asserting  a  right  under  a 
mortgagor  prior  to  the  mortgage, 
is  a  proper  party  to  an  action  for 
foreclosure  of  the  mortgage  and 
the  question  of  priority  is  proper 
to  be  determined  in  the  action. 
BrotDn  V.  Volkening.  76 

6.  Under  section  891  of  the  Code,  a 
plaintiff  in  an  action  pending  may 
'  examine  the  adverse  party  on  oath 
before  service  of  the  complaint, 
and  for  the  purpose  of  obtaining 
facts  on  which  to  frame  the  com- 
plaint.   QJmney  v.  8Udv>M.     120 

6.  If  the  affidavit  presented  to  a 
judge  for  the  purpose  of  procuring 
an  order  for  such  examination,  dis- 
closes a  case  giving  the  judge 
power  to  act,  his  action  is  discre- 
tionary and  cannot  be  reviewed 
here.  Id 

7.  The  effect  of  said  provision  can- 
not be  altered  by  a  rule  of  the 
court.  Id. 
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8.  Where  separate  and  independent 
acts  of  negligence  of  two  parties 
are  the  direct  causes  of  a  single 
injury  to  a  third  person,  and  it  is 
impossible  to  determine  in  what 
proportion  each  contributed  to  the 
miury,  either  is  responsible  for  the 
whole  injury;  and  this,  although 
his  act  alone  mi^ht  not  have 
caused  the  entire  mjury,  and  al- 
though without  fault  on  his  part, 
the  same  damage  would  have  re- 
sulted from  the  act  of  the  other. 
Slater  v.  Mersereau.  138 

9.  Where  the  owner  of  a  mortgage 
has  pledged  the  same  as  collateral 
security  for  a  debt  less  than  the 
face  of  the  mortgage,  he  has  an 
interest  in  the  stune  which  entitles 
him. to  bring  an  action  for  the 
foreclosure  of  the  mortage.  In 
such  action  the  pledgee  is  a  neces- 
sary party,  but  it  is  immaterial  as 
far  as  the  mortgagor  or  other  par- 
ties in  interest  are  concerned 
whether  he  is  made  a  plaintiff  or 
defendant.      Simson  v.   Satterlee. 
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Holder  of  legcU   tide  proper 


party  to  bring  ^ectment,  although 
equitable  title  in  another. 

See  Ejectbient,  12. 

When  action  cannot  he  prose- 
cuted by  taxpayer  against  offices  of 
a  municipal  corporation  under  act 
chapter  161,  Laws  of  1S72. 

See  Rochester  (Qity  op),  3. 

When  next  of  kin  instead  of 

personal  representatives  are  proper 
parties  to  bring  action  for  eonversion 
of  property  of  estate. 

See  Wills,  5. 

W7ien  action  by  tasD-payer  to 

etijoin  payment  of  city  bonds  not 
maintainable. 

See  Comins  v.  Board  of  Supervis- 
ors.   (Mem.)  626 


PARTNERSHIP. 

1.  An  assignee  for  the  benefit  of 
creditors  of  an  insolvent  copart- 
nership, the  representatives  of  a 
deceased  partner,  and  the  sur- 
viving partners  may  properly  be 
joinea  as  parties  defendant,  and 
an  action  may  properly  be  brought 
against  them  by  a  creditor  of  the 
firm,  to  compel  the  assignee  to 


account  and  pay  over  to  plaintiff 
his  share  of  the  proceeds  of  the 
partnership  propeity,  and  (it  being 
alleged  in  the  complaint  that  the 
surviving  partners  are  insolvent) 
to  recover  of  the  representatives 
the  balance  of  plaintiff's  claim. 
(Allen  and  Earl,  JJ.,  dissent- 
ing.)   Haines  v.  HoUister,  1 

2.  It  seems,  it  is  not  necessary  in 
such  an  action  that  the  other 
creditors  should  be  made  parties, 
or  tliat  the  action  shouid  be 
brought  in  their  behalf.  Id. 

8.  Even  if  it  were  necessary,  when  it 
does  not  appear  upon  the  face  of 
the  complaint  that  there  are  other 
creditors,  this  is  not  a  good  ground 
for  demurrer.  Id. 

4.  Where  one  engaged  in  business 
enters  into  a  copartnership  with 
another  for  the  purpose  of  con- 
tinuing the  business,  and  transfers 
its  assets  to  the  firm  in  considera- 
tion of  an  agreement  of  the  firm 
to  assume  and  pay  certain  speci- 
fied debts  incurred  in  the  business, 
and  to  apply  the  assets  first  to  tlie 
payment  of  said  debts,  the  agree- 
ment is  to  be  deemed  as  made  for 
the  benefit  of  the  creditors  hold- 
ing the  claims  specified,  and  an 
action  may  be  maintained  by 
such  a  creditor  against  the  firm 
upon  such  agreement  Arnold  v. 
Nichols.  117 

5.  An  allegation  in  such  an  action, 
in  the  answer  of  the  partner,  that 
he  was  induced  to  enter  into  the 
agreement  by  the  fraud  of  the 
original  debtor  in  the  absence  of 
allegations  that  he  has  rescinded 
the  agreement  on  account  of  the 
fraud,  or  has  sustained  damages 
by  reason  thereof,  does  not  author- 
ize evidence  of  the  fraud  upon 
the  trial.  Id. 

6.  One  who  purchases  the  interest  of 
a  partner  in  a  firm  acquires  simply 
a  right  to  an  accounting  in  respect 
to  the  partnership  effects  and  to  a 
share  of  the  surplus  remaining 
after  payment  of  the  partnership 
debts,  deducting  any  balance  that 
may  be  due  from  the  vendor  to 
his  copartners  upon  an  account- 
ing,   morss  V.  Gleason.  204 
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7.  Where  a  member  of  a  firm  trans- 
fers his  interest  therein  to  a  third 
person,  who  is  received  into  the 
firm  as  a  partner  in  his  stead,  he 
thereafter  occupies  the  position 
simply  of  surety  for  the  firm  debts 
to  the  extent  that  the  assets  of  the 
firm  are  sufficient  for  their  pay- 
ment. Such  assets  are  held  by 
the  new  firm,  charged  witli  a  trust 
for  the  payment  of  the  debts  of 
the  old  firm.  Id. 

8.  M.,  R.  and  G.  were  partners.  G., 
with  the  consent  of  his  copart- 
ners, sold  out  his  interest  to  B., 
who  assumed  all  the  liabilities  of 
G.  as  a  partner,  and  was  received 
into  the  firm  in  his  stead.  The 
wife  of  G.  at  the  time  held  a  note 
made  by  the  firm.  M.  &  R.  sub- 
sequently acquired  the  interest  of 
6.  At  the  time  of  these  trans- 
fers the  firm  property  was  suffi- 
cient to  pay  all  its  debts.  G.  pro- 
cured the  note,  then  past  due,  and 
transferred  it  to  M.  in  payment  of 
a  debt  due  to  M.  individually.  M. 
transferred  the  note  to  plaintiff. 
In  an  action  upon  the  note,  hM, 
that  M.,  upon  acquiring  title  to 
the  note  eo  tnatatiti  acquired  a 
right  to  a  credit  as  between  him 
and  his  partner  for  its  amount  as 
so  much  paid  upon  a  partnership 
debt ;  that  he  could  not  have  main- 
tained an  action  against  G.,  either 
upon  the  note  or  for  a  contribu- 
tion, at  least  until  he  had  first 
exhausted  the  partnership  assets 
and  shown  a  deficiency;  and  that 
as  plaintiff  took  it  subject  to  all 
the  equities  existing  against  it  in 
the  hands  of  M.,  he  could  not  re- 
cover. Id. 

9.  Real  estate  purchased  for  and  ap- 
propriated to  partnership  purposes 
and  paid  for  out  of  partnership 
funds  is  partnership  property,  al- 
though the  legal  title  is  taken  in 
the  name  of  one  of  the  partners; 
equity  will  hold  him  as  trustee  for 
the  firm.     FairchUd  v.  Fairchild. 

471 

10.  There  is  no  distinction  in  respect 
to  the  proof  necessary  to  establish 
the  fact  that  the  real  estate  is  part- 
nership property  between  such  a 
case  and  the  case  of  a  conveyance 
to  the  several  partners;  it  may  be 


established  in  either  case  by  parol 
evidence.  Id. 

11.  The  fact  that  in  the  firm  ac- 
counts the  land  is  treated  the  same 
MS  other  firm  property  as  to  pur- 
chase-money, income,  expenses, 
etc.,  is  a  controlling  circumstance 
in  determining  the  intent,  and 
from  it  an  agreement  may  be  in- 
ferred. Id, 

12.  For  the  purpose  of  paying  debts 
and  adjusting  the  equities  between 
the  copartners  real  estate  belong- 
ing to  a  partnership  is  treated  as 
personal  property,  and  what  re- 
mains is  regarded  as  real  estate 
descending  to  the  heirs  of  the  part- 
ners, according  to  their  several  in- 
terests. Id. 

13.  The  same  evidence,  however, 
which  will  establish  its  character 
as  partnership  property  for  the 
purpose  of  paying  the  debts  and 
adjusting  the  equities,  will  deter- 
mine it  for  the  purpose  of  final  di- 
vision. Id. 

14.  Real  estate  so  purchased  is  not 
within  the  provision  of  the  statute 
of  uses  and  trusts  (1  R.  S.,  728,  $^ 
61),  providing  that  when  a  grant 
for  a  valuable  consideration  shall 
be  made  to  one  person  and  the 
consideration  paid  by  another,  no 
use  or  trust  shall  result  in  favor 
of  the  person  making  the  pay- 
ment; the  partner  having  title  is 
a  trustee  for  the  firm,  holding  the 
property  as  personalty,  and  when 
this  trust  is  discharged  by  the  pay- 
ment of  the  debts  and  the  settle- 
ment of  the  claims  of  the  partners 
as  between  themselves,  a  trust  in 
the  remainder  results,  by  operation 
of  law  to  the  other  members  of  the 
firm  and  the  heirs  of  such  as  have 
died,  which  is  validated  by  the 
provision  of  the  said  statute  (§  <50) 
preserving  trusts  arising  or  result- 
ing by  implication  of  law.         Id, 

15.  Where  it  appears  that  a  partner 
who  has  taken  title  in  his  own 
name  to  real  estate  claimed  to  be- 
long to  the  firm  has  access  to  the 
booKs  which  were  kept  by  clerks, 
that  he  examined  them  at  times 
and  had  personal  supervision  of 
the  office,  it  is  to  be  presumed  that 
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he  knew  bow  the  entries  were 
made,  and  they  are  competent  ev- 
idence against  him.  Id, 

16.  It  aeema^  that,  as  a  general  rule, 
where  members  of  a  nrm  have  ac- 
cess to  its  books,  and  opportunity 
to  know  how  their  accounts  are 
kept,  such  knowledge  on  their  port 
will  be  presumed.  Id. 

17.  In  order  to  establish  payment  of 
money  out  of  partnership  funds 
upon  claims  against  real  estate  so 
deeded  to  one  of  the  members,  ev- 
idence that  mortgages  have  been 
so  paid  is  competent  without  pro- 
duction of  themoitgages;  they  are 
to  be  rei^arded  simply  as  collateral 
to  the  principal  fact.  Id. 


PAYMENT. 

1.  It  is  the  duty  of  an  assignee  of  a 
non-negotiable  chose  in  action,  in 
Di'der  to  protect  himself  against  a 
payment  by  the  debtor  to  the  orig- 
mal  criditor,  to  notify  the  foimer 
of  the  assignment ;  and  in  an  ac- 
tion upon  the  demand  where  such 
a  payment  is  established,  the  bur- 
den of  proving  notice  prior  to 
payment  is  upon  the  plaintiff. 
Eeerman$  v.  EUmjoortk.  169 

2.  Defendant  made  his  promissory 
note  for  the  accommodation  of 
the  firm  of  Lambert  &  Lincoln, 
who  procured  it  to  be  discounted 
and  the  proceeds  were  passed  to 
their  credit.  Before  the  note  ma- 
tured Lincoln  wrote  to  plaintiff  to 
take  up  the  note  and  to  flirnish 
money  for  that  purpose.  Plaintiff 
sent  the  money  to  Lincoln,  who 
placed  it  in  bank  to  his  individual 
credit,  and  on  the  day  the  note 
fell  due  took  up  the  note  with  his 
individual  check.  He  did  not  as- 
sume to  act  for  plaintiff  or  ask  to 
have  the  note  transferred  to  any 
one.  He  asked  to  have  the  note 
protested  so  that  he  could  hold 
the  indorscr  and  maker  aHier  pro- 
test. He  sent  the  note  to  plaintiff. 
In  an  action  upon  the  note,  held, 
that  plaintiff  did  not  take  title 
from  the  bank  but  from  Lincoln, 
and  subject  to  any  defence  against 
it  in  the  hands  of  the  latter  :  that 
the  bank  could  not  be  made  a 


SicKELs— Vol.  XIX. 


seller  without  its  knowledge  or 
consent  and  did  not  transfer  the 
note  but  only  took  payment; 
and  that  plaintiff  could  not  re- 
cover.    Lancey  v.  Clark.  209 

8.  Plaintiff^s  complaint  alleged,  in 
substance,  that  certain  bonds  be- 
longing to  the  estate  of  S.,  of 
whose  will  he  was  surviving  exec- 
utor, came  into  defendant's  hands 
as  the  personal  representative  of 
M.,  a  deceased  executor,  which 
they  refused  to  deliver  up  unless 
plaintiff  would  pay  an  unjust  claim 
for  commissions,  which  was  dis- 
puted by  plaintiff,  but  which 
he  paid  in  order  to  obtain  the 
bonds.  Defendant's  answer,  al- 
leged, among  other  things,  that  an 
account  containing  charges  for  the 
commissions  claimed  was  deliv- 
ered to  plaintiff  at  his  request, 
examined  by  him  and  admitted  to 
be  correct.  This  allegation,  after 
plaintiff  had  given  evidence  that 
he  had  always  disputed  the  claim, 
defendants  offered  to  prove  on 
trial.  The  offer  was  rejected. 
Held^  error;  that  the  averment  in 
the  complaint  that  the  claim  was 
unjust  and  was  disputed  was  nec- 
essary in  order  to  show  that  the 
payment  was  involuntary;  and  it 
bemg  put  in  issue,  defendant  was 
entitled  to  the  evidence  offered  as 
relevant  to  that  issue.  Seholey  v. 
Mutnford.  521 


PENALTY. 

IW  taking  utury^  by  banki, 

wTuU  reeavercMe. 
See  Bakks  ahd  Baiyking,  1,  2,  4. 


PERJURY. 

Sufficiency  of  iruUetment  for. 

See  Indictment,  1,2,  3. 


PLEADING. 

1.  Where  a  complaint  contains,  in 
one  count,  two  causes  of  action, 
which  cannot  be  properly  united 
in  the  same  action,  the  omission 
to  state  them   in  separate  counts 
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does  not  deprive  defeudant  of  his 
right  to  demur.  Wiles  v.  Buy- 
dam.  178 

2.  A  complaint  setting  forth  facts 
sufficient  and  seeking  to  charge  de- 
feudant as  a  stockholder  of  a  man- 
ufacturing corporation,  organized 
under  the  general  laws  (chap.  40, 
Laws  of  1848),  with  a  debt  of  the 
corporation,  because  of  a  failure 
to  make  and  record  the  certificate 
required  by  said  act  (^  10),  and 
also  alleging  the  requisite  facts, 
and  seeking  to  charge  him,  as  trus- 
tee, with  the  debt,  because  of  fail- 
ui-e  to  file  an  annual  report  (§  12), 
contains  two  separate  and  distinct 
causes  of  action  which  cannot 
properly  be  united.  Id. 

8.  The  first  cause  of  action  is  one 
upon  contract,  the  second  is  an 
action  upon  a  statute  for  a  penalty 
or  forfeiture.  Id. 

i.  The  two  causes  of  action  do  not 
arise  out  of  the  s»ime  transaction 
or  transactions  connected  with 
the  same  subject  of  action,  within 
the  meaning  of  section  167  of  the 
Code.  Id. 

6.  A  plea  in  abatement  to  an  indict- 
ment is  to  be  strictly  construed ; 
it  must  be  drawn  with  precision 
and  accuracy,  and  must  be  certain 
to  every  intent.  Dolan  v.  The 
People.  485 

6.  A  plea  in  abatement  to  an  indictr 
ment  found  at  a  Court  of  General 
Sessions  in  the  city  of  New  York 
alleging  that  the  annual  grand  jury 
list  was  not  wholly  selected,  as  re- 
quired by  statute  (chap.  498,  Laws 
of  1858),  from  the  petit  jury  lists 
made  out  by  the  commissioner  of 
jurors,  without  any  averments  of 
fraud  or  design,  is  not  good.  The 
fact  that  a  few  names  not  appear- 
ing on  the  petit  jury  lists  are  acci- 
dentally put  upon  the  grand  jury 
lists  does  not  vitiate  the  whole  list, 
and  that  it  was  by  accident  or  over- 
sight is  to  be  presumed  in  the  ab- 
sence of  allegations  of  fraud  or  de- 
sign. Id. 

7.  Nor  is  It  a  good  plea  that  some 
one  of  the  fifty  selected  as  the  spe- 
cial panel  of  grand  jurors  (§  28, 


chap.  589,  Laws  of  1870),  was  not 
upon  the  ))etit  jury  lists,  in  the 
absence  of  an  allegation  that  the 
personsactually  sworn  and  impan- 
eled were  not  upon  that  list  It 
is  necessary,  also,  in  such  a  plea, 
to  give  the  names  of  the  persons 
alleged  to  have  been  selected  and 
drawn  who  were  not  upon  the 
petit  jury  lists.  Id. 

8.  It  is  not  a  eood  plea  that  the  com- 
missioner of  jurors  was  prevented 
by  duress  from  attending  upon  or 
supervising  the  erand  jury.  In 
the  absence  of  fdlegations  as  to 
how  the  grand  j'ury  was  drawn 
and  by  whom,  it  is  to  be  presumed 
Uiat  the  drawing  was  made  by 
some  other  person  claiming  the 
office,  acting  as  de  facto  commis- 
sioner, and  recognized  as  such  by 
all  the  officers  having  relations 
with  him  or  his  work;  and  a  jury 
drawn  hy  ude  facto  commissioner 
is  regular.  Jd. 

9.  It  is  within  the  discretion  of 
the  court  of  original  jurisdiction 
whether,  upon  overruling  a  de- 
murrer by  defendant,  he  shall  be 
allowed  to  answer  over.  8im»on 
V.  Satterlee.  657 

When  demurrer  for  rum^nder 

of  parties  not  susitainable. 

See  Parties,  8. 

When  oBegation  of  fraud  insiuf- 

fldent  to  allow  proof. 

See  Partnership,  5. 


POSSESSION. 

Where  a  parol  contract  for  the 
sale  of  vacant  land  is  silent  as  to 
possession,  and  the  vendee  has  paid 
the  entire  consideration  and  fully 
performed  on  his  part,  and  all  that 
remains  for  the  vendor  to  do  is  to 
give  a  deed,  in  the  absence  of  any 
evidence  to  the  contrary,  there  is 
an  implied  agreement  or  license 
that  the  vendee  may  at  once  take 
possession  and  have  the  use  of  the 
land.    Miller  v.  Ball  286 

Aetiml,  not  eonstrueUve,  neces- 
sary to  serve  as  notice  of  unrecorded 
conveyances  to  subsequent  purthaser. 

See  Notice,  1,  2, 

When  question  of  faeL 

See  Trial,  8. 
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POSSESSION  (WRIT  OF). 
See  Writ  of  Pobbbssion. 

PRACTICE. 

1.  An  order  quashing  a  writ  of  AodMU 
corptis  can  only  be  reviewed  upon 
appeal.  A  writ  of  error  will  not 
lie  in  such  case.  People  ex  rel.  v. 
Conner.  481 

2  Where,  upon  the  return  of  an 
order  to  show  cause  wliy  a  man- 
damus should  not  issue,  the  relator 
takes  no  issue  upon  the  allegations 
of  the  affidavits  and  papers  pre- 
sented by  defendant,  but  proceeds 
to  argument  and  asks  for  a  per- 
emptory writ ;  this  is  equivalent 
to  a  demurrer,  i.  e.,  it  is  an  admis- 
sion of  the  truth  of  those  allega- 
tions, as  statements  of  facts,  but  a 
denial  of  their  sufficiency  m  law 
to  prevent  the  issuing  of  the  writ, 
and  if  the  papers  set  forth  facts 
showing  the  relator  not  entitled  to 
the  relief  sought,  the  writ  cannot 
be  granted,  l^eaple  ex  rel.  Tenth 
Nat,  Bank  v.  Board  Apportion- 
ment. 627 

8.  Where  a  party  has  a  remedy  bv 
action,  relief  by  mandamus  will 
be  denied.  Id, 


PRESUMPTIONS. 

1.  A  will  regularly  admitted  to  pro- 
bate can  only  be  impeached  for  in- 
capacity of  the  testator  by  reason 
of  nona^  or  imbecilitv;  compe- 
tency will  be  presumed  until  the 
contrary  is  shown.  Hoioard  v. 
Moot  262 

2.  B  aeems^  that,  as  a  general  rule, 
where  members  of  a  firm  have 
access  to  its  books,  and  opportu- 
nity to  know  how  their  accounts 
are  kept,  such  knowledge  on  .their 
part  will  be  presumed.  FairchUd 
V.  FairehOd.  471 

That  license  toas  given  to  lay 

eeu>er,  when  one  of  law. 

See  AssBSSMBNT  and  Taxation,  8. 

T?uU  partiee  contracting  as  to 

lots,  Jiad  in  contemplation  a  map. 

See  Contracts,  1. 


When  one  of  fact. 

See  Nbgliobnck,  15. 

Intent  to  create  express 


trust 


vfiU  not  he  presumed  when  purpose  can 
be  accomplished  under  a  poioer. 
See  Trusts  and  Trubtbbs,  6. 


PRINCIPAL  AND  AGENT. 

1.  An  executory  contract  under  seal 
for  the  purchase  of  lands,  executed 
by  the  vendee  in  his  own  name, 
cannot  be  enforced  as  the  simple 
contract  of  another  not  mentioned 
in  or  a  party  to  the  instrument,  on 
proof  that  the  vendee  named  had 
oral  authority  from  such  other  to 
enter  into  the  contract,  and  acted 
as  his  agent  in  the  transaction ;  at 
least  in  the  absence  of  proof  of 
some  act  of  ratification  on  the 
part  of  the  undisclosed  principal. 
Briggs  v.  Partridge,  857 

2.  It  seems^  that  in  case  of  a  simple 
contract  the  rule  is  otherwise  and 
the  principal  is  bound.  Id, 

8.  In  an  action  for  assault  and  false 
imprisonment,  it  appeared  that 
plidntiff  was  the  confidential  clerk 
and  agent  of  defendant,  having 
charge  of  his  business  in  New 
York,  with  power  of  attorney, 
authorizing  him  to  sign  and  indorse 
checks,  notes,  etc.  After  receiving 
notice  that  his  soi'vices  were  not 
required  for  another  year,  he, 
without  defendant's  knowledge, 
drew  from  the  bank  $4,000  on  a 
check  signed  by  him  in  defendant's 
name  and  deposited  the  same,  re- 
ceiving a  certificate  of  deposit  pay- 
able to  his  own  order.  Defendant 
was  indebted  to  plaintiff  at  the 
time  about  $8,800,  and,  as  the 
latter  alleged,  he  drew  the  check 
to  pay  the  sum  owing  him.  On 
being  advised  of  this,  defendant 
went  to  his  office  in  New  York 
and  demanded  the  money,  and 
upon  plaintiff's  refusal  to  restore 
it,  discharged  him.  Plaintiff  there- 
upon took  from  the  safe  the  cer- 
tificate of  deposit  and  certain 
negotiable  warehouse  receipts  be 
longing  to  defendant,  and,  without 
the  knowledge  of  the  latter,  carried 
them  away.  Defendant,  being 
advised  of  the  fact,  sent  for  an 
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oflBcer,  aad  on  plaintiff's  return 
and  refusal  to  surrender  the 
papers,  the  arrest  complained  of 
was  made.  The  court  was  re- 
quested to  char^  the  jury  that 
Uiere  was  no  justitication  for  plain- 
tiff's possession  of  the  warehouse 
receipt,  to  which  the  court  re- 
sponded: *'The  private  rights  of 
these  parties  are  not  before  the 
jury. "  Held,  error ;  that  the  charge 
requested  should  have  been  given, 
and  the  proposition  stated  was 
erroneous;  that  the  facts  were 
proper  to  be  taken  into  considera- 
tion as  bearing  upon  defendant's 
motive.     VoUz  v.  Blackmar,      646 

4.  Also,  hdd,  that  the  act  of  plaintiff 
in  drawing  the  money  was  unau- 
thorized and  unjustifiable;  that 
the  power  of  atto*'ney  gave  him  no 
authority  to  adjust  his  account  or 
to  draw  defendant's  money  to  pay 
a  debt  due  to  himself.  Id, 

6.  An  a^ent  cannot  act  in  matters 
touching  his  agency  so  as  to  bind 
his  principal  where  he  has  himself 
an  adverse  interest.  Id,* 

When  acU  of  agent  bind  prin- 
cipal. 

See  Imsurakob  (Firb),  1,  8. 

Gondition    in    poUey,    when 

cannot  be  waived  by  local  agent  of 
insurer. 

See  Insubance  (Fibe),  & 

-^  W  hen  insurance  company  es- 
topped by  acts  of  its  agent  from  alleging 
breach  of  warranty. 

See  Baker  v.  Ebme  L,  Ins,  Co. 
(Mem.)  648 


PRINCIPAL  AND  SURETY. 

1.  An  offer  upon  the  part  of  a  prin- 
cipal debtor  to  pay,  and  an  omis- 
sion so  to  do  because  of  a  request 
of  the  creditor  that  he  retain  the 
money,  and  the  subsequent  insol- 
vency of  the  principal,  does  not 
discharge  a  surety.  Clark  v.  Sick- 
ler.  231 

2.  The  act  which  will  discharge  a 
surety  must  be  legally  in j uncus 
or  inconsistent  with  his  legal 
rights;  mere  indulgence  is  not 
sufficient.  Id, 


8.  An  omission  of  duty  on  the  part 
of  the  creditor  and  a  consequent 
injury,  will  not  discharge  the 
surety  unless  he  has  requested  the 
performance  of  the  duty.  Id. 

4  The  sureties  upon  a  bond  given 
by  an  employe  to  his  employer, 
conditioned  that  the  former  will 
faithfully  account  for  all  moneys 
and  property  of  the  latter  coming 
to  his  hands,  are  not  discharged 
from  subsequent  liability  by  an 
omission  on  the  part  of  the  em- 
ployer to  notify  them  of  a  default 
on  the  part  of  their  principal 
known  to  the  employer,  and  a 
continuance  of  the  employment 
after  such  default,  in  the  absence 
of  evidence  of  fraud  and  dis- 
honesty on  the  part  of  the  em- 
ploye.   A.  and  P,  T,  Go.  v.  Barnes. 

885 

5.  It  seems,  that  the  rule  is  otherwise 
where  the  default  is  of  a  nature 
indicating  want  of  integrity  in  the 
employe,  and  this  is  known  to  the 
employer.  Id, 

6.  Where  lands  incumbered  by  a 
judgment  are  conveyed  with  cove- 
nants of  warranty  to  a  purchaser 
for  full  value,  the  grantee  and  his 
successors  in  interest  occupy  a 
position  similar  to  that  of  sure- 
ties for  the  judgment  debtor  and 
are  entitled  to  the  same  equities. 
A  release  by  the  judgment  credi- 
tor without  their  consent  and  with 
knowledge  of  their  rights  of  any 
security  to  which,  in  equity,  they 
would  be  entitled  on  p;iyment  of 
the  judgment,  discharges  the  lien 
of  the  judgment    Barnes  v.  Mott, 

397 

7.  Accordingly  liddy  where,  after 
such  a  conveyance,  the  judgment 
debtor  gave  an  undertaking  on 
appeal  from  the  judgment  secur- 
ing the  amount  thereof  and  stay- 
ing proceedings  to  enforce  the 
same,  and  after  affirmance  of  the 
judgment  the  judgment  creditor, 
with  knowledge  of  the  equitable 
rights  of  the  owner  and  without 
his  consent,  released  the  sureties 
in  the  undertaking,  that  thereby 
the  lien  of  the  judgment  was  dis- 
charged. Id, 
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6.  It  seems,  that  the  fame  principle 
would  apply  without  regard  to 
the  covenants  in  the  deed.         Id, 

9.  It  is  competent  under  the  Code 
for  one  of  two  makers  of  a  prom- 
issory note,  in  an  action  upon  the 
note,  to  prove  by  parol  that  he 
signed  the  note  as  surety,  to  enable 
him  to  interpose  as  a  defence  that 
he  was  discharged  by  an  extension 
of  time  given  to  the  principal  with 
knowledge  of  the  suretyship. 
Hubbard  v.  Ourtiey.  457 

10.  Such  evidence  does  not  alter  or 
vary  the  written  contract,  as  the 
fact  proved  simply  operates,  when 
knowledge  of  it  is  brought  home 
to  the  creditor,  to  prevent  him 
from  changing  the  contract  or 
making  a  different  one  with  the 
principal  debtor  without  the  con- 
sent of  the  surety,  or  from  impair- 
ing the  rights  of  the  latter  by 
releasing  anv  security  or  omitting 
to  enforce  the  contract  when  re- 
quested. Id, 

11.  The  authorities  upon  the  ques- 
tion as  to  the  competency  and 
effect  of  such  evidence  collated 
and  discussed.  Id. 

13.  After  the  maturity  of  a  note 
signed  by  defendant,  as  surety, 
and  held  by  plaintiff,  who  had 
knowledge  of  the  suretyship,  the 
prlncipsd  debtor  executed  a  new 
note  which  was  indorsed  h^  plain- 
tiff, discounted  and  the  avails  paid 
10  him ;  when  the  note  matured  a 
small  payment  was  made  by  the 
principal  and  a  new  note  ^ven. 
In  an  action  upon  the  original 
note,  heldy  that  there  was  an  im- 
plied agreement  to  extend  the  time 
of  payment,  which,  being  done 
without  the  knowledge  or  consent 
of  defendant,  discharged  him  from 
liability;  that  the  fact  that  the 
note  in  suit  was  not  surrendered 
did  not  affect  the  character  of  the 
implied  contract  or  its  legal  effect; 
and  that  the  receipt  of  the  money 
obtained  upon  the  new  note  was 
a  sufficient  consideration,  on  the 
part  of  plaintiff,  for  such  con- 
tract. Id, 

WTien  retiring  partner  stands 

as  surety  for  firm  debts. 
See  Partnbrship,  7,  8. 


PULTENEY  ESTATE. 
JBee  Tbeatt»  1,  3. 


QUESTION  OF   LAW  AND 
FACT. 

When  question  whether  d^tor 

had  sufleient  notice  of  assignmeni  if 
claim  ts  one  of  fact. 

See  Assignment,  5. 

When    question    of  praeiieal 

loeaMon  of  boundary  line  one  of  fact. 

See  Boundaries,  3. 

When  brefich  of  warranty  ques- 
tion of  fact. 

See  Inbubance  (Life),  3. 

In  action  against  maeier  for 

tortious  act  of  servant,  question  whether 
servant  was  acting  maliciously ,  in  pur- 
suance of  his  own  purposes,  not  his 
master^s,  when  one  of  fact. 

See  Master  and  Servant,  7. 

When  negligence  question  of 

law. 

See  NBaLiOENCE,  3. 

When  negligence   question   of 

fact. 

See  Nbglioenoe,  4,  15. 

Wheji   negligence   question   of 

fact. 

See  Haycroft  v.  L.  S,  and  M,  S,  R. 
B,  Go.    (Mem.)  655 

When  wegUgence  question  of 

law. 

See  MtcheU  v.  i^.  T,  C.  and  H,  R. 
R.R,  Co.    (Mem.)  655 


RAILROAD  CORPORATIONS. 

1.  Plaintiff,  a  child  five  years  old, 
resided  with  his  mother  on  the  first 
floor  of  a  tenement-house  commu- 
nicating directly  by  a  flight  of 
stairs  with  the  street.  Plaintiff 
had  been  playing  in  the  back  yard, 
and  came  in  for  a  drink  of  milk, 
which  the  mother  gave  to  him, 
and  he  sat  down  at  a  table  to  drink 
it.  She  went  into  a  bed-room  ad- 
joining, leaving  the  door  open  and 
telling  him  to  go  back  into  the 
yard.  The  door  leading  to  the 
street  was  open.  He  went  out  on 
to  the  street,  and  in  five  minutes 
from  the  time  his  mother  left  him 
was  run  over  and  injured  by  one 
of  defendant's  cars,  through  the 
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negligence  of  the  driver.  The 
mother  testified  that  she  had  never 
known  him  to  go  out  into  the 
street  alone  before.  In  an  action 
to  recover  damages  for  the  injury, 
held,  that  the  evidence  did  not 
establish  contributory  negligence 
on  the  part  of  the  mother,  as  mat- 
ter of  law;  but  that  it  was  a  ques- 
tion of  fact,  and  properly  submit- 
ted to  the  jury.  Fallon  v.  C.  P., 
if.  and  R  B.  R  Co,  13 

2.  The  Supreme  Court  at  Special 
Term  has  power  to  vacate  an  order 
confirming  the  report  of  commis- 
sioners appointed  to  appraise  the 
compensation  for  lands  sought  to 
be  taken  for  railroad  purposes,  and 
thereupon  to  set  aside  the  report 
and  to  appoint  new  commission- 
ers; the  owner  is  not  confined  to 
the  remedy  bj  appeal  to  the  Gen- 
eral Term  given  by  the  general 
railroad  act.  (|§  17,  18,  chap. 
140,  Laws  of  1850.)  In  re  Applir 
cation  N,  F.  C.  andKR  R  R.  Go. 

00 

8.  Where  cause  is  shown  for  thus 
setting  aside  the  proceedings  the 
court  IS  the  judge  of  the  sufllciency 
thereof,  and  the  granting  such  re- 
lief is  within  its  discretion,  the 
exercise  whereof  may  be  reviewed 
by  the  General  Term,  but  not  in 
this  court.  Id. 

4.  The  report  of  commissioners  mav 
be  set  aside  for  misconduct,  pal- 
pable error  or  accident  on  the  part 
of  the  commissioners  such  as 
would  authorize  the  setting  aside 
of  a  verdict  or  the  report  of  a 
referee;  and  what  would  authorize 
a  Special  Term  to  excuse  a  default 
of  a  party  and  to  set  aside  an  in- 
quest or  a  dismissal  of  a  complaint 
taken  at  a  Circuit,  will  empower 
it  to  vacate  the  order  of  confirma- 
tion. Id. 

6.  Plaintiff  Jumped  upon  the  plat- 
form of  a  baggage  car  on  defend- 
ant's road  to  ride  to  a  place  where 
the  cars  were  being  backed  to 
make  up  a  train.  Defendant's 
rules  forbade  all  persons,  except 
cei-tain  employes^  riding  on  bag- 
gage cars  and  directed  baggage- 
men to  rigidly  enforce  the  nue. 
As  plaintiff's  evidence  tended  to 


show,  defendant's  bagga^man 
ordered  plaintiff  off  whue  the  car 
was  in  motion.  A  pile  of  wood 
was  near  the  track.  Plaintiff  re- 
plied that  he  could  not  get  off 
because  of  the  wood,  whereupon 
the  baggagemaster  kicked  him  off, 
he  fell  against  the  wood  and  then 
under  the  cars  and  was  injured. 
In  an  action  to  recover  damages, 
Tield,  that  the  fact  that  plaintiff 
was  a  trespasser  was  not  a  defence, 
and  that  the  evidence  was  suffi- 
cient to  authorize  the  submission 
of  defendant's  liability  to  a  Jury. 
Rounds  v.  B.,  L.  and  W.  R.  R  (Jo. 

129 

6.  The  court  charged  that  if  the 
brakcman  acted  '*  willfully  and 
maliciously  toward  the  plaintiff 
outside  of  and  in  excess  of  his- 
duty"  defendant  was  not  liable. 
He  refused  to  qualify  this  charge 
or  to  charge  that  it  was  sufficient 
to  exempt  defendant  from  liability 
that  the  act  of  the  brakeman  was 
willful.     HiM^  no  error.  Id. 

7.  Defendant  subscribed  to  plaintlff^s 
articles  of  association,  which  were 
duly  acknowledged  and  filed.  The 
company  was  organized  under 
them,  elected  officers,  constructed 
and  put  in  operation  its  road  and 
the  company  was  recognized  by 
the  legislature.  (Chap.  814,  Lawa 
of  18o9.)  Defendant  paid  in  ten 
per  cent  of  the  stock  subscribed 
for  by  him;  calls  were  made  for 
the  balance  which  he  declined  ta 
pay.  In  an  action  to  recover  the 
amount  unpaid,  lidd^  it  was  no  de- 
fence that  said  articles  were  de- 
fective in  not  definitely  stating  the 
termini  of  the  road  or  the  counties 
through  which  it  passed,  as,  not- 
withstanding the  defect,  the  shares 
of  stock  to  which  his  subscription 
entitled  him  were  shares  in  a  cor- 
poration de  faeto.  C.  L.  R  R  Co. 
V.  Kyle.  185 

8.  In  an  action  to  recover  damages 
for  the  allej^d  negligent  killing  of 
plaintiff's  intestate  at  a  railroad 
crossing,  the  evidence  showed  that 
there  were  obstacles  intercepting 
the  view  of  the  track  from  the 
highway  upon  which  the  tleceased 
was  approaching  the  crossing;  and 
S.,  the  employer  of  the  deceased,. 
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who  was  in  the  wagon  with  him 
and  was  driving,  testified  that  he 
looked  in  both  directions  and 
did  not  see  the  approaching  train, 
which  was  moving  very  rapidly. 
Defendant's  testimony  tended  to 
show  that  from  a  point  on  the 
highway,  150  or  160  feet  from  the 
track,  a  train  could  have  been 
seen  for  some  distance.  Defend- 
ant's counsel  requested  the  court 
to  charge  that  there  being  no  evi- 
dence affirmatively  showing  that 
the  deceased  either  looked  or 
listened,  or  did  any  thing  to  guard 
against  the  dangers  of  the  crossing, 
it  was  to  be  presumed  that  he  did 
not  look  and  was  negligent.  The 
request  was  refi^sed.  Held,  no 
error;  that  the  presumption  was 
simply  one  of  fact,  and  that  the 
question  of  contributory  negli- 
gence was  properly  left  to  the 
jury.  Massoih  v.  2).  a7id  H.  G. 
Go.  524 

9.  It  does  not  necessarily  follow  from 
the  fact  that  a  skilled  engineer  can 
demonstrate  that,  from  a  given 
point  in  a  highway,  the  track  of  a 
railroad  is  visible  for  anv  distance; 
that  an  individual  in  charge  of  a 
team  approaching  the  track  is 
negligent,  because  from  the  point 
specified  he  does  not  see  a  train 
approaching  at^reat  speed  in  time 
to  avoid  a  collision.  Id, 

10.  As  to  whether,  in  such  a  case, 
a  servant  riding  with  his  master, 
who  is  driving,  is  chargeable  with 
his  master's  negl'gence,ye«»r».    Id, 

11.  Irrespective  of  any  ordinance 
or  law  regulating  the  speed  of 
railroad  trains  at  crossings,  the 
running  at  an  excessive  rate  of 
speed  is  negligence,  and  if  a  col- 
lision is  caused  thereby,  the  com- 
pany is  liable.  As  to  whether  the 
rate  of  speed  is  excessive  or 
dangerous  in  the  locality,  is  a  ques- 
tion of  fact  for  the  jury.  Id. 

12.  Whether  the  violation  of  a  mu- 
nicipal ordinance  regulating  tiie 
rate  of  speed  is,  as  matter  of  law, 
negligence,  qvAjsre.  Id. 

18.  Although  a  highway,  crossing  a 
railroad  track,  has  been  regularly 
laid    out,  yet   until  it  has  been 


actually  opened  or  notice  '*  of  such 
laying  out "  has  been  served  upon 
an  officer  of  the  railroad  corpora- 
tion named  in  and  as  required  by 
the  act  of  1858  (chap.  62,  Laws  of 
1853),  the  duty  imposed  by  the 
general  railroaa  act,  as  amended 
in  1854  (§  7,  chap.  282,  Laws  of 
1 854),  of  ringing  a  bell  or  sounding 
a  whistle  upon  a  train  approaching 
the  crossing,  does  not  attach;  the 
highway  is  not  ''a  traveled  pub- 
lic road  or  street"  within  the 
meaning  of  said  last-mentioned 
act.  G(Mrdea  v.  K  Y.  G.  and  H. 
B.  B.  B.  Go.  585 

14.  Ordmary  care  and  prudence  may 
require  the  ^ving  of  signals  from 
an  approaching  train,  to  warn  per- 
sons lawfully  upon  the  track,  and 
the  omission  to  do  so  when  so 
required  will  subject  the  corpora- 
tion to  liability  for  injuir  caused 
by  the  omission ;  but  unless  it  is 
at  a  highway  crossing  in  respect 
to  which  the  statutory  duty  exists, 
the  omission  to  give  the  designa- 
ted signals  is  not  negligence  as 
matter  of  law,  but  the  question  o^ 
negligence  is  one  of  fact  for  a 
jury.  Id 

When    negUffenee  in  action 

againstyquestion  of  fact 

See  Maycroft  v.  L.  8.  and  M.  6, 
B.  R  Go.    (Mem.)  686 

When    negUgenee   in   a/eUon 

against^  question  of  law. 

See  MitcheU  v.  N.  T.  G.  and  H.  B. 
B.  B.  Go.    (Mem.)  655 


RATIFICATION. 

A  subsequent  ratification  by  the 
mortgagor  of  a  payment  made  by 
a  third  person  without  his  previ- 
ous request  is  equivalent  to  an 
original  authority  to  make  the 
payment.    Heerman^  v.  Glarkwn. 

171 


Cf  unauthorised  appropriation 


hy  agent  of  money  of  his  principal, 

what  will  not  amount  to. 
See  VoUz  v.  Blackmar.  {Mem.)    646 
Beal  property  purchased  by  a 

firm,  biU  deeded  to  one  of  the  partners 

is  held  as  personalty  in  trust  for  the 

firm. 

See  Partnership,  9,  14. 
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RECEIVER. 

A  receiver  authorized  to  execute 
upon  payment  formnl  Batisfaction 
and  discharge  of  mortgages  in  bis 
bands  as  such  officer,  has  author- 
ity to  receive  payment  of  the 
amount  secured  by  aud  to  satisfy 
a  mortgage,  although  the  same  be 
not  due  at  the  time.  Heermans  v. 
Clarkaon,  171 


RECORDING  ACT. 

1.  One  who  seeks  to  establish  a 
right  in  hostility  to  a  recorded 
title  to  or  security  upon  land,  un- 
der and  by  virtue  of  a  prior  unre- 
corded conveyance  or  prior  equi- 
ties, must  show  actual  notice  to 
the  subsequent  purchaser  of  his 
rights,  or  prove  circumstances 
such  as  would  put  a  prudent  man 
upon  his  ^ard  and  from  which 
actual  notice  may  be  inferred  and 
found.    Brown  v.  VoUcening,       76 

2.  The  possession  which  will  be 
equivalent  to  actual  notice  to  a 
subsequent  purchaser  must  be  an 
actual,  open  and  visible  occupa- 
tion, inconsistent  with  the  title  of 
the  apparent  owner  by  the  record, 
not  equivocal,  occasional  or  for  a 
special  or  temporary  putpose. 
Constructive  possession  will  not 
suffice.  Id. 

8.  The  principle  of  constructive 
notice  will  not  applv*  to  an  unin- 
habited and  imfinished  dwelling- 
house.    (FoiiGER,  J.,  dissenting.) 

Id. 

4.  The  provision  of  the  recording 
act  (1  R.  S.,  756,  §  1),  declaring 
every  conveyance  of  real  estate 
void,  as  against  a  subsequent  h(ma 
fide  purchaser  of  the  same  real 
estate,  does  not  apply  where  two 
mortgages  are  executed  at  the 
same  time,  as  neither  one,  although 
first  recorded,  is  a  subsequent  con- 
veyance.   Greene  v.  Wamick,  320 

6.  The  only  effect  of  recording  the 
assignment  of  a  mortgage,  is  to 
protect  the  assiirnee  from  a  subse- 
quent sale  of  the  same  mortgage; 
if  the  assignment  be  not  recorded. 


it  is  void  as  against  a  subsequent 
purchaser  of  the  same  mortgage.  < 

6.  B.  executed  at  the  same  time  two 
mortgages  on  certain  real  estate, 
one  to  M.  Q. ,  and  one  to  D.,  which 
it  was  understood  were  to  be  equal 
liens  and  to  be  recorded  at  the 
same  time.  M.  G.'s  mortgage  was 
first  recorded,  and  after  D.'s  mort- 
gage was  recorded,  was  assigned 
toJB.  G.,and  by  him  assigned  to 
W.,  both  being  bona  fide  pur- 
chasers for  value,  without  notice 
of  the  circumstances.  Held,  that 
W.  took  his  assignment,  subject  to 
all  the  equities  as  between  M.  G. 
and  D.,  and  could  claim  no  priority 
of  lien  because  of  his  mortgage 
being  first  recorded;  that  M.  G. 
was  not  a  subsequent  purchaser 
within  the  recording  act,  and  even 
if  W.  could,  by  virtue  of  his 
assignment,  be  regarded  as  a  sub- 
sequent purchaser  of  some  interest 
in  the  real  estate,  he  could  claim 
no  preference  under  the  statute, 
as  D.'s  mortgage  was  recorded  be- 
fore the  assignments.  Id. 


RECOVERY    OF    POSSESSION 
OF  REAL  PROPERTY. 

fks  Ejectment. 


REDEMPTION. 

By  tenant  after  ^eeiment^  wnen 

fix  months  statute  begins  to  run. 
See  LjLNBlokd  and  Tekamt,  1. 


REFERENCE. 

1.  In  an  action  tried  by  a  referee 
where  evidence  is  received  com- 
petent as  against  one  or  more  of 
several  defendants,  it  is  not  error 
for  the  referee  to  relbse  to  decide, 
either  at  the  time  the  evidence  is 
received  or  at  the  close  of  the 
case,  as  to  which  of  the  defend- 
ants the  evidence  is  competent. 
(Chxtbch,  Ch.  J.,  Allen  and  Fol- 
OER,  J  J.,  dissenting.)  Lathropy. 
BramJiaU,  365 
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2.  A  refusal  of  a  referee  to  pass 
upon  an  objection  to  evidence  at 
the  time  it  is  offered,  and  the  re- 
ceipt thereof  with  a  reservation  of 
tiie  question  as  to  its  admissibility 
until  the  close  of  the  case,  is  im- 
proper, but  is  not  necessarily  fatal 
to  the  judgment.  (Church,  Ch. 
J.,  JLhhRU  and  FoLGER,  J  J.,  dis- 
senting.) Id. 

8.  Such  a  reservation  is  to  be  con 
sidered  upon  appeal  the  same  as 
if  the  objection  had  been  over- 
ruled and  an  exception  taken,  and 
if  the  evidence  were  proper  or 
could  not  have  affected  the  rights 
of  the  objecting  party  injuriously, 
the  reservation  is  not  ground  for 
reversal.  (Church,  Ch.  J.,  Alleis 
and  FoLOER,  JJ.,  dissenting.    Id. 

OmisHan  of  referee  to  slate  con- 
clusion of  law  resulting  neeessarUj/ 
from  fact  found  immateri<U. 

See  Ejectment,  9. 

Findings  in  action  for  negli- 
gence, suffideney  of 

JSee  Findings  of  Law  and  Fact,  1. 

Order  of  to  ascertain  damages 

on  injunction  undertaJdng  token  prop- 
erty granted,  limit  as  to  damages  and 
form  of  final  order  on  report. 

JSee  Injunction,  1,  2,  8,  5. 


REFORMATION  OF  CON- 
TRACTS. 

1.  To  justify  a  court  of  equity  in 
chan^ng  the  language  of  a  writ- 
ten mstrument  sought  to  be  re- 
formed, in  the  absence  of  fraud, 
it  must  be  establislied  that  both 
parties  agreed  to  something  differ- 
ent from  what  is  expressed  in  the 
writing,  and  the  proof  should  be 
so  clear  and  convincing  i\a  to  leave 
no  room  for  doubt.  Jfead  v.  W. 
F.  Ins.  Co.  458 


3.  In  an  action  to  reform  a  policy  of 
fire  insurance  upon  a  awelhng- 
house,  the  alleged  .mistake  was 
that  an  acyoining  building  was  in- 
tended to  be  insured  instead  of 
the  dwelling  described.  It  ap- 
peared that  the  applicant  had 
owned  both  buildings  and  had 
lived  in  the  one  described;  that 
defendant's  agent  had  insured  the 
furniture  therein;  that  he  had  in- 
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sured  the  building  claimed  to  have 
been  intended  and  the  policy  was 
then  outstanding.  He  had  the  de- 
scription of  boUi  buildings  upon 
his  books.  The  applicant  had  re- 
moved from  the  dwelling  to  the 
adjoining  building,  which  was 
occupied  as  a  dwelling  and  paint 
shop,  and  did  not,  in  fact,  own  the 
former.  The  agent,  however,  tes- 
tified that  he  supposed  that  he  did. 
The  premium  upon  the  dwelling 
was  one  and  one-half  per  cent ; 
upon  the  building  it  was  two  and 
one-half.  The  application  was, 
by  letter  for  a  policy  on  **  my 
house."  The  f^nt  thereupon 
made  out  the  poScy  in  question 
upon  the  dwelling,  charging  one 
and  one-half  per  cent.  The 
building  was  burned.  The  only 
direct  evidence  to  establish  that 
defendant  intended  to  insure  the 
building  was  that  of  the  agent, 
who,  in  answer  to  the  question, 
**  To  what  property  do  you  under- 
stand this  letter  •♦♦  re- 
ferred?" answered,  to  the  prop- 
erty burned.  Upon  his  cross- 
examination  he  testified,  in  sub- 
stance, that  at  the  time  and  before 
the  policy  was  issued  he  was  in 
doubt,  but  his  idea  was  it  was  on 
the  dwelling,  and  he  so  made  out 
the  policy.  Held,  that  the  facts 
did  not  show  an  intent,  on  the 
part  of  defendant,  to  insure  the 
building  burned,  and  did  not  jus- 
tify a  reformation  of  the  policy. 

Id. 


RELIGIOUS  CORPORATIONS. 

1.  Defendant,  a  religious  corpora- 
tion, organized  under  the  general 
act  of  1813  (chap.  60,  Laws  of 
1813),  purchased  a  lot,  which  was 
conveyed  to  it,  and  erected  build- 
ings thereon  for  a  mission  church 
and  school.  The  persons  then 
attending  service  were,  with 
defendant's  consent,  incorporated. 
Defendant  thereafter  leased  to  the 
new  corporation  (plaintiff)  the  por- 
tion of  the  building  used  for  a 
church,  defendant  still  maintain- 
ing the  mission  school.  Plaintiff 's 
lease  having  expired,  defendant 
refused  to  renew  it.  In  an  action 
brought  to  establish  an  interest  in 
the  property  in  plaintiff  and  to 
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refltrain  defendant  from  using  or 
interfering  with  plaintiff's  nse  of 
the  premises,  hM,  tbat  plaintiff 
had  no  title  to  or  interest  in  the 
property,  and  could  not  recover. 
Also,  held,  that  the  act  of  1850 
(chap.  122,  Laws  of  18o0),  if  appli- 
cable, did  not  aid  plaintiff,  as  it 
lUd  not  divest  defendant  of  its 
property,  but  gave  authority  to 
purchase  and  to  hold.  A.  P. 
Church  V.  P.  Church.  274 

2.  To  brin^  a  case  within  the  provis- 
ion of  said  act  (§  4),  authorizing  a 
corporation  organized  under  it  to 
take  into  its  possession  and  control 
real  or  personal  estate,  the  property 
must  have  been  given,  granted  or 
devised  to  it  or  to  some  person  for 
it$  use.  Id. 


REMAINDER. 

1.  A  remainder  maybe  limited  upon 
a  bequest  of  money  as  well  as  of 
other  personal  property,  and  the 
testator  may  confide  the  money 
to  a  legatee  for  life,  trusting  to 
such  legatee  to  preserve  the  uind 
for  the  benefit  of  the  remainder- 
man ;  in  which  case  the  legatee  for 
life  becomes  trustee  of  the  princi- 
pal during  the  continuance  of  the 
Ife  estate.    Smith  v.  Van  Ostrand. 
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the  death  of  the  widow,  the 
children  were  entitled  to  so  much 
of  the  fund  ns  remained  undis- 
posed of  for  her  support.  Id 


SI 


2.  The  will  of  S.  bequeathed  to  his 
wife  the  sum  of  $1,650,  in  lieu  of 
dower,  for  her  support  during  her 
natural  life  or  so  long  as  she 
should  i-emain  his  widow,  then 
"her  said  dower**  to  be  trans- 
ferred to  testator's  three  children, 
fifty  dollars  of  said  sum  to  be 
paid  to  the  widow  as  soon  as 
practicable  after  the  tcstatoi'^s 
decease,  and  the  residue  in  about 
six  months  thereafter.  Held,  that 
the  bequest  gave  to  the  widow  of 
S.  the  use  of  the  $1,650  during 
her  life  or  widowhood,  with  power 
to  apply  so  much  of  tlie  principal 
as  might  be  necessary  for  her 
support,  but  with  no  further 
j>ower  of  disposition;  and,  sub- 
ject to  the  exercise  of  this  power, 
gave  a  remainder  in  the  principal 
to  the  children;  that  this  remain- 
der was  not  repugnant  to  tlie  prior 
gift  and  was  valid ;  and  that  ui>on 


IdmiUd  on  ettaie  in  trusteei 

for  life,  validity  of. 
See  Trusts  and  Trustees,  11, 12. 


REMEDY. 

Payment  of  damages  on  in- 
junction undertaking  to  be  enforced 
iy  action  only. 

See  Injunction,  5. 

-^ —  lb  96t  off  judgments,  tohen  by 
action  inUead  ^  motion. 
•  See  Set-opp,  4. 


REMOVAL  OP  CAUSE. 

1.  This  action  was  brought  origi- 
nally against  several  defendants. 
Upon  a  former  trial  the  complaint 
was  dismissed  as  to  idl.  Upon  ap- 
peal to  this  court  the  Judgment 
was  aflkmed  as  to  all  the  defend- 
ants except  Y.,  and  reversed  as  to 
him  and  new  trial  granted.  Y. 
thereupon  filed  a  petition  to  re- 
move the  cause  to  the  United 
States  Court,  under  the  act  of 
July  27th,  1866  (14  U.  8.  Stat  at 
Large,  806),  providing  for  a  remo- 
val where  one  of  several  defend- 
ants is  a  resident  of  another  State. 
Ileld^  that  the  attempted  removal 
was  ineffectual,  as  at  tbe  time  Y. 
was  the  only  defendant,  and  that 
the  court  could  take  judicial  notice 
of  the  fact  from  its  own  records. 
Voae\.  Tulee.  449 

2.  Also,  held,  that  Y.  could  not  have 
made  a  case  for  removal  as  the 
action  was  originally,  it  being  a 
claim  against  all  the  defendants 
upon  a  joint  liability  in  equity.   Id. 

8.  Where  a  party  attempting  to  re- 
move a  cause  omits  to  apply  to  the 
United  States  Court  for  a  mandate 
staying  proceedings  in  the  State 
court,  that  court  will  not  oust  itself 
of  jurisdiction  unless  such  party 
shows  that  be  has  strictly  complied 
with  tbe  statute.  Id. 
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RESCISSION. 

1.  A  parol  lease  of  premises  for  a 
year  to  commence  infuturo  is  not 
an  executory  contract  prior  to  the 
time  of  taking  possession.  It  vests 
a  present  interest  in  the  term  and 
cannot  be  rescinded  by  either  party 
aloDC.    Becar  v.  Fluts,  518 

2.  In  case,  therefore,  of  the  refusal 
of  the  lessee  to  perform,  the  lessor 
is  not  required  to  leAse  to  another 
if  he  have  an  opportunity,  and  is 
not  confined  to  his  remedy  for 
actual  damages;  but  may  refuse 
to  accept  the  rescission  and  hold 
the  lessee  liable  for  the  rent      Id, 


ROCHESTER  (CITY  OP). 

1.  The  board  of  public  works  of  the 
city  of  R.,  passed  an  ordinance 
providing  for  ttie  deepening  and 
enlarging  of  a  sewer,  by  enlarging 
a  portion,  constructing  a  tunnel 
under  a  race  and  deepening  an- 
other portion.  Bids  were  adver- 
tised for  and  received  which  were 
so  much  per  foot  for  "  open  cut  '* 
and  so  much  for  tunneling.  The 
contract  was  awarded  to  S. ,  a  por- 
tion to  be  *'open  cut"  and  the 
portion  under  the  race  tunneled. 
The  board  subsequently  resolved 
that  the  work  should  be  entirely 
tunneled,  and  a  contract  was  en- 
tered into  with  S.,  without  a  re- 
advertisement,  at  the  figures  in 
his  bid,  which  were  five  dollars 
per  foot  more  for  tunneling  than 
for  ^*  open  cut."  In  an  action 
brought  by  persons  assessed  for 
the  sewer,  wherein  judgment  was 
obtained  restraining  the  payment 
of  any  money  for  tunneling,  save 
for  tiie  portion  under  the  race; 
held,  that  the  contract  entered  into 
was  authorized  by  the  ordinance, 
as  the  provision  for  deepening  in- 
cluded any  mode  by  which  the 
work  could  be  accomplished 
which  the  board,  in  the  exercise 
of  a  reasonable  discretion,  should 
deem  proper;  that  as  the  petition 
presented  did  not  designate  any 
])articular  mode  of  doin^  the 
work,  there  was  no  violation  of 
the  provision  of  the  act  of  1872 
amending  the  city  charter  (§  7, 
chap.  771,  Laws  of  1872),  confer- 


ring upon  the  owners  the  right  to 
designate  the  kind  of  improve- 
ment; that  having  complied  with 
the  provision  of  said  act  (§  8),  re- 
quirmg  advertisements  for  propo- 
sals, the  board  was  not  required 
to  advertise  again,  but  had  the 
authority  to  m&e  the  change  be- 
fore a  contract  in  writing  was  en- 
tered into,  and  to  adopt  the  pro- 
posal for  tunneling  in  tne  accepted 
bid.    LuiM  V.  Bnggs,  404 

2.  Also,  hM^  that  the  action  could 
not  be  maintained  b^  the  plain- 
tiffs, as  by  the  provision  of  the 
charter  of  1861  (§  207,  chap.  108, 
Laws  of  1861),  in  case  a  greater 
amount  was  assessed  and  collected 
than  was  required  for  the  improve- 
ment it  was  to  be  apportioned  by 
the  council  and  paid  to  the  own- 
ers of  property  assessed,  the  reme- 
dy of  plaintiffs  was  complete 
against  the  common  council,  not 
against  the  commissioners;  that 
the  case  was  not  brought  within 
the  provision  of  the  act  of  1872 
(chap.  161,  Laws  of  1872V  provid- 
ing for  the  prosecution  ox  munici- 
pfu  officers  at  the  suit  of  a  resi- 
dent tax-payer  to  prevent  waste, 
etc.,  as  there  was  no  daim  that 
the  commissioners  were  liable  to 
waste  the  fund,  and  as  that  act 
was  intended  to  provide  for  cases 
where  the  remedy  was  doubtful, 
not  to  a  case  where  the  statute 
directly  points  out  a  mode  of  re- 
Uef.  id. 


RULES. 

Cannot  alter  Btatutory  provtB- 

ions. 
JSee  Parties,  6. 


SALES. 

1.  Where  A.  sells  out  the  stock  and 
good-will  of  a  retail  business  to 
B. ,  covenanting  not  to  engage  in, 
or  carry  on,  the  same  business 
within  certain  limits,  it  is  not 
necessary  in  order  to  establish  a 
breach  of  the  covenant,  to  show 
that  A.  has  solicited  custom  within 
the  prescribed  limits;  if  he,  having 
established  himself  iu  the  same 
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business  outside  of  the  district, 
systematically  and  for  profit,  to  an 
extent  to  constitute  the  carrying 
on  of  a  business,  sends  to  the 
houses  of  customers  within  the 
district,  receives  orders  and  de- 
livers goods,  this  is  a  breach  of 
the  covenant,  although  it  is  done 
at  the  request  of  the  customers 
and  without  his  solicitation.  San- 
der V.  HoffnMin.  248 

2.  If,  occasionally,  to  obli^  an  old 
customer,  A.  sells  to  hun  goods, 
this  is  not  a  breach.  Id. 

8.  Defendants  ordered  of  plaintiff,  a 
dealer  in,  but  not  a  manutacturer 
of,  iron,  ten  tons  of  "  XX  pipe 
iron,"  to  be  used  in  the  manu- 
facture of  castings  for  farming 
implements  which  required  soft, 
tough  iron.  Plaintiff  forwarded 
iron  of  the  brand  specified  and 
billed  it  as  such,  which  was  ac- 
cepted by  defendant,  without 
testing,  and  a  large  portion  used, 
when  it  was  discovered  to  be 
hard  and  brittle  and  unfit  for 
the  required  purpose.  In  an 
action  upon  a  note  given  for  the 
purchase-money,  wherein  defend- 
ant set  up  as  a  counter-claim  the 
damages  sustained  by  the  use  of 
the  iron,  A^,  that  there  was  a 
warranty  of  the  character  of  the 
iron  as  "  XX  pipe  iron,"  but  not 
as  to  any  certain  qualitv  of  that 
brand,  as  plaintiff  could  not  be 
presumed  to  know  the  precise 
quality  of  every  lot  bought  and 
sold  by  him,  and  that  plaintiff, 
in  the  absence  of  fraud,  was  onl^ 
bound  to  deliver  iron  of  the  speci- 
fied brand;  that  it  was  not  enough 
that  plaintiff  knew  the  purpose  for 
which  it  was  required  to  bind  him 
to  deliver  the  quality  required, 
defendant  should  have  executed 
a  specific  warranty  which  would 
have  survived  the  acceptance. 
Bounce  v.  Dow.  411 

4.  Also,  lidd^  that  if  a  warranty  that 
the  iron  was  merchantable  could 
be  implied,  defendant,  by  using  a 
large  portion  of  the  iron  after  an 
opportunity  to  examine  and  ascer- 
tain the  quality,  must  be  deemed 
to  have  accepted  it  and  to  have 
waived  the  warranty.  Id. 


By  parol  cf  real  utate^  when 

enforceable. 

See  Statute  of  Frauds,  1. 

Gonlract   for   iale    of  land, 

failure  of  camideraUon  becauee  of 
defect  otme. 

See  Wills,  6. 


8ET-0PF. 

1.  A  promise  made  by  one  person  for 
a  valuable  consideration,  paid  by 
another,  to  pay  the  debts  of  the 
latter,  is  in  legal  effect  a  promise 
to  pay  creditors  who  are  such  at 
the  time  the  promise  is  made. 
They  acquire  thereby  additional 
security  for  the  payment  of  their 
debts,  which  w^ill  pass  as  an  inci- 
dent on  assignment  of  one  of  the 
debts  secured,  but  the  assignee 
takes  it  by  a  derivative  title  from 
the  assignor,  and  no  direct  con- 
tract is  created  by  the  assignment 
between  him  and  the  promisor. 
Barlow  v  Myere.  41 

2.  It  is  immaterial  that  the  debts  are 
upon  negodable  instruments  not 
due.  In  the  absence  of  special 
words  indicating  such  an  intent, 
the  promise  is  not  to  the  persons 
holding  the  instruments  at  their 
maturity;  and  the  interest  of  the 
assignee  in  the  promise  is  subject 
to  anv  equities  on  the  part  of  the 
promisor  existing  against  the  debt 
while  in  the  hands  of  the  assignor. 

Id. 

8.  Where,  therefore,  defendant,  in 
consideration  of  the  transfer  to  her 
of  the  property  of  the  firm  of  R 
&  W.,  promised  to  pay  the  debts 
of  the  firm,  among  which  were 
certain  promissory  notes  not  due, 
then  held  b^  N.  R. ,  who  before 
maturity  assigned  them  to  plain- 
tiff, in  an  action  upon  the  promise, 
heUd^  that  defendant  could  set  off 
a  claim  held  by  her  against  N.  R 

Id 

4.  A  right  to  set  off  a  judgment  in 
favor  of  A.  against  B.,  against  a 
judgment  in  favor  of  B.  aginst  A. 
cannot  be  as^Tted  by  motion  on 
behalf  of  A.,  where  it  appears 
that  before  B.'s  judgment  was  ob- 
tained he  assigned  his  claim  to  a 
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third  person.  If  A.  has  any 
equities  they  can  only  be  enforced 
by  action,  not  by  motion.  8tD^ 
V.  Prouty,  545 

5.  As  to  whether  an  order  denying 
a  motion  to  set  off  one  Judgment 
against  another  is  reviewable  here, 
quare.  Id. 


SPECIFIC  PERFORMANCE. 


Of  parol  contract  for  saie  of 


STATUTES. 
Chap.  72,  Laws  of  179a 


land,  when  enforced. 
See  Statute  of  Frauds,  1. 


SPECIAL  TERM. 

Bnoer  to  vacate  order  conflrm- 

ing  report  of  railroad  eommiseionere. 
See  Motion  akd  Order,  1. 


STATE. 

1.  The  State  cannot  be  compelled  to 
proceed  with  the  erection  of  a 
public  building  or  the  prosecution 
of  a  public  work  at  the  instance 
of  a  contractor  therefor.  Lord  v. 
Thomas.  107 

2.  A  law  of  the  State  suspending  or 
discontinuing  a  public  work  under 
contract,  or  providing  for  its  per- 
formance by  different  agencies,  is 
not  subject  to  any  constitutional 
objection  because  the  cliange  au- 
thorized involves  a  breach  of  the 
contract ;  the  obligation  of  the 
contract  is  not  impaired  by  the 
refusal  of  the  State  to  perform  it; 
the  contractor,  if  not  in  default, 
has  a  Just  claim  against  the  State 
for  damages  resuTtinff  from  the 
breach  and  a  remedy  by  appeal  to 
the  legislature.  Id. 

Treaty  between  New  York  and 

Maseaehueetts  and  cession  of  lands  by 
former. 

See  Trbatt,  1, 2,  8. 


STATUTES. 

See  Acts  of  Congress. 
Constitutional  Law. 
Recording  Act. 
Statute  op  Frauds. 


See  Aliens. 

Chap.  822,  Laws  of  1844, 

See  Appeal,  1. 

CTiap.  163,  LawsoflBlO. 

See  Banks  and  Banking,  5. 

2  B.  S,  406,  §  75. 

See  Bills,  Notes  and  Checks,  3. 

Chap.  519,  Laws  of  1870. 

See  Buffalo  (City  of). 

2  B.  S.,  668,  §  10,  et  seq. 

See  Burglary,  1. 

Chap.  520,  Laws  of  1868. 

Chap.  868,  Laws  o/1829. 

Chap.  201,  LaiDs  of  1S40. 

Chap.  836,  Laws  of  1866. 

Chap.  579,  La/ios  of  1868. 

See  Canals,  1. 

Chap.  19,  Laws  of  1821. 

See  Constitutional  Law,  7. 

Chap.  823,  Laws  of  1874. 

Chap.  427,  Laws  of  1870. 

See  Constitutional  Law,  5. 

2B.  S,  146,  §48. 

See  Dower,  1. 

2B.  A,  506, §§33,  34. 

See  Ejectment,  3,8. 

Chap.  295,  Laws  of  1850. 

See  Execution,  4. 

2  B.  S.,  724,  §§  27,  28. 

See  Qrand  Jury,  1. 

Chap.  498,  Laws  of  1868. 

Chap.  539,  Laws  4^  1S70. 

Chap.  644,  Lam  of  1878. 

See  Indigtxcent,  5,  6,  8. 

Chap.  688,  Laws  of  1SQ6. 

See  LeTNKEEPBR,  1. 

Chap.  337,  Laws  of  1875. 

See  Insurance  Department,  1. 

Chap.  40,  Lam  of  1848. 

See  Manufacturing    Corpora- 
tions, 1. 

Chap.  577,  Laws  of  1868. 

See  Municipal  Corporations,  2. 

Chap.  875,  Lam  of  1869. 

Chap.  180,  Laws  of  1842. 

Chap.  335,  Laws  of  1878. 

Chap.  332,  Laws  of  1852. 

Chap.  569,  Laws  of  1857. 

Chap.  563,  Laws  of  1868. 

Chap.  52,  Laws  of  1852. 

See  New  York  (City  of),  1,  3,  8. 

1  B.S.,  728,%  57. 

See  Partnership,  14. 

Chap.  140,  Lam  of  1850. 

Chap.  314,  Laws  of  1869. 

Chap.  62,  Lam  of  1858. 

Chap.  282,  Laws  of  185^ 

See  Railroad  Corporations,  8, 7. 

IB.  A,  756,  §1. 

See  Recording  Act,  4. 
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SURROGATES'  COURTS. 

As  to  whether  heirs,  devisees  or 
terre-tenants  can  avail  themselves 
of  irregularities  in  proceedings 
before  the  surrogate  to  defeat  a 
title  to  real  property  acquired 
under  a  sale  by  virtue  of  an  execu- 
tion authorized  to  be  issued  by  the 
surrogate,  guoBre,  Wallace  v.  Swinr 
ton.  188 


TAXATION. 
See  A88BBSMBMT  Ain>  Taxation. 

TENDER 

lb  agent,  wTien  inavffieieni. 

See  Co2<n?&ACTS,  18. 

TITLE. 

When  a  reUffioue  earporatum 

orgwMzed  from  congregation  of  and 
occupying  miseion  church,  acquires  no 
title  to  huUding. 

See  Religioub  Corforatiok,  1, 2. 

THUe    of  Mdesachusetts    and 

grantees  to  landi  ceded  by  New  York, 
held  to  be  complete. 

See  Tbeaty,  8. 

TOWNS. 
See  Town  BoNDma. 

TOWN  BONDING. 

1.  Under  section  1  of  the  act  ex- 
tending the  power  of  boards  of 
supervisors  (§  1,  chap.  855,  Laws 
of  1869,  as  amended  by  chapter 
260,  Laws  of  1874),  which  confers 
power  on  said  boards,  with  the 
consent  of  certain  town  officers, 
to  authorize  the  borrowing  of 
money  on  the  credit  of  a  town  for 
the  building  and  repair  of  roads 
and  bridges,  it  is  not  essential  that 
the  town  officers  named  should 
meet  for  the  purpose  of  determin- 
ing the  amount  to  be  borrowed  on 
the  first  Monday  of  September; 


the  provision  of  said  section  re- 
quiring a  meeting  on  that  day  in 
each  year  is  directory  merelv,  and 
it  is  sufficient  if  a  meeting  is  held 
prior  to  the  first  Monday  of  Octo- 
ber.    People  ex  rel.  v.  Tompkins, 

53 

2.  The  provision  of  said  section  au- 
thorizing the  board  of  supervisors 
to  prescribe  the  form  of  obli^- 
tion  to  be  issued  for  the  loan  m- 
cludes  the  naming  of  the  town 
officer  who  is  to  execute  the  obli- 

Saiion,  and  they  may  impose  this 
uty  upon  the  supervisor  of  the 
town.  Id, 

8.  Where  the  specified  officers  of  a 
town  have  met  within  the  time 
limited  by  the  section  and  have 
determined  the  amount  to  be  bor- 
rowed, and  the  board  of  super- 
visors has  conferred  the  requisite 
authority  to  issue  bonds  of  the 
town  for  the  amount,  no  subse- 
quent meeting  of  said  officers  is 
necessary  for  the  purpose  of  au- 
thorizing or  consenting  to  such 
issue.  Id. 

4.  Where  a  supervisor  of  a  town  is 
required  by  the  board  to  execute 
the  bonds,  it  is  no  excuse  for  a 
refusal  that  the  certificate  of  con- 
sent required  by  said  section  to 
be  indorsed  by  the  town  clerk 
upon  the  bonds  is  not  in  due 
form ;  a  proper  certificate  can  be 
added  as  well  after  as  before  the 
execution,  and  it  is  the  duty  of 
the  supervisor  to  see  that  any 
error  is  rectified.  Id, 

5.  Section  2  of  said  act  provides 
for  a  different  and  distinct  class 
of  cases  from  those  provided  for 
in  section  1,  and  a  supervisor 
of  a  town  required  to  issue  bonds 
under  and  in  pursuance  of  section 
1  is  not  justified  in  refusing  so  to 
do  because  two-thirds  of  the  mem- 
bers of  the  board  of  supervisors 
did  not  assent  to  the  resolution 
authorizing  the  loan  and  directing 
such  issue,  or  because  it  did  not 
receive  his  affirmative  vote,  as  re- 
quired in  cases  included  in  section 
2.  Id, 

6.  It  is  the  duty  of  a  town  to  pro- 
vide means  for  the  payment  of  its 
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bonds  lawfully  issued.  In  case  of 
failure  to  perform  this  duty,  the 
holder  of  the  bonds  may  maintain 
an  action  a^nst  the  town  Uiere- 
on;  and  this,  although  b^  the  act 
under  which  they  were  issued,  it 
is  made  the  duty  of  the  board  of 
supervisors  of  the  county  to  im- 
pose and  levy  a  tax  to  pay  the 
bonds.  Marsh  v.  Taum  of  LitUe 
VaUey.  112 

7.  It  aeemSy  that  the  holder  of  the 
bonds  having  thus  a  legal  remedy, 
could  not  resort  to  a  mandamus 
against  the  board  of  supervisors. 

Id, 

8.  Such  settled  and  admitted  obli- 
gations of  a  town  do  not  require 
to  be  audited  and  allowed  by  the 
board  of  town  auditors.  Id. 

9.  Under  the  provisions  of  the  act  of 
1869  (chap.  590,  Laws  of  1869), 
legalizing  the  proceedings  of  a 
special  town  meeting  of  the  elect- 
ors of  defendants  at  which  a  tax 
was  voted  for  the  payment  of 
bounties  to  those  furnishing  sub- 
stitutes under  the  call  of  the  presi- 
dent of  July,  1864,  and  making  it 
the  duty  of  the  board  of  town 
auditors  to  audit  and  allow  claims 
therefor,  such  board  was  author- 
ized to  audit  the  claims  at  a 
special  meeting  called  for  that  pur- 
pose; they  were  not  limited  in 
their  action  to  the  annual  meeting 
prescribed  by  statute  for  the  audit- 
ing of  town  accounts.  Id. 

10.  Under  said  act  the  ofScers  au- 
thorized thereby  (§  8)  to  issue 
town  bonds  for  the  sums  audited 
were  vested  with  a  discretion  as 
to  the  form  of  the  obligations  and 
the  time  of  payment.  Id. 

11.  The  repeal  of  said  act  by  the  act 
of  1878  (chap.  21,  Laws  of  1878) 
did  not  affect  bonds  already  is- 
sued. The  vested  rights  oi;  the 
holders  of  the  bonds  cannot  be 
defeated  by  subsequent  legislation. 

Id. 

TREATY. 

1.  This  court  will  take  judicial  no- 
tice of  the  fact  that  the  tract  of 
land  known   as   the    "Pulteney 
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estate  "  was  ceded  by  the  State  of 
New  York  to  the  State  of  Massa- 
chusetts by  the  treaty  and  deed  of 
cession  executed  December  16, 
1786,  and  that  under  the  proper 
authority.  State  and  national,  the 
Indian  title  to  said  lands  has  been 
extinguished.     Edward  v.   Moot. 

262 

2.  As  to  whether  the  fact  thajt  the 
Indian  right  of  occupation  of 
lands  within  this  State  had  not 
been  extinguished  with  the  sanc- 
tion of  the  State  government  or 
abandoned  by  the  Indians,  can  be 
set  up  by  one  without  title,  as 
against  the  owner  in  fee  subject  to 
such  rights,  qtuBre.  Id. 

8.  All  the  terms  and  conditions  of 
the  said  treaty,  upon  which  de- 
pended the  right  of  Massachusetts 
and  her  grantees  to  an  absolute 
and  indefeasible  estate  in  the 
lands  granted,  held,  to  have  been 
substantially  performed.  Id. 


TRESPASS. 

1.  The  fact  that  the  wife  of  A.  owns 
the  fee  of  the  land  on  which 
stands  the  house  in  which  he  lives 
with  his  family,  is  not  necessarily 
inconsistent  with  his  having  such 
a  possession  of  the  house  as  will 
entitle  him  to  maintain  an  action 
against  a  trespasser  for  forcibly 
entermg  it     Alexander  y.  Hard. 

228 

2.  Plaintiff  built  a  house  upon  the 
land  of  his  wife,  in  which  he 
lived  with  his  family,  having  pos- 
session and  control  thereof  He 
operated  the  farm  in  his  own 
name,  owned  the  stock  and  pro- 
vided for  his  family.  In  an  action 
for  unlawfully  and  violentiy 
breaking  into  and  entering  the 
dwelling-house  the  court  charged 
that  plaintiff  could  not  recover 
for  damages  to  the  house.  Held, 
error;  that  the  facts  were  suffi- 
cient to  authorize  a  finding  of  a 
possession  in  plaintiff  sufficient 
to  entitle  him  to  maintain  the 
action.  Id. 

m 

When  troMacUon  amounts  to, 

instead  of  Uvreeny. 
See  CBnaiTAL  Tbial,  4. 
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SURROGATES*  COURTS. 

As  to  whether  heirs,  devisees  or 
terre-tenants  can  avail  themselves 
of  irregularities  in  proceedings 
before  the  surrogate  to  defeat  a 
title  to  real  property  acquired 
under  a  sale  by  virtue  of  an  execu- 
tion authorized  to  be  issued  by  the 
surrogate,  qiuBrs.  WaUaee  v.  Stcijir 
ton.  188 


TAXATION. 
See  As&BSSMBNT  and  Taxation. 


TENDER 

To  agenif  token  iMuffident. 

See  CoNTRACTfi,  18. 


TITLE. 

When  a  reUgioue  corporation 

orgcmieed  from  congregaUon  of  arid 
oeeupying  mission  church,  acquires  no 
title  to  building. 

See  Religious  Corporation,  1, 2. 

Title   of   Massachusetts    and 

grantees  to  lands  ceded  by  New  York^ 
held  to  be  complete. 

See  Trbatt,  8. 


TOWNS. 
See  Town  Bondinq. 


TOWN  BONDING. 

1.  Under  section  1  of  tlie  act  ex- 
tending the  power  of  boards  of 
supemiiBors  (§  1,  chap.  855,  Laws 
of  1869,  as  amended  by  chapter 
260,  Laws  of  1874),  which  confers 
power  on  said  boards,  with  the 
consent  of  certain  town  officers, 
to  authorize  the  borrowing  of 
money  on  the  credit  of  a  town  for 
die  building  and  repair  of  roads 
and  bridges,  it  is  not  essential  that 
the  town  officers  named  should 
meet  for  the  purpose  of  determin- 
ing the  amount  to  be  borrowed  on 
the  first  Monday  of  September; 


the  provision  of  said  section  re- 
quirmg  a  meeting  on  that  day  in 
each  year  is  directory  merelv,  and 
it  is  sufficient  if  a  meeting  is  held 
prior  to  the  first  Monday  of  Octo- 
ber.    People  ex  rel.  v.  Tompkine. 

53 

2.  The  provision  of  said  section  au- 
thorizing the  board  of  supervisors 
to  prescribe  the  form  of  obli^- 
tion  to  be  issued  for  the  loan  m- 
cludes  the  naming  of  the  town 
officer  who  is  to  execute  the  obli- 
gation, and  they  may  impose  this 
duty  upon  the  supervisor  of  the 
town.  Id, 

3.  Where  the  specified  officers  of  a 
town  have  met  within  the  time 
limited  by  the  section  and  have 
determined  the  amount  to  be  bor- 
rowed, and  the  board  of  super- 
visors has  conferred  the  requisite 
authority  to  issue  bonds  of  the 
town  for  the  amount,  no  subse- 
quent meeting  of  said  officers  is 
necessary  for  the  purpose  of  au- 
thorizing or  consenting  to  such 
issue.  Id. 

4.  Where  a  supervisor  of  a  town  is 
required  by  the  board  to  execute 
the  bonds,  it  is  no  excuse  for  a 
refusal  that  the  certificate  of  con- 
sent required  by  said  section  to 
be  indorsed  by  the  town  clerk 
upon  the  bonds  is  not  in  due 
form;  a  proper  certificate  can  be 
added  as  well  after  as  before  the 
execution,  and  it  is  the  duty  of 
the  supervisor  to  see  that  any 
error  is  rectified.  Id, 

6.  Section  2  of  said  act  provides 
for  a  different  and  distinct  class 
of  cases  from  those  provided  for 
in  section  1,  and  a  supervisor 
of  a  town  required  to  issue  bonds 
under  and  in  pursuance  of  section 
1  is  not  justified  in  refusing  so  to 
do  because  two-thirds  of  the  mem- 
bers of  the  board  of  supervisors 
did  not  assent  to  the  resolution 
authorizing  the  loan  and  directing 
such  issue,  or  because  it  did  not 
receive  his  affirmative  vote,  as  re- 
quired in  cases  included  in  section 
^.  Id. 

6.  It  is  the  duty  of  a  town  to  pro- 
vide means  for  the  payment  of  its 
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bonds  lawfully  issaed.  In  case  of 
failure  to  perform  this  daty,  the 
holder  of  the  bonds  may  maintain 
an  action  a^nst  the  town  there- 
on; and  this,  although  by  the  act 
under  which  they  were  issued,  it 
is  made  the  duty  of  the  board  of 
superyisors  of  the  county  to  im- 
pose and  leyy  a  tax  to  pay  the 
bonds.  Ma/r$h  y.  Town  of  LitUe 
VaUey.  112 

7.  It  BeenUy  that  the  holder  of  the 
bonds  haying  thus  a  legal  remedy, 
could  not  resort  to  a  mandamus 
against  the  board  of  superyisors. 

Id. 

8.  Such  settled  and  admitted  obli- 
gations of  a  town  do  not  requbre 
to  be  audited  and  allowed  by  the 
board  of  town  auditors.  Id. 

9.  Under  the  proyisions  of  the  act  of 
1869  (chap.  590,  Laws  of  1869), 
legalizing  the  proceedings  of  a 
special  town  meeting  of  the  elect- 
ors of  defendants  at  which  a  tax 
was  yoted  for  the  payment  of 
bounties  to  those  furnishing  sub- 
stitutes under  the  call  of  the  presi- 
dent of  July,  1864,  and  making  it 
the  duty  of  the  board  of  town 
auditors  to  audit  and  allow  claims 
therefor,  such  board  was  author- 
ized to  audit  the  claims  at  a 
special  meeting  called  for  that  pur- 
pose; they  were  not  limited  in 
their  action  to  the  annual  meeting 
prescribed  by  statute  for  the  audit- 
ing of  town  accounts.  Id, 

10.  Under  said  act  the  officers  au- 
thorized thereby  (§  8)  to  issue 
town  bonds  for  the  sums  audited 
were  yested  with  a  discretion  as 
to  the  form  of  the  obligations  and 
the  time  of  payment.  Id. 

11.  The  repeal  of  said  act  by  the  act 
of  1878  (chap.  21,  Laws  of  1878) 
did  not  affect  bonds  idready  is- 
sued. The  yested  rights  of  the 
holders  of  the  bonds  cannot  be 
defeated  by  subsequent  legislation. 

Id. 

TREATY. 

1.  This  court  will  take  judicial  no- 
tice of  the  fact  that  the  tract  of 
land  known   as   the    "Pulteney 


estate  ^*  was  ceded  by  the  State  of 
New  York  to  the  State  of  Massa- 
chusetts by  the  treaty  and  deed  of 
cession  executed  December  16, 
1786,  and  that  under  the  proper 
authority,  State  and  national,  the 
Indian  title  to  said  lands  has  been 
extinguished.     Howard  y.   Moot. 

262 

2.  As  to  whether  the  fact  thajt  the 
Indian  right  of  occupation  of 
lands  within  this  State  had  not 
been  extinguished  with  the  sanc- 
tion of  the  State  ffoyernment  or 
abandoned  by  the  Indians,  can  be 
set  up  by  one  without  title,  as 
against  the  owner  in  fee  subject  to 
such  rights,  quoBre.  Id. 

8.  All  the  terms  and  conditions  of 
the  said  treaty,  upon  which  de- 
pended the  right  of  Massachusetts 
and  her  grantees  to  an  absolute 
and  indefeasible  estate  in  the 
lands  granted,  hM,  to  haye  been 
substantially  performed.  Id. 


TRESPASS. 

1.  The  fact  that  the  wife  of  A.  owns 
the  fee  of  the  land  on  which 
stands  the  house  in  which  he  liyes 
with  his  family*,  is  not  necessarily 
inconsistent  with  his  haying  such 
a  possession  of  the  house  as  will 
entitle  him  to  maintain  an  action 
against  a  trespasser  for  forcibly 
entering  it.     Alexander  y.  Hara. 

228 

2.  Plaintiff  built  a  house  upon  the 
land  of  his  wife,  in  which  he 
liyed  with  his  family,  haying  pos- 
session and  control  thereof  He 
operated  the  farm  in  his  own 
name,  owned  the  stock  and  pro- 
yided  for  his  famUy.  In  an  action 
for  unlawfully  and  yiolenUy 
breaking  into  and  entering  the 
dweUing-house  the  court  charged 
that  plaintiff  could  not  recoyer 
for  damages  to  the  house.  Hdd, 
error;  that  the  facts  were  suffi- 
cient to  authorize  a  finding  of  a 
possession  in  plaintiff  sufficient 
to  entitle  him  to  maintain  the 
action.  Id. 

m 

When  traneaetion  amounts  to, 

instead  of  Uvreeny. 
See  Cbimtkal  Tbial,  4. 
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TRIAL. 

1.  One  F.  transferred  to  plaintiff  hy 
deed  in  trust,  among  other  thines, 
a  demand  aeainst  defendant  for 
money  loaned.  F.  sabsequently 
brought  suit  against  plaintiff  to 
set  aside  the  trust,  in  which  action 
defendant  was  sworn  as  a  witness. 
Plaintiff  succeeded  in  the  litiga- 
tion. In  an  action  upon  the  clami 
defendant  proved  payment  to  F. 
Plaintiff  requestea  the  court  to 
charge  that  the  pendency  of  said 
action  brought  by  F.  was  con- 
structiye  notice  to  defendant  of  the 
existence  of  the  trust  deed.  The 
court  refused  so  to  charge.  Held, 
no  error;  that  whether  defendant 
had  notice  of  the  character  of  the 
action  sufficient  to  put  him  upon 
inquiry  was  a  question  of  fact  for 
the  jury.    Heermans  ▼.  EU&worth, 

159 

2.  In  an  action  to  recover  damages 
for  an  injury  resulting  from  a 
collision  between  plaintiff*s  car- 
riage and  one  alleged  to  belong  to 
deraidant,  throu^  the  negligence 
of  the  coachman  driving  the  latter, 
the  principal  question  on  the  tri^ 
was  as  to  whether  the  carriage  be- 
longed to  defendant  or  his  daugh- 
ter, to  whom  defendant  claimedto 
have  sold  it  and  the  horses.  It 
was  not  claimed  by  defendant  that 
the  employment  of  the  coachman 
was  separate  from  the  ownership 
of  the  carriage  and  horses,  and 
the  evidence  showed  them  insepa- 
rably connected.  The  court 
charged  that,  if  defendant  did  not 
own  the  carriage  and  horses,  no 
recovery  could  be  had.  Defend- 
ant's counsel  requested  him  to 
charge  that  if  the  jury  find  the 
coachman  was  not  the  servant  of 
the  defendant  but  of  the  daughter, 
they  coiild  not  find  for  plaintiff. 
The  court  remarked  that  he  did 
not  see  how  he  could  separate  the 
two  things  on  the  evidence,  and 
said  counsel  excepted  to  the  refu- 
sal to  charge  as  requested.  Held, 
that  the  remark  could  not  be  con- 
strued as  a  refusal  to  charge  the 
request  as  a  legal  proposition,  but 
only  that  as  a  question  of  fact; 
the  ownership  of  the  carriage  and 
horses  and  the  employment  of  the 
coachman  could  not  oe  separated. 


and  that  the  form  of  the  exception 
did  not  change  the  effect  of  the 
dedsion.    Sloans -7,  Elmer.      201 

8.  Plaintiff  built  a  house  upon  the 
land  of  his  wife,  in  which  he  lived 
with  his  family,  having  possession 
and  control  thereof.  Be  operated 
the  farm  in  his  own  name,  owned 
the  stock  and  provided  for  his 
family.  In  an  action  for  unlaw- 
fully and  violently  breaking  into 
and  enterinfi;  the  dwelling-house 
the  court  charged  that  plaintiff 
could  not  recover  for  damages  to 
the  house.  Hdd,  error;  that  the 
facts  were  sufficient  to  authorize 
a  finding  of  a  possession  in  plain- 
tiff sufficient  to  entitle  him  to 
maintain  the  action.  Alexander  v. 
Hard.  228 

4  In  an  action  upon  a  policy  of  life 
insurance  the  defence  was  the 
falsity  of  various  answers  to  ques- 
tions in  the  application  which 
were,  by  the  terms  of  the  policy, 
made  warranties.  After  the  de- 
fendant's counsel  had,  upon  the 
trial,  specified  certain  answers 
which  he  claimed  to  be  false,  on 
motion  to  dismiss,  in  exceptions 
to  the  submission  of  questions  to 
the  jury  and  in  requests  to  charge, 
he  requested  the  court  to  charge 
that  upon  the  policy  and  the  evi- 
dence the  plaintiff  could  not  re- 
cover any  thing  beyond  the  amount 
of  the  last  premium.  HM^  that 
the  general  objection  did  not 
entitle  defendant  to  raise  on  ap- 
peal points  as  to  the  falsitj  of 
answers  which  were  not  specified, 
and  as  to  which  no  question  of  law 
was  raised  and  ^Assed  upon  on  the 
trial.    Boos  v.  W.  M.  L,  Ins.  Co. 

23A 

5.  In  answer  to  a  question  as  to 
whether  he  had  had,  during  the 
last  seven  years,  any  severe  sick- 
ness or  disease,  the  insured  an- 
swered "No."  The  policy  was 
issued  in  1870.  Evidence  was 
given  showing  that  in  1865,  the 
insured  had  an  attack  of  pneu- 
monia which  lasted  ten  days, 
during  which  he  was  attended  by 
a  physician.  Plaintiff's  witnesses 
testified  that  during  this  time  he 
was  a  strong,  heal£y  man.  One 
witness,  not  shown  to  be  compe- 
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tent  to  speak  as  to  the  Datore  of  I 
the  illness,  testified  that  plaintiff 
had  sunstroke  in  1868,  or  1865. 
Held,  that  the  court  was  not  bound 
to  decide,  as  matter  of  law,  that 
either  was  "  a  severe  sickness  or 
disease  "within  the  meaning  of 
the  question,  and  that  the  question 
of  a  breach  of  warranty  was  one 
of  fact  for  the  jury.  IcL 

6.  In  an  action  tried  by  a  referee 
where  evidence  is  received  compe- 
tent as  a^inst  one  or  more  of 
several  defendants,  it  is  not  error 
for  the  referee  to  refuse  to  decide, 
either  at  the  time  the  evidence  is 
received  or  at  the  close  of  the  case, 
as  to  which  of  the  defendants  the 
evidence  is  competent.  (Chubch, 
Ch.  J.,  Alleu  and  Folgbb,  JJ., 
dissenting.)  Lathrop  v.  Bram- 
haU.  865 

7.  A  refusal  of  a  referee  to  pass  upon 
an  objection  to  evidence  at  the 
time  it  is  offered  and  the  receipt 
thereof,  with  a  reservation  of  the 
(Question  as  to  its  admissibility  un- 
til the  close  of  the  case,  is  impro- 
per, but  is  not  necessarily  fated  to 
the  judgment.  (Chubch,  Ch.  J., 
Allen  and  Folqer,  JJ.,  dissent- 
ing.) Id, 

8.  Such  a  reservation  is  to  be  con- 
sidered upon  appeal  the  same  as 
if  the  objection  had  been  over- 
ruled and  an  exception  taken,  and 
if  the  evidence  were  proper  or 
could  not  have  affected  the  rights 
of  the  objecting  party  injuriously, 
the  reservation  is  not  ground  for 
reversal.  (Church,  Ch.  J. ,  Allen 
and  FoLOEB,  JJ.,  dissenting.)  Id. 

9.  Where  a  party  requests  certain 
specified  questions  to  be  submit- 
ted to  the  jury  for  which  there  is 
no  valid  ground,  it  will  be  as- 
sumed that  he  intends  to  waive 
the  submission  of  other  ques- 
tions, and  a  refiisal  to  submit  the 
case  to  the  jury  is  proper.  Ihunce 
V.  Dow.  412 

10.  An  expression  of  opinion  in  a 
charge  to  a  jury  as  to  a  question 
of  mil,  however  decided,  is  not 
the  ground  of  an  exception,  if  no 
direction  is  given  to  the  jury  to 
find  in  accordance  with  such  opin- 


ion, and  the  question  is  fairly  left 
to  them  to  decide  upon  their  own 
judgment.  Mauoth  v.  2>.  and  H. 
a  Co.  524 


Erronecut  charge  in  action  for 


false  imprisonment. 

See  Criminal  Trial. 
False  Ihfribonment. 

Erroneous  charge  on  subject  of 

fravd. 

See  Fraud,  1. 

Charge  as  to  liability  of  master 

for   tortious   act  of   serwint,   tohat 
proper. 

See  Master  and  Servant,  7. 


TRUSTS  AND  TRUSTEES. 

1.  A  remainder  may  be  limited  upon 
a  bequest  of  money  as  well  as 
of  other  personal  property,  and 
the  testator  may  confide  the  money 
to  a  legatee  for  life,  trusting  to 
such  legatee  to  preserve  the  fund 
for  the  benefit  of  the  remainder- 
man; in  which  case  the  legatee  for 
life  becomes  trustee  of  the  princi- 

gal  during  the  continuance  of  the 
fe  estate.    Smith  v.  Van  Ostrand. 

278 

2.  One  P.,  in  October,  1868,  execut- 
ed an  instrument  under  seal, 
which,  by  its  terms,  conveyed  to 
plaintiff  certain  real  and  personal 
estate,  with  power  to  seU  and  con- 
vey the  lands  "by  retail  for  the 
best  price  that  can  be  got,"  and, 
until  such  sale,  to  rent  such  of 
them  as  could  be  rented,  and  after 
defraying  expenses  and  retaining 
five  per  cent  for  commissions,  to 
pay  over  to  F.  the  residue  of  the 
avails  received  during  his  life,  and 
upon  his  death,  after  payment  of 
his  debts,  to  distribute  the  residue 
in  the  manner  and  to  tiie  persons 
specified.  In  December,  1870,  F. 
executed  to  defendant  R.  a  written 
contract  for  the  sale  to  him  of  cer- 
tain premises,  part  of  the  real 
estate  included  in  said  instrument, 
and  R.  went  into  possession  under 
said  contract.  F.  died  in  April, 
1878.  In  an  action  to  recover  pos- 
session of  the  premises  contracted 
to  R.,  held  (Earl,  J.  dissenting), 
that  conceding  plaintiff  became 
seized  under  the  mstrument  of  an 
estate  in  the  lands  in  trust  for  leas- 
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lug  with  power  of  sale,  as  F.  was 
entitled  tc>  receive  to  his  own  use 
all  receipts  from  sales  during  his 
life,  and  as  he  could  have  com- 
pelled an  execution  of  the  trust  by 
a  sale,  he  having,  instead  of  resort- 
ing to  a  court  of  equity  for  that 
purpose,  made  a  sale,  thus  accom- 
plishing the  same  result,  R.  not 
not  being  in  defanlt,  was  in  equity 
entitled  to  hold  the  premises  as 
gainst  plaintiff.  Germans  v. 
Eobertaon.  882 

8.  Also,  hdd  (Allen,  J. ;  Andrews 
and  Miller,  JJ.,  concurring; 
Earl,  J.,  dissenting),  that  no  ex- 
press trust  was  created  by  the 
mstrument  to  come  into  effect  at 
the  death  of  F.  Id. 

4.  As  to  whether  an  express  trust 
was  declared  for  any  of  the  pur- 
poses for  which  by  law  such  trusts 
may  be  created,  qtuxre.  Id. 

5.  An  intent  to  create  an  express 
trust  will  not  be  presumed  in  the 
absence  of  an  express  declaration 
to  that  effect,  where  the  whole  pur- 
pose of  the  deed,  without  peril  to 
the  rights  of  any  one,  can  be  ac- 
complished under  a  power  con- 
ferred by  the  deed.  Id. 

6.  The  object  of  the  provisions  of 
the  statute  of  uses  and  trusts, 
limiting  express  trusts,  was  to 
restrict  them  to  cases  in  which  it 
is  necessary,  for  the  protection 
of  those  interested,  that  the  title 
or  possession  should  vest  in  the 
trustee.  Where  no  such  necessity 
exists,  the  intent  was  that  the  trust 
should  be  executed  as  a  power. 
(Allen,  J.;  Andrews  and  Mil- 
ler, JJ.,  concurring;  Earl,  J., 
dissenting.)  Id. 

7.  The  object  of  the  provision  of  the 
Revised  Statutes  (1  R.  8.,  728, 
§  55),  authorizing  an  express  trust 
to  sell  lands  for  the  beneAt  of  cred- 
itors, was  to  legalize  a  trust  under 
}in  assignment  for  the  benefit  of 
creditors,  where  there  is  a  neces- 
sity that  the  estate  should  pass. 
No  such  necessity  exists  in  case  of 
a  trust  created  by  deed  to  take 
effect  at  the  death  of  the  grantor, 
as  the  interests  of  all  are  effectu- 
ally  secured  by  construing    the 


trust  as  a  power.  (Allen,  J., 
Andrews  and  Miller,  JJ.,  con- 
curring; Earl,  J.,  dissenting.)  ItL 

8.  To  effect  a  change  in  the  order 
of  marshaling  assets  for  the  pay- 
ment of  debts,  there  must  be  a 
positive  direction  clearly  indica- 
ting an  intent  to  relieve  the  class 
of  assets  primarily  liable,  and  to 
charge  some  other  portion  of  the 
estate  therewith.  A  general  direc- 
tion for  the  payment  of  debts  is 
not  sufficient  Id. 

9.  Accordingly,  hdd  (Allen,  J.; 
Andrews  and  Miller,  JJ.,  con- 
curring; Earl,  J.,  dissenting),  that 
by  the  instrument  in  question  the 
property,  the  subject  of  the  power, 
not  being  charged  with  the  pay- 
ment of  debts,  except  as  all  the 
property  of  the  deceased  debtor  is 
charged  in  its  equitable  order,  and 
there  being  no  conveyance  of  the 
property  subject  to  the  paj^ment 
of  aebts  so  as  to  charge  him  as 
grantee  cum  (mere,  an  intent  to 
create  a  trust  for  the  payment  of 
debts  could  not  be  implied.      Id. 

10.  Real  estate,  purchased  by  a  part- 
nership but  deeded  to  one  of  the 
copartners,  is  not  within  the  pro- 
vision of  the  statute  of  uses  and 
trusts  (IRS.,  728,  §  51),  provid- 
ing that  when  a  grant  for  a  valu- 
able consideration  shall  be  made 
to  one  person  and  the  consideration 
paid  by  another,  no  use  or  trust 
shall  result  in  favor  of  the  person 
making  the  payment  The  part- 
ner having  title  is  a  trustee  for  the 
firm,  holding  the  property  as  per- 
sonalty; and  when  this  trust  is 
discharged  by  the  payment  of  the 
debts  and  the  settlement  of  the 
claims  of  the  partners  as  between 
themselves,  a  trust  in  the  remain- 
der result,  by  operation  of  law  to 
the  other  members  of  the  firm  and 
the  heirs  of  such  as  have  died, 
which  is  validated  by  the  pro- 
vision of  the  said  statite(§  50)  pro- 
serving  trusts  arising;  or  resulting 
by  implication  of  law.  FcUrcfUld 
V.  FairchOd,  471 

11.  The  validity  of  a  trust  to  receive 
and  apply  the  rents  and  profits  of 
land,  the  duration  of  which  cannot 

I     extend  beyond  the  lives  of  two 
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designated  persons,  in  being  at  the 
time  of  the  creation  of  the  trust,  is 
not  impaired  by  the  circumstance 
that  during  the  authorized  period 
of  suspension  of  the  power  of 
alienation,  more  than  two  persons 
are  to  enjov  the  benefits  of  the  in- 
come, or  that  some  of  the  desig- 
nated beneficiaries  are  not  in  esse 
at  the  time  of  the  creation  of  the 
trust.     Woodgate  v.  Fleet.         566 

12.  P.  conveyed  certain  premises  to 
trustees  in  trust:  (1)  to  receive  the 
rents  and  profits  and  apply  to  the 
support  of  his  wife  M.,  of  J.,  and 
of  any  children  of  himself  and  M., 
thereafter  born;  (2)  upon  the  ar- 
rival of  J.  at  the  age  of  twentv- 
one,  to  convey  to  him  and  to  M., 
if  unmarried,  their  proportions,  to 
be  determined  by  the  number  of 
children  then  living,  the  declared 
intent  being  to  divide  the  property 
equally  between  M.,  J.,  and  the 
living  children;  in  case  of  the 
death  of  either,  the  share  to  which 
such  person  would  have  been  en- 
titled to  go  to  the  survivors;  (3) 
if  M.  should  be  married  when  J. 
became  of  age,  the  trust  as  to  her 
share  to  continue  during  her  hus- 
band's life,  and  in  case  she  should 
not  survive  her  husband,  her  share 
to  be  vested  in  her  heirs;  (4)  the 
shares  of  the  after-born  children 
to  be  held  for  them  until  they 
respectively  arrived  at  full  age. 
When  J.  became  of  age  M.  and 
four  children  were  living.  In  an 
action  to  determine  the  rights  of 
the  parties,  Tield,  that  the  first  trust 
and  the  limitation  of  the  remainder 
in  fee  to  take  effect  on  J.'s  becom- 
ing of  age  were  valid,  as  was  also 
the  trust  to  continue  during  the 
life  of  M. ;  that  the  clause  making 
provision  in  case  of  the  death  of 
one  of  the  beneficiaries  referred 
to  a  death  before  the  division; 
that  the  concluding  provision  did 
not  create  an  active  trust,  author- 
ized by  the  Revised  Statutes,  but 
a  mere  passive  trust  under  which 
the  title  passed  directly  to  the 
beneficiaries;  also,  that  even  if 
the  lan^age  could  be  construed 
as  creating  a  trust  void  because  of 
an  unauthorized  suspension  of  the 
power  of  alienation,  it  did  not  de- 
feat the  estate  limited  to  the  grant- 
or's  children.  Id. 


When  one  of  a  firm  trcmrfe/n 

Ms  interest  to  a  third  person,  who  takes 
his  place  in  the  firm,  firm  assets 
charged  with  a  trust  for  payment  of 
debts. 

See  Pabtkbrship,  7. 

Trusts  under  wHl  dtfined. 

See  Wills,  6. 

VaUdUy  of  trust  under  deed, 

made  in  another  StaAe. 

See  HuU  v.  Mitcheson  (Mem.),  639. 

When  reauMng  trust  created. 

See  Helms  v.  QoodwiU  (Mem.),  642. 

See  BotUston  v.  Bouistan  (Mem.), 
652. 

UNDERTAKING. 

1.  An  order  of  reference,  under  sec- 
tion 222  of  the  Code,  to  ascertain 
damages  upon  an  undertaking 
eiven  upon  the  granting  of  an 
injunction,  cannot  be  regularly 
granted  until  judgment  has  been 
entered;  but  where  the  order  is 
entered  by  plaintiff's  consent  this 
obviates  the  objection.  Lawton  v. 
Green.  826 

2.  The  limit  of  liability  upon  such 
an  undertaking  is  the  amount 
specified  therein,  and  the  court 
has  no  power  to  make  any  allow- 
ance beyond  that  amount  for  dis- 
bursements. Referee  fees  upon 
the  reference  are  part  of  the 
damages,  and  recoverable  as  such. 

Id. 

3.  Accordingly,  Tieldy  that  an  allow- 
ance for  disbursements  and  referee 
fees  over  and  above  the  sum  speci- 
fied in  the  undertaking  was  error. 

Id. 

4.  Such  a  proceeding  is  not  a  pro- 
ceeding *Mn  the  action;"  it  is  a 
proceeding  after  judgment,  con- 
stituting no  part  of  the  action, 
and  the  court  has  no  power  to 
give  costs  therein.  Id, 

5.  The  final  order  in  such  proceedings 
should  be  limited  to  fixing  the 
amount  of  damages,  and  a  pro- 
vision therein  requiring  the  plain- 
tiff to  pay  the  same  is  improper. 
The  amount  of  damages  so  ascer- 
tained is  conclusive  upon  the  par- 
ties and  the  sureties,  but  payment 
can  only  be  enforced  by  action 
upon  the  undertaking.  Id, 
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Onappeal,  effect  of  rsleoie  of 

mretieB  in,  as  to  purchaser  of  premises 
incumbered  by  judgment  appealed 
from. 

See  JuDGMBKT,  8. 


USES. 
See  Trdbtb  asd  T&ubtebs. 


USURY. 

1.  The  penalty  recoyerable  from  a 
national  bank  under  the  act  of  con- 
gress (U.  8.  R.  8.,  §  6198),  where 
a  greater  rate  of  interest  than  is 
aUowed  by  law  has  been  actually 
paid  to  and  received  by  it,  is  twice 
the  amount  of  the  interest  paid  in 
excess  of  the  legal  rate,  not  twice 
the  amount  of  the  entire  interest 
Hiniermister  v.  Mrst  ma.  Bank. 

212 

2.  The  forfeiture  of  the  entire  inter- 
est where  more  than  lawful  interest 
is  received  or  reserved,  attaches, 
and  is  enforceable  only  in  actions 
brought  to  enforce  the  usurious 
contract.  Id. 

8.  The  provision  is  penal  in  its  char- 
acter, and  is  to  be  strictly  con- 
strued. Id. 

4  The  party  entitled  to  maintain 
the  action  is  entitled  to  recover 
twice  the  amount  he  has  paid  for 
usury  within  two  years  prior  to 
the  commencement  of  the  action, 
whether  the  amount  was  paid  in 
one  or  several  payments.  Id. 

5.  It  seemSy  that  as  the  provision  of 
the  act  of  the  legislature  of  this 
State  of  1870  (chap.  168,  Laws  of 
1870),  amending  the  banking  law 
of  the  State,  was  intended  to  put 
State  banks  upon  an  equality  with 
national  buiks  in  respect  to  inter- 
est on  loans  and  the  penalty  for 
taking  usurious  interest,  it  should 
receive  the  same  interpretation  as 
the  act  of  congress;  and  as  an  in- 
terpretation has  been  given  to  the 
act  of  congress  by  the  United 
States  Supreme  Court  {F.  and  M. 
N.  Bk.Y.  Deering,  1  Otto,  29),  the 
same   interpretation  will  be  ap- 


plied to  the  State  law.  A  debt; 
therefore,  contracted,  or  ofoligatioa 
given  for  a  usurious  lean  mule  by 
a  State  or  national  bank  is  not 
void,  but  the  forfeiture  is  limited 
to  the  interest.  Id. 

6.  The  right  of  a  borrower  to  recover 
the  excessive  interest  upon  a  usu- 
rious loan  is  assignable,  and  upon 
execution  of  an  assignment  in 
bankruptcy  by  the  borrower  vests 
in  the  assignee.     Wheeiock  v.  Lee. 

242 

7.  This  remedy  existed  prior  to  its 
affirmance  by  the  statute  of  usury 
(1  a  S.,  772,  §  8),  and  it  was  not 
the  intent  of  that  statute  to  con- 
fine it  to  the  borrower  alone.    Id. 

8.  This  right  to  recover  the  usurious 
excess  does  not  accrue  until  after 
the  loan,  with  legal  interest,  has 
been  paid.  Id. 

9.  An  assignee  in  bankruptcy,  how- 
ever, cannot  maintain  an  action  to 
compel  a  lender  to  deliver  up  col- 
laterals turned  out  by  the  bank- 
rupt to  secure  an  usurious  loan  or 
to  have  an  obligation  given  by 
him  therefor  declared  void  with- 
out payuig  or  offering  to  pay  the 
sum  loaned.  He  is  not  a  "bor- 
rower*' within  the  meaning  of  the 
statute  (chap.  ^0,  Laws  of  1887), 
authorizing  a  borrower  to  file  his 
bill  for  relief  without  payment  or 
deposit  of  the  sum  loaned;  that 
word  designates  only  the  party 
bound  bv  tne  original  contract  to 
pay  the  loan.  Id, 

10.  A  valid  and  subsisting  obliga- 
tion is  not  destroyed  because  in- 
cluded in  a  security  or  made  the 
subject  of  a  contract  void  for 
usury;  although  formally  satisfied 
and  discharged  it  may  be  revived 
and  enforced  in  case  the  new  se- 
curity or  contract  is  invalidated. 
Patterson  v.  BirdsaU.  294 

11.  Plaintiff  and  H.,  being  the  own- 
ers of  a  mortgage  upon  defendants' 
premises,  and  having  obtained 
judgment  of  foreclosure  and  sale 
thei*eon,  agreed  with  defendants 
to  bid  in  the  premises,  advance 
money  to  buy  off  a  prior  mort- 
gage and  to  convey  to  defendant, 
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R.  £.  B.,  defendants,  to  ezecnte  a 
new  bond  and  mortgage  to  them; 
the  a^eement  was  carried  out. 
H.  assigned  his  interest  in  the  new 
bond  and  mortgage  to  plaintiff. 
Subsequently  these  were  adjudged 
Toid  for  usury.  In  an  action 
brouffht  by  plaintiff  to  be  subro- 
gated to  the  rights  of  the  prior 
moitgagee  and  to  foreclose  the 
prior  mortgage,  ?ield,  that  plaintiff 
and  H.,  as  junior  incumbrancers, 
had,  at  the  time  of  the  usurious 
agreement,  the  right  to  pay  the 
prior  mortgage  and  to  be  subro- 
gated; that  this  right  was  not  de- 
stroyed by  reason  of  entering  into 
said  agreement ;  but  they  were 
equitably  entitled  to  the  same  bene- 
fits of  the  redemption  as  if  made 
without  such  agreement,  and  by 
paying  the  debt  they  became  en- 
titled to  a  cession  of  the  debt  and 
^  subrogation  to  all  the  rights  of 
the  mortgagee;  and  that  the  mort- 
gage was  to  be  regarded,  as  a^nst 
the  mortgagors,  as  stiU  existing 
and  uncanceled.  Id, 


VENDOR  AND  PURCHASER 

1.  One  who  purchases  the  interest  of 
a  partner  in  a  firm  acquires  simply 
a  right  to  an  accounting  in  respect 
to  the  partnership  effects  and  to  a 
share  of  the  surplus  remaining 
after  payment  of  the  partnership 
debts,  deducting  any  balance  that 
may  be  due  from  the  vendor  to  his 
copartners  upon  an  accounting. 
Mar98  V.  Oleason.  2$4 

2.  Where  a  member  of  a  firm  trans- 
fers his  interest  therein  to  a  third 
person,  who  is  received  into  the 
firm  as  a  partner  in  his  stead,  he 
therean,er  occupies  the  position 
simply  of  surety  for  the  firm  debts 
to  the  extent  that  the  assets  of  the 
firm  are  sufficient  for  their  pay- 
ment. Such  assets  are  held  by 
the  new  firm,  charged  with  a  trust 
for  the  payment  of  the  debts  of  the 
old  firm.  Id. 

WTien  purchaser  cf  land  not 

bound  to  take  title  because  of  non- 
joinder of  vendor's  wife  in  deed. 

See  Husband  and  Wife,  3. 


WAIVER. 

1,  Where  a  party  requests  certain 
specified  questions  to  be  submitted 
to  the  jury  for  which  there  is  no 
valid  ground,  it  will  be  assumed 
that  he  intends  to  waive  the  sub- 
mission of  other  questions,  and  a 
refusal  to  submit  the  case  to  the 
jury  is  proper.    Bounce  v.  Dow, 

2.  A  policy  of  fire  insurance  con- 
tained a  condition  requiring  proofs 
of  loss  to  be  furnished  by  the  in- 
sured w  i  thin  twenty  days.  It  also 
contained  a  clause,  in  substance, 
that  nothing  save  an  agreement  in 
writing,  signed  by  an  officer  of  the 
company,  should  be  considered  as 
a  waiver  of  any  condition  or  re- 
striction in  the  policy.  In  an  ac- 
tion upon  the  policy,  heldy  that  a 
local  agent  had  no  authority  to 
waive  such  condition.  Van  AUen 
V.  F.  J.  S.  Ins.  Co.  469 

Cf  conditions  in  pdUey  of  fi/re 

insurance,  what  wiU  not  amownt  to. 

See  Inburancb  (Fibb),  1,  2. 

Of  warranty  on  scde^  by  accept- 
ance. 

See  Warranty,  2. 


WARRANTY. 

1.  Defendants  ordered  of  plaintiff, 
a  dealer  in,  but  not  a  manufac- 
turer of,  iron,  ten  tons  of  **XX 
pipe  iron,*'  to  be  used  in  the  manu- 
facture of  castings  for  farming  im- 
plements, which  required  soft, 
tough  iron.  Plaintiff  forwarded 
iron  of  the  brand  specified  and 
billed  it  as  such,  which  was  ac- 
cepted by  defendant,  without  test- 
ing, and  a  large  portion  used, 
when  it  was  discovered  to  be 
hard  and  brittle  and  unfit  for 
thie    required    purpose.      In    an 

'  action  upon  a  note  given  for  the 
purchase-money,  wherein  defend- 
ant set  up  as  a  counter-claim 
the  damages  sustained  by  the  use 
of  the  iron,  held,  that  there  was 
a  warranty  of  the  character  of  the 
iron  as  "  aX  pipe  iron,**  but  not 
as  to  any  certain  quality  of  that 
brand,  as  plaintiff  could  not  be 
presumed  to   know   the   precise 

.  quality  of  every  lot  bought  and 
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sold  by  him,  and  that  plaintiff,  in 
the  absence  of  fraud,  was  only 
bound  to  deliver  iron  of  the  speci- 
fied brand;  that  it  was  not  enough 
that  plaintiff  knew  liie  purpose 
for  which  it  was  required  to  bind 
him  to  deliver  the  quality  required, 
defendant  should  have  executed 
a  specific  warranty  which  would 
have  survived  the  acceptance. 
Bounce  v.  Daw.  411 

2.  Also,  hdd^  that  if  a  warranty  that 
the  iron  was  merchantable  could 
be  implied,  defendant,  by  using 
a  large  portion  of  the  iron  after 
an  opportunity  to  examine  and 
ascertain  the  quality;  must  be 
deemed  to  have  accepted  it  and 
to  have  waived  the  warranty.    Id. 

See  IseuBAncR  (Lnrs). 


WIDOW. 

BighU  of. 

See  BotUsion  y.  BouUUm.    (Mem.) 

652 


WILLS. 

1.  A  will  regularly  admitted  to  pro- 
bate can  only  be  impeached  for 
incapacity  of  the  testator  by  rea- 
son of  nonage  or  imbecility;  com- 
petency will  be  presumed  until 
the  contrary  is  shown.  Howard 
v.  Moot.  262 

2.  A  devise  to  alien  trustees  of 
lands  held  by  an  alien  under  the 
act  of  1708,  ' '  to  enable  aliens  to 
purchase  and  hold  real  estate 
within  this  State  "  etc.  (chap.  72, 
Laws  of  1798),  is  valid.  Id. 

8.  A  remainder  may  be  limited  upon 
a  bequest  of  money  as  well  as  of 
other  personal  property,  and  the 
testator  may  confide  the  money  to 
a  legatee  for  life,  trusting  to  such 
legatee  to  preserve  the  fund  for 
the  benefit  of  the  remainderman; 
in  which  case  the  legatee  for  life 
becomes  trustee  of  the  principal 
during  the  continuance  of  the 
life  estate.   Smithy.  VanOetrand. 

278 


4.  The  will  of  8.  bequeathed  to  his 
wife  the  sum  of  $1,650,  in  lieu  of 
dower,  for  her  support  during  her 
natural  life  or  so  long  as  she 
should  remain  his  widow,  then 
"her  said  dower"  to  be  trans- 
ferred to  testator's  three  children, 
fifty  dollars  of  said  sum  to  be  paid 
to  the  widow  as  soon  as  practica- 
ble after  the  testator's  decease, 
and  the  residue  in  about  six 
months  thereafter.  Held,  that  the 
bequest  gave  to  the  widow  of  S. 
the  use  of  the  $1,650  during  her 
life  or  widowhood,  with  power  to 
apply  so  much  of  the  principal 
as  might  be  necessary  for  her  sup- 
port, but  with  no  further  power 
of  disposition;  and,  subject  to  the 
exercise  of  this  power,  gave  a  re- 
mainder in  the  principal  to  the 
children;  that  this  remainder  was 
not  repugnant  to  the  prior  gift 
and  was  yalid;  and  that  upon  the 
death  of  the  widow,  the  children 
were  entitled  to  so  much  of  the 
fund  as  remained  undisposed  of 
for  her  support  Id. 

6.  Upon  the  death  of  S.,  his  widow 
received  from  the  executors  the 
money  bequeathed,  and  with  it 
bought  United  States  bonds, 
which  she  held  at  the  tune  of  her 
death.  Held,  that  the  children  of 
S.,  not  his  executors,  were  enti- 
tled to  the  bonds  and  were  the 
proper  parties  to  bring  an  action 
for  their  conversion ;  that  the  ex- 
ecutors having  paid  over  the 
money  as  required  by  the  will, 
were  discharged  from  all  liability 
and  divested  of  all  power  con- 
cerning it.  Id. 

6.  The  win  of  P.  devised  and  be- 
queathed the  residue  of  his  estate, 
real  and  personal,  after  payment 
of  debts,  to  his  executors  in  trust, 
to  rent  and  invest  and  pay  the 
rents  and  income  to  his  wife  dur- 
ing her  life,  and  immediately 
upon  her  death  to  divide  the  same 
into  seven  equal  parts,  and  to 
hold  the  parts  separatelv  each 
during  the  life  of  a  child  of  the 
testator  named  in  connection 
therewith,  paying  to  such  child 
the  rents  and  income,  with  direc- 
tions upon  the  death  of  such  child 
to  convey,  assign  and  deliver  over 
said  seventh  part  to  his  or  her 
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lawful  issue;  if  do  lawful  issue,  to 
the  wife  or  husband  of  such  child, 
if  surviving:  if  not,  then  to  the 
testator's  right  heirs,  with  power 
to  the  executors  during  the  exist- 
ence of  the  respective  trusts  to 
sell  and  convey,  change  invest- 
ments, etc.  The  wife  of  the  tes- 
tator died  during  his  life.  Two 
of  the  children  also  died  before 
him,  unmarried  and  without  issue, 
H.,  another  child,  died  after  the 
testator,  leaving  issue.  Plaintiff, 
after  such  death,  contracted  to 
purchase  of  the  trustees  a  portion 
of  the  real  estate.  No  division  of 
the  estate  into  shares  had  been 
made.  In  an  action  to  recover 
back  the  purchase-money  paid  on 
the  contract,  A^,  that  the  two- 
sevenths  designed  for  the  two 
children  who  died  before  the  tes- 
tator, did  not  go  to  the  trustees, 
but  went  directly  to  the  testator's 
right  heirs;  that  the  estate  vested 
in  the  trustees  in  the  one-seventh 
held  for  the  benefit  of  H.  termi- 
nated upon  his  death;  that  the 
power  to  convey  after  the  death  of 
the  cestui  que  trust  to  his  issue 
did  not  constitute  a  trust  or  re- 
quire the  estate  to  be  vested  in 
the  trustees,  but  wfts  a  power  in 
trust  merely  which  neither  de- 
feated nor  delayed  the  vesting  of 
the  estate  in  those  entitled  in  re- 
mainder; that  the  power  to  sell 
and  change  investments  was  a 
several  power  in  respect  to  the 
property  held  under  the  respective 
trusts  —  not  a  general  power  em- 
bracing^ the  whole  estate  to  be  ex- 
ercised as  long  as  any  of  the  trusts 
continue  —  and  that,  therefore,  lis 
the  trustees  could  not  convey  such 
title  as  plaintiff  was  bound  to  ac- 
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cept,  the  consideration  had  failed, 
and  he  was  entitled  to  recover. 
Bruner  v.  Meigs.  506 


WRIT  OF  EUROR. 
Will  not   lie  to   remew  order 


qtiashing  wrU  of  habeas  corpus. 
See  Appeal,  9. 


WRIT  OF  POSSESSION. 

1.  A  writ  of  possession  issued  upon 
a  judgment  in  ejectment  can  law- 
fully be  executed  after  the  return 
day  thereof;  the  office  of  the  writ 
is  simply  to  carry  into  effect  the 
judgment,  and  the  command  to 
return  within  sixty  days  is  direc- 
tory merely.  Wttliek  v.  Van  Rens- 
selaer. 27 

2.  Although  it  is  the  duty  of  the 
sheriff,  in  executing  such  writ,  if 
required  to  remove  from  the 
premises  the  personal  property 
thereon,  the  omission  to  do  so  does 
not  vitiate  the  execution  of  the 
writ  when  possession  of  the  land 
is  delivered.  Id 

3.  Where  the  action  was  brought  by 
a  landlord  because  of  non-payment 
of  rent  and  possession  is  delivered 
to  him  or  his  assignee,  the  statute 
giving  to  the  defendant  six  months 
after  such  taking  possession  in 
which  to  redeem  (2  R.  S.,  606,  § 
83)  be^ns  to  run,  and  the  time 
limitea  for  redemption  is  not  en- 
larged by  a  subsequent  re-entryof 
the  tenant  Id. 
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ERRATA. 


In  the  Index  to  63  New  York  the  title  *'  Parties,"  with  entries  under 
it,  appearing  on  page  735,  should  be  transferred  to  page  722,  after  **  Oyer 
and  Terminer.  '* 

The  case  of  BMen  v.  Burnham  (63  N.  Y.,  74)  is  indexed  under  the 
head  of  "Fraud"  (Index,  p.  699);  it  should  be  under  the  head  of 
*' Fraudulent  Conveyances." 

In  title  to  case  Babcock  v.  (My  of  Buffalo  (56  N.  Y.,  268),  the  plaintiff 
Babcock  should  be  stated  as  respondent  and  the  defendants  as  appellants. 
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